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HAYKOBA PAJ1A 3BIPHUKA

IOpiit bapabam — 1OKTOp IPUAMYHUX HayK, mpodecop, YaeH-
kopecnonaeHT HAIIpH Ykpainu (HamioHansHM IopuanIHI YHIBEP-
cuteT iMeHi SIpociaBa Mynporo, YkpaiHa);

Cepriii BoanupeB — KaHIMIAT IOPUAUNYHUX HaykK, noleHT (Hario-
HaJIbHUH IOpUAMYHUI YHiBepcuTeT iMeHi SlpociaBa Myaporo, YkpaiHa);

Ounekcannp byxaneBuu — 10KTOp IOPUAMYHUX HAyK, Tipodecop,
yneH-kopecnoHneHT HAIIpH Ykpainu (XMenTbHULBKUI YHiIBEpCUTET
yIIpaBJliHHS Ta IIpaBa, YKpaiHa);
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YkpaiHa);
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CbKHI1 HalliOHAJbHUI TOProBeJIbHO-6KOHOMIUHMI YHIBEpCUTET, YKpa-
iHa);

Terana Kosomoenb — 1OKTOp IOpUAMYHUX HayK, Tpodecop, YIeH-
kopecrionaeHT HAIIpH Ykpainu (3amopi3bkuii HallioHAIBHMI YHIBEp-
CUTET, YKpaiHa);

Jmutpo JIyk’ssHOB — TOKTOpP IOPUIAMYHMX HayK, Mpodecop, YaeH-
kopecnionaeHT HAIIpH Ykpainu (HationanbHMit 1opuanuHMii yHiBep-
cuteT iMeHi SIpociaBa Mynporo, YkpaiHa);

ITaBno JIro04eHKO — JOKTOp OpuAnYHUX HayK, rmpodecop (LleH-
TpajbHa BUOOpYa KoMicis YkpaiHu, YKkpaiHa);

Jlapuca HanmBaiiko — TOKTOp IOpUAUYHUX Hayk, ripodecop ([AHi-
TIPOIIETPOBCHKMUIA Iep>KaBHUI YHIBEepCUTET BHYTPIIIIHIX CIIpaB, YKpaiHa);

Oaekcannp Ilerpummna — 1OKTOp IOPpUANYHUX HaAyK, IIpodecop,
akageMik HAIIpH Ykpainu (HamioHanbHa akageMisl IIpaBOBUX HayK
Ykpainu, YkpaiHa);



Oubra Ipiemkina — 10KTOp IOpUANYHUX HayK, TTpodecop (Omech-
KWl HatioHanbHUI YHiBepcuTeT iMeHi . . MeuHukoBa, YkpaiHa);

IIerpo PadiHoBMY — TOKTOP IOPUINIHUX HAyK, podecop, akaneMiK
HAIIpH VYkpainu (JIbBiBCbKMIi HalliOHAIbHUI YHiBepCUTET iMeHi IBaHa
®panka, YkpaiHa);

Birauniit Cepborin — 10KTOp IOpUANYHUX HayK, TTpodecop (XapkiB-
ChKUIA HalrioHaabHU yHiBepcuteT iMeHi B. H. Kapasina, Ykpaina);

Ounecs TparHiok — KaHAUAAT IOPUANIHUX HayK, Tpodecop (Hatrio-
HaJIbHUM I0pUANIHUE YHiBepcuTeT iMeHi ApocnaBa Mynporo, YkpaiHa);



PELAKUIWNHA KOJIETIA 3BIPHUKA
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BO-IOCIiTHUI iIHCTUTYT Iep>KaBHOTO OyAiBHUIITBA Ta MiCIIEBOTO CaMO-
BpsiayBaHHsI HallioHaabHOI akaieMil mpaBOBUX HayK YKpaiHu, YKpaiHa);

ITiTep-Anekcic Aabopext — nipodecop (PpanKbypTChKUii yHiBep-
cuteT iMeHi [ere, HimeuunHa);

IOpiii Bursak — DOKTOp I0OPUAMYHUX HAyK, IIpodecop, akameMik
HAIIpH VYkpainu (HaunioHaabHUI 10puAMYHUN YHiBEpCUTET iMEHi
SIpocnaBa Mynporo, YkpaiHa);

Toma Bipmontbene — ripodecop (YHiBepcurer Mukosaca Pomepica,
JIuTBa);

Ipuna BoapoBa — kaHIMAAT IOPUAMYHUX HAYK, TOLIEHT (3aCTYITHUK
roJloBU peAakiliitHoi Koserii) (HaykoBo-nociainHuil iHCTUTYT AepxKaB-
HoOTo OyIiBHUMIITBA Ta MiCLIEBOTO caMOBpsiAyBaHHs HailioHaibHOI aka-
IeMii IpaBOBUX HayK YKpaiHu, YKpaiHa);

Banentnna BoHsSK — JOKTOp I0pUINYHUX HayK, mpodecop (JIHimpo-
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Okcana BacnibueHKo — JOKTOP IOpUAMYHUX HayK, mpodecop (Ku-
1BCBKUIA HALlIOHAJIBHUI yHiBepcuTeT iMeHi Tapaca IlleBuenko, Ykpaina);

Boaomuvmp Iapamyk — 10KTOp I0pUINYHUX HAyK, IIPodecop, WieH-
kopecnonaeHT HAIIpH Ykpainu (HauioHalibHU IOpUANYHUI YHIBEP-
cureT iMeHi flpociaBa Mynporo, YkpaiHa);

Ounena /lamkoBchbKa — JOKTOP IOPUAMYHUX HayK, mpodecop (Ha-
LioOHAJTBbHUI I0pUANIHMI YHiBepcHuTeT iMeHi A pociaBa Mynporo, Ykpa-
1Ha);

Tersina KomapoBa — 10KTOp 10puAMYHUX HayK, podecop (Hario-
HaJIbHUI IOpUIMYHUI yHIBepcUTeT iMeHi SlpociaBa Mynporo, YkpaiHa);

fna Jlenrep — nokrop opuaMUYHUX HayK, podecop (JIyubkuii Ha-
LHIOHAJIbHUM TeXHIYHUIA YHIBEpCUTET, YKpaiHa);

JImurpo JIyueHKo — TOKTOp IOPUIMYHUX HaykK, npodecop (Hartio-
HaJIbHUM I0pUIMYHUI YHiBepcUTeT iMeHi Sl pociaBa Mynporo, Ykpaina);

Harana Mimmnaa — 1oKTOp I0opuanyHuX Hayk, ipodecop (Hartio-
HaJbHUI yHiBepcuTeT «OnechKa IopuandHa akaaeMmist», YKpaiHa);

Cepriii Os1eliHMKOB — KaHIMIAT IOPUIMYHUX HayK, goleHT (Hario-
HaJIbHUI IOpUAMYHUI YHiBepcuTeT iMeHi SlpociaBa Myaporo, YkpaiHa);

Muxkouia [TaHoB — OKTODP IOPUIMYHUX HayK, ITpodecop, akaaeMik
HAIIpH VYkpainu (HanioHaabHUI 10puAMYHUN YHIBEpCUTET iMeHi
ApocnaBa Myaporo, YkpaiHa);



Ouger IleTpummH — KaHIUIAT IOPUAMYHUX HAYK, CTApIINii HAYKOBUI
cniBpo6iTHUK (HaykoBo-1oCHigHMt iHCTUTYT Aep>kaBHOTO OY/1iBHUIITBA
Ta MiClIeBOTO caMOBpsinyBaHHs HallioHaibHOT akaieMii mpaBoOBUX HayK
Vkpainu, Ykpaina);

Irop IIpomiok — 1oKTOp IOPUANYHUX HayK, Tpodecop (HarioHanb-
HUI IOpUIWYHUI YHiBepcuTeT iMeHi SpociaBa Myaporo, YkpaiHa);

Cepriii PadinoBruy — TOKTOp I0pUINIHUX HayK, TTpodecop (JIbBiB-
CbKUI1 HalLliOHAJIbHUIT YHiBepcuTeT iMeHi IBana ®panka, YkpaiHa);

Ounekcanapa PyaneBa — 1okTop opuanyHux Hayk, ripodecop (Ha-
YKOBO-IOCTIAHUN iHCTUTYT AepKaBHOrO OYyIiBHUIITBA Ta MiCLIEBOTO
camoBpsiayBaHHsS HanlioHanbHOI akageMil mpaBOBUX HayK YKpaiHWU,
VYkpaina);

I'anna XpucroBa — 1OKTOpP IOpUIMYHUX HayK, AoueHT (Odic Panu
€Bponu B YKpaiHi, YKpaiHa);

IBan SIKOBIOK — IOKTOD IOPUAMYHUX HayK, ipodecop (HauioHanb-
HUIi IOpUIMYHUT yHiBepcuTeT iMeHi Spociasa Myaporo, YkpaiHa).
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NbBIBCLKIM IAEOPATOPII MPAB
JIIOAWHW - 25 POKIB

Anomauisn. Bcmammi poseasidaromscs nepuionpudunu, 00cmaguHu ma ic-
mopuuHuil Konmexcm cmeoperis Jlvsiecokoi nabopamopii npae adunu i epo-
maodsnuna 'y 1996 poui na 6azi moeouacroi Axademii npagogux nayx Yipainu.
Okpemy yeazy ¢ cmammi npudineno 0emanbHomy po3ensdy 0CHOBHUX pe3ynb-
mamie docaionuybKoi disavrocmi aabopamopii npomseom Ginvuie Hixe 25 pokie
icnyeanns ma akmuernocmi. B mexcmi npedcmaeneno wupokuii cnekmp npo-
6e0eHUX 00CAI0MNCe b, X 3HAUeHHs ma 8KAA0 Y (hOpMYSAHHS Ma PO36UMOK Npae
AH00UHU 8 YKpaiHi.

B cmammiposxpumopons Jlveiecvkoi nabopamopii npaé aodunu i epoma-
O0SHUHA Y Npoyeci CNPUSHHS YOOCKOHAACHHIO noaodceHb Konemumyuii Ykpainu
ma 3aK0Ho00ascmea Hauloi depicasu y cgepi KoHUenmyanizayii, 3aKpinieHHs,
3abe3neuerHs ma 3axucmy npag Aoutu. Poseasdaromecs konkpemui npono-
3uyii it pexomenoauii, po3pobneri ghaxisysmu sabopamopii, axi 6yau enposa-
doiceHi 6 KoHcmumyuyiiine ma 3aKoHooague noae Yxpainu.

©. Pabinosuu I1. M, 2021 13



Cneuianbnuﬁ YN[ APA1PA)  [lepwsaBHe GYAIBHULTBO Ta MicLieBe CaMOBPSAYBaHHA

OKpim Ub02o, AKUeHmMyemvCs y6aea Ha iHWill axcaugili ckaadosiii poobomu
Jlvgigcokoi nabopamopii npase aodunu — ii 6HecKy y npouecu maAyMaveHHs
ma 3acmocy8ants NPUUHAMoe20 3aKkoHodasecmea. Busuaemucs ii pons sax KoH-
CYNbMAMuUBHO20 YMEOPEHHs Ma (haxo8o2o dopao4oeo ueHmpy 3 RUMAaHs npas
AOOUHU.

Karouosi caosa: Jlveiecoka nrabopamopis npas aouHu, npasa AHOUHU
i epomadanuna, €sponeiicokuil cyo 3 npas aodunu, Koncmumyuis Yxpainu.

Mera crarti. Ctparerist iHTerpauii Ykpainu no €C nependavae
ajanTallilo 3aKOHOJABCTBa YKpaiHu 10 3akoHonaBcTBa €C y cdepi
3a0e3neueHHs npaB JoAuHU. Taka aganTaliis Ma€ 30ilACHIOBATUCS
LIJISIXOM 30JIMKEHHS i3 CyJacHOI0 €BPOIENCHhKOI0 CUCTEMOIO MpaBa,
1o rependavae pechopMyBaHHS IMPABOBOI CUCTEMU YKpaiHuU, T0-
CTYTOBe MPUBEAEHHS 11 Y BilMOBIIHICTh 10 €EBPOIEHCHKUX CTaHIap-
TiB. AjanTauisi OXOILTIOE KOHCTUTYIiIiHY, MUTHY, TPYAOBY, (piHaHCO-
BY, IIPMBATHY Ta iHIII rajy3i, iIHCTUTYTH 3aKOHO/IaBCTBA, BU3HAUYEHI
Yronoto npo mapTHEPCTBO Ta CIiBPOOITHULITBO.

AKTyanbnicTs mpodsematuku. €C 00ilse MATPUMKY 3yCUTb
YKpaiHu 11010 BUKOHAHHS 11 MixXkHapOAHUX 3000B’s13aHb, HaJIaro-
JKEHHSI KOHTAKTiB Mixk oMOyncMeHaMu KpaiH-wieHiB €C ta Ykpa-
iHM, BHECKY Y PO3BUTOK BiJIbHUX Mac-Me/ia, ITOrTMOJIeHHS HayKo-
BUX, CTYAEHTCbKUX, MOJOJAIXKHUX OOMiHiB, MiATPUMKHU MpoOrpam
IMapTHEPCTBAa MiXXKHAIiOHAJIbHUMU, PETiOHATbHUMU i MiCIIeBUMU
OopraHizauissMy Ta iHIIUMU iHCTUTYLIISIMU.

YeninrHe QyHKITIOHYBaHHST TPOMAISTHCHKOTO CYCTITBCTBA MOX-
JIMBE JIMILIEe B yMOBaX IMPaBOBOI Aep>KaBu, OCHOBOIIOJIOXHOIO XapaK-
TEPHOIO PUCOIO SIKOI € Oe33arnepeyHe MaHyBaHHS 3aKOHY B YCiX ce-
pax CyCHiJIbHO-TIOJITUUHOIO XUTTS. ¥ LIbOMY KOHTEKCTI MOXHa
TOBOPUTH TIPO TPSIMUIA 3B’SI30K MiK JOTPUMaHHSIM 3aKOHHOCTI,
CYCITiUTBHUM Ta IIPaBOBUM ITOPSIIKOM i pO3BUTKOM ITPaBOBOI IepxXKa-
BU Ta TPOMAaISTHCHKOTO CYCMiJIbCTBA, 110 30aTHE 3a0€3MeYnTH 3aX1UCT
KO>KHOT JIIOIMHU i rpOMaJisTHUHA.

Bukiaa ocHoBHOro Matepiany. ¥ 1996 poui B Ykpaini Oyia mpu-
iiHgaTa KoHcTuTyis, sSka Brepuie B icTopii KpaiHU Hafaua 3HaAauHy
yBary OCHOBOTIOJIOKHUM ITipaBaMm JoauHu. Lle mpussesno mo 3poc-
TaHHSI aKTyaJIbHOCTI L€l MpoOaeMaTUKK IJIs1 HAYyKOBO1 IOPUCIIPY-
JIeH1Ii1 YKpaiHu.
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DlepxaBHe GYAiBHULITBO Ta MiCLleBe CaMOBPA/yBaHHA Eneuiaanuﬁ BUNyCHK, 2021

¥V 3B’s13Ky 3 UM y 1996 poui akagemik I1. M. PabiHoBuy 3ampo-
TMOHYBAB KePiBHUILITBY AKaeMii MPaBOBUX HAyK YKpaiHU CTBOPUTHU
B M. JIbBOBI JlaGopaTopito npaB moauHu. [Tpono3uliis orpumMaia
ninTpumMKy TomoBHoro BueHoro cexkperapst AIIpH Ykpainu akane-
mika FO. M. IpomeBoro Ta ii [Ipe3uaenTa akagemika B. f. Tamis.
VY uepBHi 1996 poky Ilpe3unis AIIpH Ykpainu yxsanuia pileHHst
npo cTBopeHHs1 JlabopaTopii.

VY 1997 poui 0yB 3atBepmxkeHuit Cratyt Jlaboparopii, Toro
K poKy OyJu omyOJIiKOoBaHi MepIli HAyKOBi pe3yJIbTaTu disUTbHOCTI
JlaGoparopii. [1].

Jlaboparopist npaB aoauHu (aani — Jlaboparopist) 6ya cTBope-
Ha JIJIS CIIPUSIHHST HAayKOBOMY OOI'pYHTYBAaHHIO e P>KaBHOI ITOTITUKI
y rajy3i npaB JIOAUHU B YKpaiHi. 30kpemMa, BoHa MaJja CIpUsITU
YIOCKOHAJIEHHIO I0PUIMYHOTO 3a0e31eueHHS IpaB JIIOAVMHY Ta iMIT-
JIEMEHTAallil BiAMOBIIHUX MiXKHAPOAHUX CTaHAAPTIB.

7151 noCcSITHeHHS CTaTyTHUX Lijeit, JlabopaTopis 3ocepenkyBa-
Jlacsl Ha BUKOHAHHI KOMIUIEKCY KITIOUOBMX HAyKOBUX Ta METOIOJIO-
TIYHUX 3aBAaHb, CEPe]l SIKUX:

1. Peanizania dbyHmaMeHTAIBHAX JOCTIKEHDb 3 MPOOJIEMATHKH
MPaB JIIOAMHY i rpoMaasgHuHa B YKpaini. OCHOBHA yBara npuaiisiiacs
JIeTaTi30BaHOMY BUBUYCHHIO iCTOPMYHUX, TECOPETUIHNX Ta MTPAKTHY -
HUX acIeKTiB mpaB JoauHu. Lle BKitouano B cede: a) aHaJi3 icTo-
PUYHOI AMHAMiK1 PO3BUTKY MPaB JIOAWHU; 0) CUCTEMAaTUYHUI OIS
MiXXKHApOJHUX CTAaHJIAPTIB Y JaHili rany3i; B) eMITipuyHe T0CiKeH-
Hs CTaHy JOTPUMAaHHS TpaB JIOJUHU Ha TEPUTOPIi YKpaiHU; I') KOH-
HenTyajibHa pO3po0Ka TEOPETUIHUX OCHOB JIJIsT e(peKTUBHOTO 3a0€3-
MeYeHHs MpaB JIJIUHU B HalliOHAJIbHOMY KOHTEKCTi.

2. Henpsama yyacTb Yy HOPMOTBOPYOMY NPOLECi TA HAYKOBOMY
eKClepTyBaHHI HOPMATHBHO-NPABOBOi 0a3u y cdepi mpaB JOAMHA.
JlabGopaTopist akTUBHO CITiBMpaltoBajia 3 3aKOHOJAaBYMMU OpraHaMu,
3a0€3IMeUyI0UN eKCIIEPTHY OLIIHKY ITPOCKTiB HOPMATUBHO-TIPABOBHUX
akTiB. Lle BKTiouano B cedbe (hopMyITIoBaHHS HAyKOBO OOIPYHTOBAHUX
peKoMeHIalliii Ta y9acThb Yy po3po01li 3aKOHOMPOEKTiB, CIIPSIMOBAHUX
Ha ONTUMIi3allilo IIPAaBOBOr0 PEryI0BaHHS B raiy3i IpaB JIOIUHU.

3. Po3po0Oka npono3uiliii 010 I0PHUINIYHOrO 3a0e3neYeHHs MPaB
JoauHy B YKpaiHi. B yactrHi uporo 3aBnaHHs JlabopaTopist roTyBa-
Jla KOHKPETHi MPOIO3Ullii 111010 BHECEHHS 3MiH JI0 iCHYIOUOro 3a-
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KOHOJIaBCTBA, a TaKOX PO3po0Jisiia KOHILEIil HOBUX MPaBOBUX
MeXaHi3MiB, sIKi MOTJIM 6 e(DEKTHBHO 3aCTOCOBYBATUCH IS 3aXUCTY
paB i CBOOOA rpOMAaIsIH.

4. TloummMpenHs 3HAHb cepel IOPUCTIB Ta HACEJIEHHS NMPO MpaBa
JIIOJIMHY i rpoMajgHuHa. Jlabopartopis npoBoauia HaBYalbHi Ta Mpo-
CBITHUILIBKI 3aX0[M, CIIPSIMOBaHi Ha MiIBUILEHHS 00i3HAHOCTI MPO
IIpaBa JIIOIWHU Ta MEXaHi3MH iX 3aXUCTY.

3 oty Ha crieiKy 03HaYeHUX 3aBJaHb, a TAKOX 3BaXKalouu
Ha BiJICYTHICTb Y TOW Yac BITYM3HSIHUX aHAJOTiIYHUX HAyKOBUX iH-
crutyuiii, JJaboparopii 3aroyaTkyBajia HU3Ky HayKOBHX Ta HAyKOBO-
MPaKTUYHUX HAIPSIMiB, YaCTHHA 3 IKUX He MaJIM Ha TOM Yac aHajo-
riB B YKpaiHi:.

Tak, JJabopaTtopist Bnepie B YKpaiHi:

— BIajacs A0 HayKOBOTO OMPAIIOBAaHHSI CYYaCHUX KOHIIETITY-
aJIbHO-METOHOJIOTIYHMX 3acajl 3arajbHO1 Te€Opii OCHOBOMOJIOXHUX
MpaB i CBOOO JIIOAVHMU Ta 11 BIPOBAIXKEHHS Y HAaBYaJIbHUM TTpoliec
11 y 3aKOHOJaBUy ITPAaKTUKY;

— micas patugdikauii Ykpainoto KoHBeHIIiT mpo 3aXUCT mpaB
JIIOJWHU 1 OCHOBOITOJIOXKHUX cB00O (Hani — KoHBeHI1is1) po3no-
yaja nepekaagaTy Iep:KaBHOIO0 MOBOIO, pedepyBaTu it myonikyBaTH
pireHHs €Bporneiicbkoro cyay 3 npas ioauHu (nani — €CILIT);

— mposena y JIbBOBI (CIJIBHO 3 IHCTUTYTOM KOHCTUTYILIAHOT
Ta npaBoBoi nojiTuku — COLPI, M. bynanemT) MixkHapoaHy ABO-
TIDKHEBY IIKOJTY JIJISI MOJIOIVX BUKJIAAadiB IOPUINIHNX (DaKyJIETECTiB
Binopyci, Mongosu ii YkpaiHu 3 MuTaHb BUKOPUCTAHHS Y HaBYaJIb-
Homy npolieci KoHBeH1ii Ta mpakTuku ii 3actocyBaHHs €CI1I;

— CITJIBHO 3 IOPUANYHUM (haKyJIbTeTOM PereHcOyp3pKoro yHi-
Bepcutety (HimMeuunHa) Ta opuanyHumM hakyasTeToM JIbBIBCHKOTO
HaIliOHAJIbHOTO YHiBepcuTeTy iMeHi IBaHa ®PpaHKa opraHizyBajia
y JIbBOBi MiXXHapOAHUII CUMITO3iyM 3 pelliriiHUX MpaB JIOAUHU,
y4JacTb B SIKOMY B3SUTA TaKOX HayKoBIli 3 ABcTpii, binopyci, JIutsu,
Himeuunnu, [Monbi;

— 3amnoyvatkyBaya 3 2005 p. mopiuHe NpoBeACHHS BCeyKpaiH-
ChKUX, a 3T0JIOM i MiXKHApOIHUX, KPYIJIMX CTOJIiB 3 aHTPOITOJOTIL
rpasa, sIKi TpPUBAJIM TIPOTSITOM TIOHAJT JECSATU POKIB i 3aBXKIM CYITPO-
BOJXKYBaJIMCs MyOJTiKaLi€l0 iX MaTepialiB;
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— cdopmyBaa if Bugaaa crieliagizoBaHi KaTaJoru HayKoBOi
JIiTepaTypu Ta iHIIMX KEpe i3 MpobieMaTUKY MpaB i CBOOO JIto-
JWHU Ta TPOMaJTHUHA, SIKi HapaxoByBaju 3arajioM mMaiike 8300 Ha3B
myOJTiKalIiii;

— opranizyBana y JIbBoBi 3ycTpiu Tomosu €CIIJ 1. Jlymiyca
Binbaxabepa 3 1i HAayKOBUMU CITiBPOOITHUKAMMU;

— cnuibHO 3 [HCTUTYTOM BimkpuToro cycrnijibctBa (M. byna-
MEIIT) opraHizyBaa rmpoBeAeHHs Y JIbBoBI TpupiuHoi [Tporpamu aist
MOJIOIMX BUKJIaavyiB r'yMaHiTApHUX BUIIMX HaBUYAJTLHUX 3aKJIaliB
«Dinocodis mpaB TOIUHN»;

— mnouuHatouu 3 2012 p., 6epe yuyacTb B OpraHisailii i mpoBeaeH-
Hi (cmibHO 3 KoopamHaTopoMm mpoekTiB OBCE B Ykpaini, €CILJI
Ta fopunndHuM dakyiasreroM JIHY imeni IBana @paHka) mopiyHIX
MixnapoaHux ¢popymis 3 mpaktuku ECII, mig yac aKux — y npu-
CYTHOCTI 0is1 moHaiiMen1re 100 BITYN3HSIHUX I0OPUCTiB-MIPaAKTHUKIB
i HayKOBIIiB — BUCTYNAlOTh 3a3BMYaii Kinibka cyaaiB €CI1JI, opucTtiB
itoro CekpeTapiary i BiZoMi BITYM3HSHI (paxiBlIi 3 BiIMOBiZHOT ITPO-
oneMatuku (Taki popymMu TpUBAIOTh i JOHUHI);

— npotsarom 2007—2021 pp. 3miiicHIOBaa HayKOBUIA CYTTPOBig
PO3pPO0OKM i1 OOIpYHTYBaHHS MPOITO3ULLiN 3 MOJEpHi3allii OibIIOCTI
MPaBOJIIOAMHHUX TTo1I0KeHb KOHCTUTYIi YKpaiHu BidllOBigHO J0 iX-
HiX MiXKHapOIHMX CTaHAAPTiB (crovarKy misd HamioHanbHOI KOH-
CTUTYLIIHOI paau, moTiM 151 KoHcTuTyuiitHoi acaMOJ1ei i, HapellTi,
U1 KOHCTUTYLIHOT KOMiCii, CTBOPIOBAHUX BiITIOBIAHUMMU YKa3aMU
IIpesunenTtiB Ykpaiun). [TincyMKoBUM pe3yJbTaTOM i€l TpUBAJIOi
pob6otu JlabopaTopii cTaB mepuinii mpoekT 3akoHy Ykpainu «I[1po
BHeceHHs 3MiH 10 KoHcTtutynii Ykpainu (1omo npaB, cBoOO
i 000OB’SI3KiB)».

— 32012 poKy po3ropHyia AOCTiIKEeHHST iCTOPUYHOTO BHECKY
KOJIMITHBOTO CTYAEHTA IOPUANYHOIO (PaKyIbTeTy JbBIBCHKOTO YHi-
Bepcutety I. JlayrepmaxTta y popMyBaHHSI BCECBITHIX CTaHAAPTIB
MpaB JIOAWHU Ta IOpUANYHE 3a0e3eUeHHS iX peasizallii il 3aXucTy.

Cepel KITI0YOBUX HAYKOBUX 3000yTKiB JITabopaTopii Ta 11 yaeHUxX
MOXKHA BUIIJIUTH:

— bing 50-tu BumyckiB cmeniaai3zoBaHUX HayKOBUX
nyo6aikaui»Ipani JIbBiBCbKO1 JJabopaTtopii Mpas JOAUHU i TpoMa-
JISTHUHA», 1110 BUIaBaIMCs ABOMA cepisiMu (repiia —«JlocaimkeHHs
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Ta pedpepatu», apyra — «KoMeHTapi 3aKOHOAABCTBA i JIIOJCHKUX
npaB»), y T.4. HU3Ka 36ipok pedepoBaHUX MEepeKIaliB pillleHb
€CII;

— yyacTb B OpraHizailii 3arajoM Oifist TPUILISTH I’ SITU MiXHa-
POIHUX i HAIlIOHAJTEHNX HAYKOBUX Ta HAYKOBO-TIPAKTUIHNX KOH(DE-
peHLIili, KpYTJUX CTOJIiB, TPEHIHTiB;

— JECATKU OITyOJIIKOBAaHUX HAyKOBUX BUJAHb — MOHOTpadiii,
MiIPYYHUKIiB, HAYKOBUX IMOCIOHUKIB, SIKi HUHi 3HAXOISITHCS HE TiJlb-
KJ B OCHOBHUX BITYM3HSHUX MyOTiYHUX i BYy3iBCbKMX 0ibJiOoTEKAX,
ane 1 y 6iomiorekax Koncruryuiiinoro Cyny Ykpainu, BepxoBHoi
Panu Ykpainu, BepxosHoro Cyny Ykpainu, a Takox €CI1JI.

3-moMiX HaWBiZOMIIINX TBOPIB cHiBpoOiTHUKIB JIabopaTo-
pii MOXXHaA BUIIIUTU, 30KpeMa, Taki MoHorpadii: 1) «KoHcTtury-
LHiAHO-MPaBOBUIA CTATyC JIOJAUHU: MOXJIMBOCTI YIOCKOHAJIEHHS
B YkpaiHi»(JIbBiB, 2012; criiBaBTOpU — yci HAyKOBi CIiBPOOITHUKHN
Jla6opatopii);2) «FOcHaTypaini3m y dinocodii npasa» (Kuis — Xap-
KiB, 2013; aBTop — C. I1. PaGiHoBuy);3) «AnmHaMiuHe TIIyMadeHHS
opuandHux HopM» (JIbBiB, 2013; aBTop — B. B. ToHuapoB);4) «€B-
porneticbka KoHBEHI1is1 3 paB JIOAWHU Ta TPAKTUKA 11 3aCTOCYBaHHS
€BpoMNeCcChHKUM CYIOM 3 TIpaB JIIOJMHMU K JXKepea MpaBa B YKpa-
iHi» (Kuis, 2014; aBropu — I1. M. Pa6inosuu, O. B. ConoBiioB);
5) «®@opMyBaHHS OCHOB ITIPABOBOT'0 CBITOIJISITY, IIPABOBOI CBiTOMOCTI
Ta MPaBOBOI KYJIbTYPU LIKiIbHOI MOJIOAI (TEOPETUKO- i COLliaIbHO-
mpaBoBe nociimkeHHs» (JIpBiB, 2015; aBTopm — I1. M. PabiHoBu4,
T. B. BaunHcbhkuii); 6) «[IpyuHIIMIT BEpXOBEHCTBA IIpaBa: MpoojieMu
teopii Ta npaktuku» (JIbBiB, 2016; aBTopu — I1. M. PabiHoBuu,
O. M. JIyuis, C. I1. JoopsaHcekuii, O. 3. [Tankesuy, C. I1. [Tanke-
BUY); 7) «ITpobGaeMu MOpaibHOTO OLIiIHIOBAHHS B CYAOBil MPaKTULLi
VYkpainu ta pimmensasx €CI1I» (JIssiB, 2017; aBTopu — C. I1. Pab6i-
HoBu4, M. I. TapHaBcbka); 8) «CBiTOBUiIT MaHidecT MpaBOIIOINH-
HOTO ryMaHizMy (1o 70-pivust mporosioleHHs 3araibHol JeKapartii
npas moauHu» (JIsBiB, 2018; aBTop — I1. M. PaGinoBuu); 9) «He3a-
JIEXHICTh i TUCUUIUTIHApHA BiIMOBIAAIbHICTh CYAIiB: Mi>XKHAPOIHI
CcTaHIAPTH i1 HallioHaIbHa TpakThKa» (JIbBiB, 2020; aBTropu —C. Pa-
6iHoBuY, H. AHTOHI0K, O. Bepba-Cunop, T. [Tamyk). i Ta iHi1i Bu-
naHHs JlabopaTopii He pa3 aicTaBaiy CXBaJIbHi OLIIHKM Y ITyOJIiUHUX
peueHsigax [2].
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— I’SITh YCHILIHO 3aBepILIEHUX Ta BIPOBAIXKEHUX PyHIaAMEH-
TaAbHUX JOCHIIKeHb, cepen sakux: «[Ipodbaemu peanizailii mpas
JIIOIMHU Ta TpoMaIsiHMHA B YKpaiHi y CBIiTJIi €BPOIEUChKUX CTaH-
JapTiB (3araiIbHOTEOPETUYHI Ta MPUKJIAIHI acCeKTH )»; «[1paBa jto-
JUAHU: MXKHApPONIHI CTAHIAPTHU Ta AEPXKABHO-IOPUIWYHI 3aC00U 3a-
Oe3nevyeHHs B YKpaiHi», «MeTom0JI0TiuHi 3acaau JOCTiIKEeHHS MpaB
JIIONIMHY Ta 1X Nep>KaBHOTO 3aXUCTy B YKpaiHi», «BepxoBeHCTBO
mnpaBa sIK pyHIaMeHTaJbHa rapaHTisl 3a0e3MeYeHHSI Ta 3aXUCTY ITpaB
JoauHu», «EdekTuBizallig opuAnYHUX TapaHTiid IpaB JIOAUHU
B YKpaiHi (3araJbHOTEOPETUIHI aCTIEKTH)»;

— OJIM3BKO NBAILSITU 3aXUIIEHUX KAHAUIATChKUX AUCepTalliil
i3 3aTaTbHOTCOPETUYHUX IIPOOJIEM IIPaB Ta CBOOOI JTIOMMHM — TaKH-
MU € HalOINbIII 3HAYMMI pe3yJbTaTh POOOTH KOJIEKTUBY CITiBPOOIT-
HUKiB JIaboparopii.

Binrak, MaOyTh, HaBpsia 4 Oyae NepeOiIbIIEHHSIM CTBEPIXKY-
BaTH, 110 HUHi JTabopaTopist € MOMITHUM HAayKOBUM OCEPEIKOM Bi-
TYM3HSHOI TEOPETUUHOI IOPUCHPYACHIIIT — CBOEPITHUM «METOI0JIO-
roM» IOCJIiIKeHb MPaBoJIOAMHHOI MpobjemaTuku. Lleit ocepenoxk
1 YOCOOJIIO€ JIbBIBChKY HAyKOBY IIKOJTY T€OPii MpaB JIIOAWHUA.

Pesynbratu nocnimkenn JlJabopaTopii 3HaX0ASTh MOIMMUT i y Bi-
TUYU3HSIHIN TPaBOTBOPUIiA, TpaBOiHTepIIpeTalliiiHiii, TPaBO3aCTOCOB-
Hiil Ta IPaBOMPOCBITHULIBKIH TIpaKTHLL. {1 cIIiBpOGITHUKYM Opanu
y4acTh, 30KpeMa, Y NpoeKTyBaHHI «OCHOBHUX 3acal JAepKaBHOI
TIOJIITUKM y TalTy3i IIpaB JIIOOWHI» (YXBAJICHUX ITOCTaHOBOIO Bepxo-
BHOi Pamu Ykpainu Bin 10 qumHs 1999 p.); y miaArorosili — Ha 3aIIUT
Koncrutyuiitnoro Cyny YkpaiHu — HU3KU BUCHOBKiIB CTOCOBHO
MEeBHUX KOHCTUTYLiHUX monaHb (2001—2021 pp.); B 00roBopeHHi
Ha 3acizaHHsx HaykoBo-KOHCY/IBTaTUBHOI paau npu BepxoBHOMY
Cymni Ykpainu rmpoekTiB moctaHoB iforo [Treaymy (2003—2005 pp.).

3 orsiay Ha MiXKHaApOIHUM CTaTyC CTaHAApPTiB MpaB JIIOAWHMU,
JlabGopaTopis Oyna «mprupedyeHa» Ha JOCTIIKEHHS 1 MONTUPEHHS LIMX
craHaapTiB. ToMy LIITKOM TPUPOIHUM OYJIO Te, 110 OJHUM i3 OCHO-
BHMX i MOCTIHHUX HAMIPSIMKIB 11 AisJTbHOCTI cTajio pedpepoBaHe nepe-
KJIaJlaHHS AeP>KaBHOK MOBOIO 11 ONPUJIIOAHEHHSI MaTepialiB mpak-
HUKaMH U TIOMiYHHKAMU OyJIO oIlpaiboBaHO 0m3bK0 500 Takmx
10ro aKTiB, SIKi HEOAHOPA30BO BUAABAIMCS OKpeMUMU 30ipKamu [3]
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i TPMBaJIMiA Yac NIPYKYBAIKUCH Y ACKIIbKOX MEePIOAMYHUX OPUANIHUX
BUIAHHAX YKpaiHu (30Kpema, y THKHEBUKY «OpuanuHuil BicHUK
VYkpainu», a TakoxX y XKypHaii «IIpaBo Ykpainu»).

Ta yci ui nocsaruenHs1 JlabopaTopii HaBpsIA YK Oy OU MOXKITH-
BUMU, SIKOU He TOCTiliHa 100po3uuinBa ImiarpuMka 3 6oky [Mpesumaii
HAIIpH VYkpainu ta kepiBauntsa HJII nep>xaBHOro 0yaiBHULTBA
Ta MiCLIEBOTO CaMOBpsIIyBaHHsI, 10 CKJIaay sikoro JlabopaTopito O0yio
BkimtoyeHo y 2001 p. (TomimrHiit gupekTop 1poro IHCTUTYTY — aka-
nemik HATIpH Ykpainu, npodecop FO. I1. butsak, HuHilHi qu-
pekTop — uineH-kopecrmoHaeHT HAIIpH VYkpainu, npodecop
C. I. Cepnorina).

3a 3HauHY moroMory JlabopaTtopii cjioBa BISTIYHOCTI CITi CKa3a-
T TAaKOX KOJIMIIHIM JeKaHaM I0puanYHoro dakynasreTy JIbBiBChbKO-
TO HalliOHAJILHOTO YHiBepcuTeTy iMeHi IBaHa PpaHka — akaaeMiky
HATIIpH Ykpainu, npodecopy B. T. Hopy, a Takox mpodecopy
A. M. boiiky.

Huni y ckiani JJabopaTopii nmpaioTh: TOJOBHUN HAyKOBUMA
CIiBpOOITHUK (3 BUKOHAHHSAM (YyHKIIil 3aBimyBaya), akaaeMik
HAIIpH Vkpainu I1. M. PaGiHoBUY; MPOBiIHI HayKOBi CHiBIIpa-
LiBHUKU: KaHaunaT opuanyaux Hayk C. I1. JloOpssHCbKUi Ta 10K~
Top opuanuHux Hayk C. I1. PabiHoBWY; cTapiii HayKOBi CITiBpO-
OiTHUKM: KaHAugaTu wopuaudHux Hayk P. b. TononeBchkuit
it O. 3. [TaHkeBUY; MOJIOAIII HayKOBi cniBpoOiTHUKU A. M Ha-
koHeuHa Ta O. B. TomiHa.

VYci BoHU, OKpiM iHIIIOTO, OepyTh O€3MOCePEAHIO YIaCTh i y BITPO-
BaJ>KE€HHi pe3yJbTaTiB J1ab0opaTOpHUX AOCTIIKEeHb Y HaBUYAAbHUM
npoliec Ha opuanyHux dakyasrerax JIHY im. IBana ®panka i JIbBiB-
CbKOT0 JIEP>KaBHOTO YHiIBEPCUTETY BHYTPIILIHIX CIIpaB (30KpeMa, pu
BUKJIaJlaHHI TAKNX HABYAIBHUX KYPCiB, IK-0T: «3aXHUCT IIPaB JIFOIM -
Hu», «[IpakTuka €CI1JI», «OcHOBM 3arajabHOI TeOpii IpaB JIOAUHU»,
«JleMOKpaTUIHI IPUHIIUIIN Ta CTaHAAPTHU TpaB moguHu B €C Ta
JiepKaBax-TapTHEpax»).

HoueHT kadenpu teopii Ta dinocodii npasa JIHY imeni IBana
®panka T. 1. dynaii, sika TpyBainii yac npaioBaja HayKOBUM CITiB-
pobiTHuKOM JlabopaTopii, miaAroryBasa HaBYaAbHO-TTPAKTUYHUN
mociOHUK «ITpakTrKa €BpONECHCHKOTO CYIy 3 IIpaB IIOMMHW» , TKUIA
nBivi (y 201312014 pp.) BugaBaBcs y M. Kuesi.
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BucHoBku. Y noganbiinx TBOpUMX IiaHax Jlaboparopii — 30-
KpeMa, AOCHiIKeHHs TpoOjieMaTUKU BIPOBAIKEHHs B YKpaiHi
MiXKHapOIHUX CTAaHAAPTIB MpaB JIOAUHN B YMOBaX €BPOICICHKOL
iHTeTrpallii; 3amoyatkoBaHHa 3 oceHi 2016 p. HoBa cepii BceykpaiH-
CbKMX MiXKIMCUMIUIIHAPHUX IIOPIYHUX KPYTJIUX CTOJIB Ha TEMY
«[IpaBa moanHu: GiocodChbKUil, TEOPETUKO-IOPUANIHUIMN Ta T10-
JIITOJIOTIYHUI BUMipH»; KOMEHTYBAHHS HOBITHIX KOHCTUTYLIHUX
¥ IHIITMX 3aKOHOMABUMX aKTiB (Ta HOBUX IX IPOEKTIB) IIOIO IIpaB
JIIONMHY i rpOMaJisTHUHA; iHTeHCHUDiKallis JiJIoOBUX 3B’SI3KiB i CITiBII-
paii 3 3apyOi>KHUMU MPaBOJIOIMHHUMU iHCTUTYLIISIMU, 3aKJIagaMu,
JOCTiITHUKAMMU.

AJIKe IBaalUSTh ITSITh POKIB — 1I¢ BCe IIe BiK MOJIOIOCTi!...
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P. M. Rabinovych
Lviv Human Rights Laboratory celebrates its 25th anniversary

Abstract: This scholarly article elucidates the rationale behind the
establishment of the Lviv Laboratory on Human Rights within the structure of the
Academy of Legal Sciences of Ukraine in 1996. It further delineates the
laboratory’s significant contributions to both academic research and legislative
initiatives in the domain of human rights.

Over its 25-year operational history, the laboratory has produced
an expansive body of research, comprising more than 30 volumes of its « Works,»
divided into two series: «Research and Essays» and « Commentaries of Legislation
and Human Rights.» Additionally, it has contributed to the translation and
compilation of judgments from the European Court of Human Rights.
In collaboration with national and international organizations, the laboratory
has organized approximately 30 scientific and practical conferences, round tables,
and training sessions, and has also overseen the successful defense of around 20
doctoral theses in general theoretical issues related to human rights.

These scholarly contributions are not only accessible in major public and
academic libraries across Ukraine but are also housed in specialized libraries such
as those of the Constitutional Court of Ukraine, the Supreme Council of Ukraine,
the Supreme Court of Ukraine, and the European Court of Human Rights.

Throughout the years, the laboratory has provided scholarly support for the
modernization of key human rights provisions in Ukraine’s Constitution. This
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involved consultations with various constitutional bodies, including the National
Constitutional Council, the Constitutional Assembly, and the currently active
Constitutional Commission. A noteworthy culmination of these efforts is the draft
legislation titled «On Amendments to the Constitution of Ukraine (in relation
to human rights, freedoms, and obligations).»

This article thus offers a comprehensive overview of the laboratory’s
influential role in advancing the field of human rights studies and contributing
to legislative reforms in Ukraine.

Keywords: Lviv Laboratory on Human Rights, human rights, European
Court on Human Rights, Constitution of Ukraine.
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TEOPETUKO-NPABOBUWI JUCKYPC
MEXAHI3MY 3ABE3MNEYEHHA TA 3AXUCTY
NMPAB IIOAUHWU I TPOMAAHUHA

Anomauia. Y cmammi 00rpyHmogyemovcs 00UinbHICMb BUKOPUCMAHHS
Kameeopii «mexaHizm 3axucmy npae aoouru». Posenadaromscs conoemi meope-
muyHi nidxoo0u 00 U3HAUEHHS MEXAHIZMY 3aXUcmy npae Ao0unu. Buznauaromocs
0c00AU60CMI MeXAHI3MY 3aXUCMY NPA8 A0OUHU 8 CYHACHUX CYCHINbCMEaXx.
Pozensidaemocsa cmpykmypa mexanizmy 3axucmy npae a00unu ma 0eaKi Ha-
npAMKYU onmumizayii tioeo 0isabHOCMI.

Karouosi caosa: npasa 110dunu i epomadsHuna, 3axucm npag At00uHu,
Mexauizm 3axucmy npag Aoounu, 0eMoKpamu4Ha npagoea depicasa.

IMocTranoBka npodjemu. CTaHOBJIEHHSI 1 PO3BUTOK iHCTUTYTIB
rPOMAaJISTHCHKOTO CYCHiJIbCTBA, PO30y10Ba AEMOKPATUYHOI, ITPaBOBOL
JnepkaBu 6e3mocepeHbO MOB’s3aHi 3 peaJlbHUM 3a0€3MeYeHHSIM
npas i cBooo moanHu. Came TOMY MpaBa JIOIMHU B CyJacHil nep-
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JKaBi HEMOXKJIMBO YSIBUTU 0€3 HaJeXXHUM YMHOM YperyjJbOoBaHOI
i1 eheKTUBHO Hit04oi cucTemMu ix 3axucty. He Bunagkoso, 1o ifes
BU3HAHHS HEMOPYIITHOI €IHOCTI MPaBOBOI JepxKaBu, MpaB JOINHU
i X 3aXMCTy 3HAMIILIA BiZOOpaXXeHHs B MiJCYMKOBOMY JOKYMEHTI
«Kondepentii 3 moacekoro Bumipy HBCE» (Komenraren, 1990),
y ikoMy 3amnucaHo: «IIpaBoBa nep>kaBa 03Haua€e He MPocTo (hopMaib-
HY 3aKOHHICTb, sIKa 3a0€3Me4Uy€e peryIsspHiCTb i MOCIiTOBHICTb y 10-
CSTHEHHI I MiATPUMII 1eMOKPATUUHOTO TOPSIKY, a i CripaBeIIv-
BiCTb, 3aCHOBaHY Ha BU3HAHHI i MOBHOMY MPUIHSTTI BULIIOIO 1iH-
HICTIO JIIOJCHKY OCOOMCTICTh i rapaHTyBaHHS LIbOTO YCTAHOBAMU,
1110 YTBOPIOIOTh CTPYKTYPH, sIKi 3a0€31MeUyI0Th i1 Hai0iab1I MTOBHOTO
nposiBy» [1].

3MiCT CHiBBiIHOIIIEHHS MixX MIPaBOBOIO AEP>KABOIO I OCOOMUCTIC-
TIO B CYy4aCHOMY CYCITiJIbCTBi BU3HAYAETHCS HE TiJIbKKU 0OCSITOM MpaB
i cBOOOM, a i1 piBHEM iX 3a0e3IeUeHHS i1 3aXUCTY. 3BiICH I BUTIJIBAE
3arajilbHOBM3HaHa Te3a PO BaKJIUBICTh i MEePILIOYEProBY MPAKTUUHY
HeoOXigHICTh HAYKOBOI'O AOCIIiIXKEHHS MPpo0JeM IpaBO3aXUCHOTO
acIeKTy TMpaB JIOIWHU, SKUW Y BiTOCOOJEHOMY i TpPAaHUYHO y3a-
TaTbHEHOMY BUIIi SIBJISIE COOOIO MEXaHi3M 3aXUCTY MpaB JTIOIUHU.

AHaJti3 ocTaHHIX J0CaiKeHb Ta myouikauiii. [TpoGiemy 3axucty
mnpaB i CBOOOI JIIOAMHU HE MOXKHA BiTHECTHU 10 HEAOCTaTHLO BUBYE-
HUX Y IOpUAUYHii Hayui. [lutaHHs 3a0e3reyeHHsT 1 3aXUCTy IIpaB
JTIOIVHY PO3KPHUBAIOTHCS B ITPALSIX TAKUX BITYM3HIHUX JOCITITHUKIB,
gk B. A. biryn, C. b. bognap, H. B. TIaitBoponiok, /. A. [ynnma,
C. I1. Toopsicbkuii, M. 1. Kosioopa, A. M. Kyuyk, C. I. MakcumoB,
I1. M. PaGinoBuu, FO. C. PasameraeBa ta iH.

Mera crarTi. IcHye HeOOXiTHICTb JOAATKOBOIO TEOPETUKO-MeE-
TOJOJIOTIYHOrO AOCIiAXKEHHSI MeXaHi3My 3aXUCTy MpaB JIOAUHU
B IIPaBOBili IeMOKpAaTUYHIi AepKaBi, TOMY 1110 OKpecjieHa IpodjieMa
TOBHOIO MipoIo 1Ie He po3pobiieHa. st TOCATHEHHS METH JOCIi-
JIDKEHHSI HEOOXiTHO PO3IJISIHYTM OCHOBHI TEOPETUYHI MiIXOA1 10 BU-
3HAYEHHS MeXaHi3My 3a0e3IeueHHs Ta 3aXUCTY MpaB JIIOIUHMU i IPo-
MaJsiIHUHA, BA3HAYUTU CTPYKTYPY I 0COOJIMBOCTI MEXaHi3My 3a0€3-
MeYCHHS Ta 3aXMCTy IIpaB JIOAWHU B CyYaCHUX YMOBAX, a TaAKOX
JIesIKi HarpsIMKM 3 ONTUMi3allii HOro AisIbHOCTI.

Buknan ocHoBHOro marepiany. JlociigkeHHs OyIb-IKOTO COLli-
aJIbHOTO SIBUIIIA, ¥ TOMY YMCJIi i TPaBOBOTrO, MIOBUHHE OYTU KOMII-
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JIGKCHUM — 1I¢ OfiHE 3 (hyHIaMEeHTaJIbHUX BUMOT Cy4aCHOI HayKM.
Lle nependayvae po3risia 10CTiIKyBaHOTO 00’€KTa, SIK 3 OOKY Horo
ICTOPUYHOTrO PO3BUTKY, TaK i 3 0OKY MOro CyTHOCTi, CTPYKTYPU, THU-
MOJIOTii, MEXaHi3MiB PO3BUTKY I (DyHKIIiIOHYBaHHS. ToMy He BUTaa-
KOBO, 1110 B IOPUAMYHIN JIiTEpaTypi OCTaHHIX POKiB, MPUCBSIYEHIl
MpoOyeMaTulli IpaB JIOAUHU, HAMITUBCS CTaJIUli iHTepec 10 aHai-
3y MeXaHi3My 3aXUCTY IIpaB JIOAWHU. Ha MyMKy OTHOTO 3 TIPOBITHIX
cnewiaicTiB B oonacti npaB aonunu [1. M. PabuHoBunua, «1paBa
JIFOIMHU 31iACHIOIOTHCS Yepes3 MeBHI MeXaHi3MU 1X 3MiiCHeHHS 1 3a-
Ge3nedyeHHs» [2, . 29].

VY ropuanuHii aiTepatypi HeMa€ OIHO3HAYHOTO ITiXO1y B PO3Yy-
MiHHI MOHSTTSI «MEXaHi3M 3aXMCTY TpaB JIOJUHW». X0ua Yy paMKax
Pi3HUX IOPUINYHUX KOHUEMIIIN yKe BXUBATUCS CITPOOU BUBHAUUTHU
CYTHICTb MEeXaHi3My 3aXVCTY TIPaB JIOOUHMA.

Tepmin «mexaHi3aM» (aHI. mechanism; HiM. Mechanismus) 3a-
MO3UYEHUI 3 Tally3i TEXHIKM SIK cCMCTeMa Til (MexaHiuHa cuctemMa),
110 TPU3HAYEHA MIJIs TIEPETBOPEHHS PyXy OMHOTO a00 AEKiIBPKOX TiJl
y MOTPiOHUI pyX iHIIMX Tif. CTOCOBHO CYCIIJILCTBA MOHSTTS «M€-
xaHi3M» ynepuie 0yjo BeeaeHo O. Kontom. Tak, Buxoaguu 3 10-
CBiy MpUpPOIO3HABCTBA, SIKE BUBUYAJIO TIEBHI CUCTEMU SIBUII, BiH
3a aHAJIOTI€I0 TOXOAMTh BUCHOBKY, IO i «colliaabHa (i3zuka» (abo
COIIi0JIOTiST) MAa€ BMBYATHU CYCIIJIBCTBO SIK CUCTEMY (MEXaHi3M).
O. KOHT mokJiaB iiel0 «CoLialbHOI CUCTEeMU», TOOTO BU3ZHAHHSI
daxTy iCHyBaHHSI CYCITJILCTBA SIK CBOTO POJy OpraHi3my, 110 CKJia-
TAETHCS 3 TIEBHUX €JIEMEHTIB, 5IKi, CBOEIO YEProl0, BUKOHYIOTh MEB-
Hi pyHkuii [3, c. 40]. Hagani, KoHUEmNIis COliaJbHOTO MeXaHi3My
(coliaabHOI CUCTEMH) B Pi3HUX IHTEPIIpETAllisIX 3HAMIIIIA BiJOUTTS
B MpalsiX MpakTUYHO Bcix kimacukiB comiosorii (I Cnencepa,
€. liopkreiima, M. Bebepa, T. Beonena, K. Mapkca, T. [Tapconca
i iH.).

JlaHi nociakKeHHsT 103BOJISIIOTh 3pOOUTH BUCHOBOK, 1110 COLLi-
allbHUI MeXaHi3M Mae€ iHCTUTYLiOHaJAbHi BJaCTUBOCTI, a, OTXe,
BJIACTUBOCTSIMU CTiAKOCTI 11 CUCTEMHOCTI, TOOTO 3 10T0 IOTTOMOTI010
PEeTyJIIOETHCS MiSUIbHICTh COLlIaJIbHUX IPYII, @ TAKOXK COLIiaJIbHi ITPO-
Hecu. BaxanBo TakoxX BiI3HAYMTH, 1O COLiaIbHUI MeXaHi3M Mae
Ccy0’€eKTUBHUI BUMIp, TIPEACTABIISIIOUN COOO0IO ITPOIYKT aKTMBHOCTI
COLiaIbHUX IPyT. YTBOPIOIOYM 00’ EKTUBHY pealbHiCTh /I COLlialb-
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HUX aKTOPOB, KOHKPETHUH «IIpodiJib» COLIiaIbHOTO MEXaHi3My BU-
cTymnae (pakTopoM PO3BUTKY BChOTO CYCIiIbCTBA. OTXKe, IS XapaK-
TEPUCTUKHU COLLIAJIBHOTO MEXaHi3My BUXiTHUM ITYHKTOM € CTPYKTYp-
Ha opraHizauis cucremu. [ITpuyoMy npu AOCTiIKEHHI MEXaHi3My
PO3IIISIT CTPYKTYPU TTOBUHHE OYTH JOTIOBHEHE PO3IJISIIOM CITOCO0IB
nepenayvi i TpaHcgopMalii BIUIMBY OJHOTO eJIeMeHTa CyCIliJibCTBa
Ha iHIIi.

ITpu BUKOpUCTaHHI MOHSTTS «MeXaHi3M» ITi/l Yac BUBYEHHS CO-
LiaTbHUX SIBUIL, HEOOXiAHO TAKOXX MaTH Ha yBa3i, 1110 Ha BiAMiHY BiJ
TEXHIYHUX MPUCTPOIB 00’ €KTU COLIAILHOTO Mi3HAHHS CTAHOBIISITDH
CUCTEMMU, Y IKUX MOPSIA 3i CTalliOHApHUMMU eJIEeMEHTaMU € i pyXoMi,
npolecyanbHi eneMeHTH. CTPYKTypa TaKUX CUCTEM caMa MOXe OyTH
Ha3BaHa IPOLECyaJIbHOI, TOMY 1110 BOHA XapaKTepU3YEThCsl po3Ta-
LIYBAaHHSM €JIEMEHTIB He CTiUIbKU B MPOCTOPOBOMY BUMipIOBaHHI,
CKiJTbKY B YaCOBOMY — Y BUIJISIZI CTYIEHIB a00 ¢ha3, 110 3MiHIOIOTh
onHa onHy. BinnmosigHo i MexaHi3M MpoliecyalbHUX CUCTEM MTOKA3YE,
SIK 3 OJHI€T cTamil 3’ IBIg€ThCS iHIIA, YTPUMYIOUU B COOi 3MICT 10-
MepeaHbOI i TOTYI0UM MepeXia 10 HACTYITHOI CTaii.

TToHaTTS «MeXaHi3M» MIMOOKO i 3MiCTOBHO XapaKTepPU3YeE Au-
HaMiKy COLliaJIbHUX TIPOLIECIB Y CYCITIJIbCTBI, OCKIIbKU TIepeadavyac
HEe TUTbKYW BUAIJIEHHS CTPYKTYPHUX i TEXHOJOTIYHUX MOJENIEH,
1110 BCTAHOBJIIOIOTH 3B’SI30K i MOPSIIOK Y€PTOBOCTI €JIeMEHTIB-CTY-
neHiB. Bkiioyarouu B cede MOHSTTS TEXHOJIOTI, MeXaHi3M 1ie i1 po3-
KpHUBa€E TMHAMIKY, (DOPMH i1 METOIM TIEPEXOIy Bill OMHOTO CTYIICHS
JI0 iHIIIOTO, Oe3IMoCcePeaHbO MiABOASIUM 10 3araJIbHOTO aHami3y (hyHK-
LioHyBaHHS cucteMH [4, ¢. 164—165].

CkaszaHe MOBHICTIO CTOCYETHCS i MEXaHi3My 3aXMCTy IpaB JIIO-
IWHU, SIKWH 3IaTHUI Y CBOIO Yepry aKTMBHO BIIMBATH Ha TMHAMIKY
IHIIMX COLiaJIbHUX MPOLECIB i IKMI BHACTIAOK LILOTO 3aliMa€ 0CO-
OJIMBe CTAaHOBUIIIE B CydacHiil IpaBoBiiil nepxasi. JlificHo, mpaBoBa
JlepxXaBa, 110 NpuitMae Ha cede 3000B’s13aHHS 110 3a0€3MeYEeHHIO
npaB i cBOOOJ MIOAMHU, 3aOBOJICHHS ii MOTped i iHTepeciB,
3000B’s13aHO CTBOPIOBATH e(heKTUBHI MeXaHi3MMU IS iX 3a0e3IeueH-
HS, 10 Y CBOIO YepPTy 3MIllHIOE (DYyHIAMEHT AePKaBU i CTBOPIOE
YMOBHU J1JIs1 (DOPMYBaHHS TPOMAaISIHCHKOTO CYCITiJIbCTBA.

HesBaxarwouu Ha cBOO 0€3yMOBHY aKTYaJIbHICTh, KaTeropis
«MeXaHi3M 3axUCTy MnpaB JIOAUHU» Y IOPUAMYHIN JiTepaTypi
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10 OCTAaHHBOTO Yacy He oJepxKyBajia HaJeKHOTO OCMMCIEHHS,
a Ti AOCIIIXKEHHS, SIKi MPOBOAUIUCS, HE MaJli CUCTEMHOTO XapakK-
Tepy. JlocuTh yacTo npobieMa MexaHi3My 3a0e3I1edeHHsI IpaB i CBO-
0o JTIOAMHY i TpOMasTHUHA 3BOAMIACS N0 aHATi3y (PYHKIIiH, TpUH-
LIWITIB i TiSUTBHOCTI He B3aEMOIIOB’ SI3aHUX MixXK COOO0I0 JIepsKaBH I cyc-
miabcTBa. TOOTO €KOHOMIUHI, MOJITUYHI, iI€0JOTiIUHI I MpaBoOBi
KOMIIOHEHTHU BUIIJSIUCS W pO3TISImaIncs CaMOCTIiHHO,
HE y B3aEMO3B’S3KY, 1110 HETaTUBHO BIUIMBAE Ha BCIO CUCTEMY 3a-
XOJIiB 1110J10 3a0€3MeYeHHs TTpaB i CBOOO JIIOAWHU B CYCHiIbCTBI.

Ha choroaHiliHboOMY €Tari po3BUTKY JIIOACTBA MpodieMa 3a6e3-
MEeYEeHHSs Ta 3aXMCTY OCHOBOITOJOXHUX MpaB Ta CBOOO JIOAUHU
i rpoMaJsiHUHA OTPUMYE Ia00anbHUl XapakTep. BoHa 3auinae
He JIM1IIE BCi piBHI Aep>KaBHOI BJIaaY i 00’ €IHAHHSI TPOMAaJISIH B CEPeI-
WHI KpaiHU, ajie i BUXOIUTH 3a IX MEXi, MOIIUPIOIOYKNCH HA MixKHA-
pOIHOMY, TNIaHeTapHOMY PiBHi. ¥ TOi1 ke 4ac, e(eKTUBHE 3a0e3-
MeYeHHs MpaB Ta XKUTTEBUX iHTEPECiB rPOMAaAsH € HEMOXINBUM
3a YMOBU BiNOBiTaIbHOCTI JIniie 3 00Ky AepxKaBu. [pomanassHu Ta-
KO MTOBMHHI CaMOCTilfHO OpraHi30BYBaTHCS 3apaay 3aXUCTY Iil040-
r0 3aKOHY Ta BJIACHMX ITpaB. TUIIOBUM IIPUKIAIOM IMOAIOHNX Opra-
Hi3alliil € 3araJibHOAEP>KaBHi, peTioHalIbHi Ta JJOKaJbHI I'POMaIChKi
Ooprasisailii Ta opraHu MiclieBoro camoBpsiayBaHHs. [IpoTe ix mi-
SUIbHICTh MOBUHHA He AyO0JI0BAaTU il OpraHiB JepKaBHOI BlIaau,
a CJIyTYBaTU JOJATKOBUM MEXaHi3MOM, 1110 3 OJHOI0 OOKY CIpusie
peatizalilii HOpMaTUBHO 3aKpilJIEHUX MpaB Ta CBOOO rpoOMaisiH, a 3
iHIIIOTO — € CBOEPIAHOIO IMTPOTHUBAroI0 BJIaJHOMY MEXaHi3My, B LIbOMY
BUMAAKY CAMOCTiliHI OpraHi3allii TpOMaisiH MaloTh MPOTUCTOSITU
MOXKJIMBOMY CBaBiJLTIO 3 OOKY BJIaJHUX Cy0’€KTIB Ta MOCagoBUX
ocib [5, c.8—9].

I1pu po3srnsaai mnaHoi npobjaeMaTUKM BapTO 3BEPHYTU yBary
Ha Miclie, 1110 3aiiMaloTh OpraHu JIep>KaBHOI BJIaAW Ta OPTaHU Miclie-
BOT'O CAaMOBPSIIYBaHHS B 3aXMCTi (Pi3UYHUX UM iHAKILIE XKUTTEBUX
MmpaB Ta cBOOOA TpoMasaH. BiamosinHo mo ctaTTi 27 KoHcTuTyii
VYkpainu «KoxHa roarHa Mae HeBin’eMHe MpaBo Ha XUTTA. Hixto
He MOXe OYTH CBaBiJIbHO IT030aBiieHnii XKUTTs1. O00B’I30K epKa-
BM — 3aXUILATH XKUTTs JIIOAUHW» [6]. [laHe MUTaHHS € baraToacrnex-
THUM, BOHO BKJIIOUA€E B ceOe IIpaBo JIOAMHHI Ha XXUTTS, SIK Ha CTaH,
B IKOMY BOHa nepeOyBa€ Bii MOMEHTY (PaKTUYHOTO HAPOMXKEHHS
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i 1o ii OiojoriuHoi cMmepTi. [1pu po3risiai MuTaHHS B LIbOMY BUMIpi
MpaBO HA XUTTS — HAUOiIbIlE 6Jaro JIOAUHU, OCKIIBKYU HOTO MOo-
30aBJIeHHs pOOUTH 0€33MiCTOBHUM iCHYBaHHS OYIb-SIKMX iHIINX
(coliaJbHUX, EKOHOMIYHUX YU MOJITUYHUX) TTpaB. BoHO Takoxk
BKJTIOUA€E B ce0Oe TaKi acTeKTH, SIK IIpaBo OYTH HapOIKCHUM, BUMa-
raTv yCyHEHHsI HeOe3IeKH, 1110 MOXe BUHUKATH JJIsI KUTTSI BHACTi-
JIOK AisSTTBHOCTI iHIIMX 0Ci0, MPaBO HA TTOXOPOHY Ta 3aXUCT KUTTH
JI0 JepKaHUX, MiXKIIep>KaBHUX Ta MiXKHAPOIHUX OpraHi3alliii, mpaBo
CaMOCTIITHO pO3MOPSIIXKATUCS BIIACHUM KUTTSIM.

MicueBe camoBpsiAyBaHHS pa30M 3 HeAepXKaBHUMU I'POMaIChKU -
MU OpraHizaiisiMyi MOBUHHE BUCTYMUTU TUM CY0’€KTOM, 1110 Ma€
TIpaBO KOHTPOJIIOBATH IIPABOOXOPOHHY Ta IIPaBO3aCTOCOBHY MislTb-
HicTb Ha MicLsX. JlaHuii migxig Mae Ha MeTi moTepeIKEHHS MOXKJTH -
BUX 37I0BXXMBaHb YU MOPYIIEHb 3 00KY Cy0’€KTIB BlIaIHUX MTOBHO-
BaxkeHb. KpiM TOT0, 332 CBOEIO CYTTIO OpraHu, 1110 IiI0Th Oe3mocepe-
HbO Ha MiCTi, MOXYTb HisITU OiJIbII ONEPAaTUBHO Ta MpUAMATHU
pillIeHHs1 Y BiAMOBIAHOCTI 0 CUTYallil, 1110 ckianacs. LleHTpanbHui
arapar TaKoro BiIOMCTBA SIK MiHiCTEPCTBO BKJIIOYA€E B ce0e 3HAUHY
KUTBKiCTh CTPYKTYPHUX MiAPO3AiUTIB, MMOCAI0OBUX OCi0, IO CIIpUsIE
HUX 3aTPUMKAaX MPU MPUNHSTTI BiIMOBITaJIbHUX PillIeHb. Y BUTIAAKY
BIICYTHOCTI TPOMaAChKOr0 KOHTPOJIIO, HAMBAXKJIMBIILIOIO JTaHKOIO
SIKOTO TIOBMHHE CTaTW MiClieBe CaMOBPsINYBaHHS, OPraHU MpaBo-
MOPSIIKY Ta IIPaBOOXOPOHMU CTaIOTh Y CBOIM MisIbHOCTI BilipBaHUMU
Bij peaniii KUTTsI, CIIPSIMOBYIOTh CBOIO JiSITbHICTD JIUIIIE HA JOCST-
HEHHS JAeKJIapaTUBHUX MPUHLUIMIB, 1110 4YaCTO HE BiAMOBIAAIOTH
peaibHii XXUTTEBIH cutyaii [7].

He MeH1I BaXXJTMBUM MPaBOM OY1b-5KO1 JTIOAMHU € MPaBO Ha CBO-
0oy Ta 0COOMCTY HEIOTOPKAHHICTh. [laHe TpaBo 3HAMIILIO CBOE
BimoOpaxeHHs B ctatTi 29 Koncruryii Ykpainu [6]. ITpote HeoO-
XiITHO 3a3HAYNTH, III0 CBOOOIA Ha BUMHEHHS TICBHUX [Iilf HE TIOBMHHA
OyTH HEOOMEXEHO10, OE3KOHTPOIbHOIO. ANIKEe TaKe PO3YMiHHS
cBoOOIM Beje A0 aHapxii Ta xaocy. HailBaxJiMBiliMM 3aBIaHHAM
JIep>KaBHOI Bjaau 3arajoM Ta ii CTPYKTYP OKPEMO € JTOCSITHEHHS
ONTUMAJbHOTO CMiBBIAHOILIEHHS MiX iHTepecaMu CYCIiJbCTBa
Ta AepKaBU K WOro MpoAyKTy Ta iHTepecaMM iHAUBIAYyaJdbHOCTI,
OKPEeMOTro rpoMaasiHuHa.
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3abe3neyeHHsI CBOOOIU Ta OCOOUCTOT HENOTOPKAHOCTI € OMHUM
i3 IPIOPUTETHUX 3aBJaHb POOOTU OPTaHiB NE€PXKaBHOI BJIa U Ta OpP-
raHiB MiCLIEBOIO CaMOBPSIIyBaHHS SIK 0COOJMBOTO JeMOKPAaTUYHOTO
MiABUIY Nep>KaBHOTO yIpaBliHHS, CY0 €KTOM SKOTO BUCTYIAIOTh
MeEILIKaHIIi MoceJIeHb Ta aAMiHICTPATUBHUX TEPUTOPIiA, a 3MICTOM —
CIYTYIOTh Mpo0jieMy 3a0e3MeUYeHHs] HOPMAJIbHOTO XUTTS JIIOAeH
B MiclISIX X KOMMOAKTHOTO NpoxuBaHHs. Crneumdika ixX AisIbHOCTI
y LIbOMY TIOJIi TIOJISITA€ B TOMY, 1110 MiCLI€Bi OpraHu Kpaiie o3HalioM-
JIeHi 3 MpobyieMaMU KOHKPETHOTO PETiOHY, aAMiHICTpaTUBHO-TEPH -
TopianbHOI opuHuULI. KpiM Toro, micueBi opraHu Jep:KaBHOI Biaaaud
Ta OpraHu MiClLIEBOTO CaMOBPSITyBaHHS MOXYTb pearyBaTu Ha BU-
HUKHEHHS KOHKPETHUX XXUTTEBUX IIPOOJIEM OiJTBIII aKTUBHO Ta OITe-
pPaTUBHO, HiXK LIEHTPaJIbHi OpraHu, 110 MTOBUHHI 3AiiCHIOBATU KOHTP-
0J1b 32 3HAYHO LIUPIIOI0 TEPUTOPIEIO.

Bucnosku. [1pu gociimkeHHI MexaHi3My 3aX1CTY IpaB i CBOOOL,
JIIONWHU, 30€01TbIIIOT0 PO3KPUBAIOTH JIMIIE HOTO CTPYKTYpPY, TOOTO
BHYTPIIIHE 001aJHAHHS CUCTEMM, HE aHAJII3yI04H MTPOLIEC 31iliCHEH-
HSI TaKOi OisIIbHOCTI, cama Misl B TAKOMY BMITaJIKy JUILE MAEThCS
Ha yBa3i. [1oromXyouucs y iJIOMY 3 TAKUM MiIXOA0M 10 PO3TJISILY
CYTHOCTI i1 3MicTy MeXaHi3My 3aXMCTy MpaB JIOAUHU B CydacHiM
CYCITIJIbCTBI, HEOOXiTHO 3BEPHYTU yBary Ha psja MOMeHTiB. [lTo-
nepiie, MpaBoBi HOPMU, 1110 BU3HAYAIOTh IIpaBa i CBOOOIM JIIOAUHUI
i1 rpOMajsiHHA B KOHKPETHOMY CYCIJIbCTBI, caMi Mo co0i He BCTa-
HOBJIIOIOThCS. [1J1s1 IXHBOTO 3aKpillJIeHHSI B MPaBOBiid cuctemi mo-
TpiOHAa MOJIITUYHA BOJIS TIPABJISYOI €J1iTH, HAMTOJIETIMBICTh MOMTITHY -
HUX MapTiil, (pOMaJChKUX OpraHizallii, o came 1o cobi Ma€ Ha yBa-
3i IPUCYTHICTD y IILOMY TIpo1ieci cyd’eKTUBHOTO (pakTopa. [To-npyre,
MPOBiIHY poJib Y YHKIIIOHYBAHHI MeXaHi3MY 3aXUCTY IpaB JTIOAUHU
B CydaCHOMY CYCITiJIbCTBI BifirpaloTh pi3Hi colliaabHi iHCTUTYTH.
ITo-TpeTe, onHi€el 3 HANBAXKIJIMBILLIMX MPOOJIEM 3aXUCTY TMPaB JIIOAM -
HU B CYCITIJIBCTBAX MEPEXIAHOTO TUITY € HEIOCTAaTHS €(PEKTUBHICTh
3a3HavYeHUX MexaHi3MiB. EQeKkTUBHICTD ke (YyHKILIIOHYBaHHS CO-
LiaTbHOI CUCTEMU, Y TOMY YUCII U cepi 3aXucTy Npas JIOIUHU,
BU3HAYAEThCS HASIBHICTIO B Hill KaHAJIiB 3BOPOTHOTO 3B’ 13KY. OmHUM
3 OCHOBHUX KaHaJsliB 3BOPOTHOIO 3B’SI3KY, SIKMI HO3BOJISIE OLLIHUTHU
e(eKTUBHICTb HisUILHOCTI MEXaHi3My 3aXMCTy MpaB JIOJAUHU B MEB-
HOMY CYCHIJIbCTBi 1 BUSHAYMTU HAMPSIMKU HOTr0 YIOCKOHAJIEHHS,
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MOBUHEH OYTHU COLliaIbHUIX KOHTPOJIb 3 00KY I'POMAaJChKUX OpraHi-
3aLliid.

TakuM 4YMHOM, T1iJ1 MeXaHi3MOM 3aXUCTY IIpaB i CBOOO TIOAUHU
B Cy4aCHOMY CYCITIJTbCTBI CJIiJi PO3YMIiTH CUCTEMY ITeBHUX COLIiaIbHUX
iHCTUTYTIB, MPaBOBUX HOPM, 3aCO0iB 3aXUCTY (CyI0OBMX, aAMiHiCTpa-
TUBHUX, IUBLIBHO-MIPABOBUX, KPUMiHATBbHO-TIPABOBUX Ta iHIIUX),
1110 3a0e3MevyTh HAaOIIbII MTOBHUM 1 e(DeKTUBHUI 3aXUCT MpaB
i CBOOOMI JIIONMHMU 1 TPOMasTHUHA.
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O. H. Danilyan
Theoretical-Legal Discourse on the Mechanism for Ensuring and Protecting
Human and Citizen Rights

Abstract. The role of authorities and local self-government bodies in ensuring
the fundamental rights and freedoms of Ukrainian citizens is emphasized. The
main directions for improving the work of these institutions in protecting the rights
and freedoms of citizens are identified.

1t is emphasized that in today’s stage of human development, the issue
of ensuring fundamental rights and freedoms of individuals and citizens has taken
on a global character. It affects not only all levels of state power and civic
associations within a country but also extends beyond their borders, reaching the
international and global level. However, effective protection of the rights and vital
interests of citizens cannot rely solely on the responsibility of the state. Citizens
must also organize themselves independently to defend the existing laws and their
own rights.

National, regional, and local public organizations, as well as local self-
government bodies, are typical examples of such organizations. However, their
activities should not duplicate the actions of government authorities but rather
serve as additional mechanisms to facilitate the realization of the rights and

freedoms of citizens as established by law. These organizations should also serve
as a counterbalance to the authority’s power, and therefore, independent citizen
organizations should be prepared to resist potential abuse of power by governmental
bodies and public servants.

The content of the relationship between the rule of law and the individual
in modern society is determined not only by the scope of rights and freedoms, but
also by the level of their provision and protection. Hence the universally recognized
thesis about the importance and primary practical necessity of scientific research
on the problems of the human rights aspect, which, in a separate and extremely
generalized form, is a mechanism for the protection of human rights.
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Ensuring freedom and personal integrity is one of the priority tasks of state
authorities and local self-government bodies as a special democratic subtype
of state administration, the subjects of which are residents of settlements and
administrative territories, and the content of which is the problem of ensuring the
normal life of people in their compact residences. The specificity of their activities
in this field is that local bodies are better acquainted with the problems of a specific
region, an administrative-territorial unit. In addition, local state authorities and
local self-government bodies can respond to the emergence of specific life problems
more actively and promptly than central authorities, which must exercise control
over a much wider territory.

Thus, the mechanism of protection of human rights and freedoms in modern
society should be understood as a system of certain social institutions, legal norms,
means of protection (judicial, administrative, civil law, criminal law, and others),
which ensure the most complete and effective protection of human and citizen
rights and freedoms.

Keywords: human and citizen rights, protection of human rights, human
rights protection mechanism, democratic legal state.
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IHCTUTYLIAHI CKNALOBI BEPXOBEHCTBA
MPABA: KOHLENTYAJIbHI 3ACAJU
KOHCTUTYLINHOIO PEGPOPMYBAHHA

Anomauyisa. Y cmammi docaiodcyromocs iHCMUmMYyiiiHi 0CHO8U 8epX08eH-
CMea npasa K 8 KOHUEeNnmyanbHO-meopemutHoOMY, Max i 8 iHCMpyMeHmanbHo-
npakmuunomy acnekmax. Poseasoaromucs e0n1061i meopemuuni nioxoou 0o eu-
3HAYeHHs eepxoseHcmea npaed. Buznauaiomoca ocobausocmi eepxoserncmea
npaesa 6 mixcHapodHomy acnekmi. Pozensoaemoca cniggionowenns misxc Hop-
MAMUBHOI | IHCIMUMYUILIHOK CKAA008UMU 8EPX08EHCMBA NPABA.

Karouogi croea: éepxoeercmao npasa, iHcmumyuyitini 0CHO8U 8epX0GEHCMEA
npasa, Koncmumyuyis, mixcnapoone eepxosencmea npaea, OOH.

ITocranoBka nmpo6aemMu. BepXoBeHCTBO ITpaBa BBaXKa€ThCS YHi-
BepCalbHUM CTaHAAPTOM (LIiHHICTIO i IPMHLIMIIOM) CY4aCHOTO CBiTY.
Ha iforo 3Ha4eHHI HEOTHOPA30BO HATOJIONIYBAIOCS Y TOKYMEHTaX
MixXXHapOJHMX OpTaHi3auiii, 3o0kpema y Pe3zonrowii [eHepaabHO1
Acamb6siei OOH BepXOBEHCTBO MpaBa BUSHAETHCS SIK YHIBEpCATbHUMN
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i HemoAiIbHUI MpUHLIMM L€l opraHizaiii [1], a y nonosini €Bpo-
nerchbKOoi KOMicii 3a JIeMOKparTito uepe3 npaso (BeHeliaHchbka KoMi-
cis) mopsiy i3 JEMOKpATI€lo Ta TIpaBaMU JIOJUHU BOHO BU3HAETHCS
(yHIaMeHTaIbHOO 3aCalol0 €BPOMNENCHKUX MPaBOIOPSIKiB [2].
Sk 3a3Hauae 6puraHcekuii BYeHUit Kpicrogep Meit «BepxoBeHCTBO
npaBa — OMH 3 HebaraThoX (IJ100abHMX) HOPMAaTUBHUX CTAaHAAPTIB,
SIKMIA MaJIo XTO, SIKIIO B3araji XTOCh, BITHOCUTb 10 CYMHIBHMX; i1~
CHO BaXXKO YSIBUTH CBIT, B IKOMY BEPXOBEHCTBO IpaBa 0yno0 0 Bim-
KWHYTUM i Baajgocs 6 36epertu xopoiie XutTsa. He 060B’s13k0BO
CTBEpKyBaTH, 1110 BEPXOBEHCTBO IIpaBa € HE3aMiHHUM, a CKOpillle
CJIiJ 3ayBaXkKUTH, 1110 CaM L€l CTaHAapT AOCSITHYB CTATyCy IJ100ab-
HOTO 3I0pOBOTO TIy3my» |3].

AHaJji3 octaHHix JAociiKeHb Ta myouikaniii. [TpoGiema Bepxo-
BEHCTBA ITpaBa SIK B KOHIICTITYaJIbHO-TCOPETUIHOMY, TaK i B iHCTPY-
MEHTaJIbHO-TIPAKTUIYHOMY acTieKTaX € BeJIbMU aKTyaJIbHOIO JIJIS Bi-
TYU3HSTHUX KOMIUIEKCHUX COIiaJIbHO-TYMaHITApHUX JOCITiIKEHb,
TOMY IIIO 3a0e3IeUeHHS pealbHOTO BEPXOBEHCTBA IIpaBa € METOIO0
KOHCTUTYLiTHOTO pechopMyBaHHSI, IO 3AiIICHIOETLCS 3apa3 B YKpa-
Hi.

Tema BepxoBeHCTBa IpaBa aKTUBHO OOTOBOPIOETHCS SIK Y 3apy-
OiKHil, Tak i B yKpaiHCBKilt mMpaBo3HABUYMI JIiTepaTypi OCTAaHHIX pO-
KiB. Cepen 3apyOixKHOI TiTepaTypH 3 icTopii Ta ditocodii BepXoBeH-
CTBa ITpaBa y3araJbHIOYOro XapakTepy «KJIaCHIHUMU» BU3HAIOTh-
cs kaura b. Tamanaru «BepxoBeHCTBO IpaBa: icTopis, MOJiTUKA,
Teopisi» (2004) [4] Ta konekTBHA MOHOTpadis 3a penaxiiieto 1. Koc-
i /[. 3010 «BepxoBeHCTBO npaBa: icTopis, Teopis i Kputuka» (2007)
[5]. BepxoBeHCTBO IpaBa AOCIIKYETHCS TAKOX Y MOPIBHSJIBHOMY
[6] Ta comiomoriuHOMYy [7] acmekrax.

KonuenTt «BepxoBeHCTBO MpaBa» CBOrO 4acy CTaB CBOEPITHUM
BiIKpUTTSIM. MOro OCMYICITEHHSI TIOUMHAIOCS 3 GaHATBHIX, TIPOCTHX,
3aCHOBAHMX Ha CEMaHTHIII iHTepIIpeTalliif: Hal YMM Ma€ BEPXOBEH-
CTBO IMPAaBO — HaJl 3aKOHOM, HaJl IepKaBoio? ¥ MoaaablIomy, i3 1mo-
TIUMOJICHHSIM 3HaHb Ta TOCBiny B Lil cepi, MpUIIIO pO3yMiHHS
TOTO, 10 BEPXOBEHCTBO ITpaBa — II¢ He SKNUIICh KOHKPETHUI TIPUH-
LIMIT JOMiHYBaHHS 4Oroch Haja YnuMoch. Lle 1ijsa cuctema npuHLIMITIB,
TOJIOXKEHB, BUMOT, IO BimoOpaXaioTh (DYHKIIIOHYBaHHS CyJ9acHOL
JIep>KaBU €BPOIECHKOro 3pa3ka. be3syMoOBHO, TYT ciiin 3a3HaYNTH
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npaui C. TonoBatoro, M. Ko3100pu, iHILIMX yKpaiHCbKUX JOCTiIHM-
kiB. I1in uiero pydopukoro 0ynu omybikoBaHi npaui K. Topobus,
C. ITorpedHsika, B. CmoponuHchkoro, O. YBapoBoi, a TaKOX mnepe-
KJaau ctaTteil Bimomux 3apybixHux dinocodis npasa: Y. Bapru,
P. IBopkina, I1. Becrepman, M. Kpirepa, A. I[TonsikoBa, A. YapHo-
TH Ta iH.

Mera crarti. BomHouac ciin 3a3Ha4nTH, 1110 TEMa BEPXOBEHCTBA
MpaBa y KOHTeKCTi peopM B YKpaiHi, 110 3MiliCHIOIOThCS 3a IJIs
3a0e3IMeueHHsI poliecy EBPOiHTerpallii, 0COOJIMBO KOHCTUTYLIiIAHO1
pedopMu BUCBITIIOETHCS HEMOCTATHBO.

Buknaan ocHoBHOro marepiaay. ¥ qocCaiaXeHHi iHCTUTYUiAHOL
OCHOBU BepXOBCHCTBA ITpaBa, MM BUXOIUM i3 Half3araJbHIIIOTO 10~
JIOXKEHHSI, B IKOMY 3/1iiICHIOETbCSI TPOTUCTABJIECHHS BEPXOBEHCTBA
mpaBa (the rule of law) BepxoBeHCTBY Jirozeii (the rule of men). JI>kaH-
nyimki [Tamom6enna (Gianluigi Palombella) Tak BHUCTOBIIOE O3HA-
yeHy BUMory: «ITpaBo Moxe BilMOBinaTH ineany BepXOBeHCTBA Mpa-
Ba, KOJIM «BEPXOBEHCTBO JIIOIEI» BUSBISIETHCS IOPUINIHO CITPSIMO-
BaHUM, aXx 10 TOrO, KOJM IpaBjsya Bjiaaa 3iTKHEThCS 3 SIKOIOCh
IHIIOIO JIIOMUHOIO, Ka 3po0uia mpaBujia Ta IPaBOBi iIHCTUTYTH,
JIOCTaTHBO CTIMKUMM 151 3a1100iraHHS MOHOITOJIii Ha BUPOOHUIITBO
npasa Ta itoro 3mict» [8]. Lle o3Hauvae, 110 JIIOAU, 110 Y CBOET AislJib-
HOCTi aKTUBi3yIOTh BEpXOBEHCTBO IIpaBo (a00 MOOLTI3yIOTh OTO0),
HanpuKJIaa Cyadi Yd 3aKOHOJABII, 3aBXIU B IKUCh MOMEHT ITi/l-
MaaaTh 10 0OMeXeHb CBOOOIM pO3CYAy Ta Ail BiAITOBIIHO 10 BEPX0O-
BeHcTBa Mpasa. OnHak, Xxo4ya 1ie po3pi3HeHHsI, IMOBIpHO, MTOPOIXKYE
LIXPOKY 3rO/y, HAM TaKOX MOTPiOHO BUNTHU 3a PaMKHU L€l 3aHAATO
BY3bKOi 10 OiIbII IIUPOKOI MO3ULIi IJIsT KOHKPETHOTO PO3yMiHHS
OTro 3MicCTYy.

[010BHUM iHCTUTYLIMHUM 3a0€3I1eUYeHHSIM BEpXOBEHCTBA IIpaBa
Ha piBHI MPUHLMITY PO3IOIiaY Biaau € cama KoHCTUTY1Iis Ta rapaH-
TyBaHHSI HEIO OCOOUCTHUX MpaB JoauHu. Y cT. § KoHcruryii Ykpa-
THM IEeKJIapyEThCS BU3HAHHS 1 [isl IPUHIIUITY BEPXOBEHCTBA IpaBa.
YV po3’aCHeHHi 1oro 3MiCTy pOOUTHCS aKIIEHT Ha By3bKOMY PO3YMiH-
Hi BepXOBEHCTBa IIpaBa, a caMe Ha ToMy: 1) mo KoHcTuTylist mae
HaWBUIILY IOPUANYHY CUITY, SIKa YOCOOJIIOE HABUILIi MPAaBOBi LIHHOC-
Ti Ta nmepegdavae, 110 3aKOHU Ta iHIIII HOPMATUBHO-TIPAaBOBi aKTU
MpuiiMaroTbesl Ha ocHOBI KOHCTUTY1IIT I MOBUMHHI BiAMOBigaTH iif;
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2) o HopMu KoHCcTUTy1Iii MaroTh NIpsIMY 11i10, sIKa mependavae ra-
PaHTYBaHHS 3BEPHEHHSI 10 CYIy UIST 3aXUCTY KOHCTUTYLITHUX ITpaB
OesrocepenHbo Ha 1i mincrasi [9]. dpyruit po3min Koncruryiii Ykpa-
1HU MPUCBSIYEHUIT caMe TTpaBaM, CBOOOIaM Ta 000B’13KaM JIIOAUHU
i rpomansgHrHA. [Ipy IbOMY (DIKCYETHCS CAMUM ITUPOKUI CTIEKTP
TPOMAaJSIHCHKUX, TTOJITUUHUX Ta COLiaIbHUX TpaB. YCi iHCTUTYTH,
110 3a0e3MnevyoTh PYHKIIOHYBAaHHS KOHCTUTYLII Ta 3aXUCT MpaB
JIIOMUHU € iHCTUTYTaMU, 110 3a0e3MeUyIOTh BEPXOBEHCTBO IIpaBa.

Ak 6idbysaemuvcs Koncmumyuiiina pegpopma 6 Ykpaiuni i akumu
€ nepchekmueu ii 30ilicnents ? 3a OLIIHKaMU BiTOMOTO KOHCTUTYIIIO-
Hajicta, wieHa KoHcTutyuiitHoi Komicii BceBonona Peuuniibkoro
cama po0oTa HaJ MiArOTOBKOIO TEKCTY HOBOT KOHCTUTYI1Ii1 CBiTUUTD
Mo Te, 1110 IepKaBa HaMara€ThCsl 3HAUTH BiAIIOBIi/i Ha TIEBHi HEY3ro-
JIDKEHOCTI, 3BEPHYBIIMCH 10 BUEHUX, aKTUBICTiB, (pinocodiB Tol110.
Kpaina BiguyBae rmotpe0y B OiIbII IITMOOKOMY aHai3i, BOHa pOOUTH
cnpoOy 3HAWTU MpUYKMHY HeBaay. | 1ie HacmpaBi € HEOOXiTHUM,
1 BiALLIYKyBaTH TaKi MPUYMHU NOTPIOHO MixX TaK 3BAHOIO OPraHiYHOIO
KOHCTHUTYIIEIO i TUM, 1110 MU MAEMO HaCIpaB/i, TOOTO MiX MMCAHOIO
i HEMMMCAHOIO KOHCTUTYLISIMU, MiXXK MPUPOAHOIO, TAKOIO, 1110 BilMO-
Billa€ TOPSAKY peyeii, i, BiAMOBiAHO, MO3UTUBHOIO, MACAHOIO.

3mina KoHcTuTylii — 1e Te, 3 4oro AiliCHO CJIiJl MOYMHATU pe-
(opmMu. Aste TOKH 3Ke HEMa€ 3roAu, KOHCEHCYCY OO TOT0, IO € Op-
raHiYHUM 111 YKpaiHM, 110 € HOPMAJIbHUM i IPUPOJHUM, TOOTO
SIK MM MaeMoO TiepernmcaTi KoHcTuTyIIito. Beamkoro mepernoHoro mis
KOHCTUTYLIOHATi3My Ta BEpXOBEHCTBA IpaBa € BiICyTHiCTh 3HAYHO-
ro 11apy CepeaHbOro Kiacy. Aje XoJ1eH KOHCTUTYLIOHATI3M i KOaHe
BEPXOBEHCTBO TIpaBa HE MOXYTh YTBEPAUTHUCS, SIKIIIO HEMA€E Cepel-
Hboro kJjacy. B YkpaiHi itforo 3a HaiOiJIbIl ONTUMICTUYHUMM Mifa-
paxyHKamu He Oisiblie Hix 8 %.

TonosHuwuii ceHe KoHcTuTylii nmoisrae y Tomy, 1110 BOHa Mae
HaIaT MOKJIMBICTh TBOPYUM JTIIOISIM CAMOPO3KPUTHCST, OyTH aKTHUB-
HUMU, iHILIaTUBHUMU, 3aXMIIATH iX. SIKIIIO BOHA IIbOTO HE pOOUTD,
BOHA a0COJTIOTHO HemnoTpioHa. Lle nceBao-koHCTUTYs. AKIlo HaM
BIACTBCS TIepeTBOPUTH Hally KoHCTUTYIIIIO Ha TaKWil IIpOMOYTEp
i MpUCKOpIOBay COLialbHUX TPaH3aKIili, 1 OAHOYACHO CIIPOCTUTHU
1i TpaH3aKl1lii, TO TOAi MM MaTUMEMO IIIaHC Ha BEPXOBEHCTBO ITpaBa
[10].
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KoHcTuTtyniitHi mpaBa y 1bOMY BiTHOIIIEHHiI MalOTh OyTH (pyH-
JTaMEHTaJIbHO OOTPYHTOBAHUMU Y€pe3 BUPI3ZHEHHS IX HOPMATUBHO-
ro sapa, ssKMM € IpaBO Ha IoBary A0 JACbKoi rigfHocTi. ITics
Jpyroi cBiTOBOI BiliHU, KOJIU JIOJCTBO CTUKHYJIOCS i3 XKaXIUBUMU
peajisiMu MacoOBOI'O HEXTYBAaHHS JIIOJICHKOIO TiIHICTIO, I yOe3re-
YeHHSs BiZl BapBapCcTBa BOHA CTa€ IJis MpaBa «HOBUM KJIIOUOBUM
IMOHSATTSAM», Y SKOMY MIiCTUTBCS PO3YMiHHS TOTO, IO IO JIIOOUHU
Clli cTaBUTHUCS 0c00aMBO. I3 cepenuumn XX CT. JtoAChKA TiTHICTD
3HaXOJAUTHCS Ha BEPIIUHI KOHCTUTYILIIHHOTO MOPSAKY, 8 KOHCTUTY-
LiiiHe rapaHTyBaHHS il HEAOTOPKAHHOCTI CTA€ aHTPOIMOJIOTIYHOO
MepeayMOBOIO i BilMTPaBHMUM IYHKTOM YCiX Aiit nepxkasu [11].

Citig 3a3HAYNTH, 10 BHYTPIIIHIIT aCTIEKT iIHCTUTYIIIAHOTO 3a0€e3-
MeYeHHsI BEpXOBEHCTBA MpaBa 3AilCHIOETLCS HE Y BaKyyMi, TOOTO
He JIMIIIe Ha PiBHI HAlliOHAJIbHOTO BUMIpY. Y TenepilHiil yac myxe
TOCTPO CTOITh MUTAHHS IIPO B3aEMO3B’SI30K MiXK BEpXOBEHCTBOM
MpaBa Ha HalliIOHAJIbHOMY i Mi>kHapoaHOMY piBHsIX [12].

OmHMM i3 TPOSIBIB Mi>XKHAPOIHOTO BEpXOBEHCTBA ITpaBa Ta Moro
IHCTUTYLIIHHMX OCHOB € 3aCTOCYBaHHS BepxoBeHcTBa rpana 10 OOH
B LiJIOMY Ta ii OKpeMUX iHCTUTYTiB. LIs mpoGiema 06roBoproeThes
30KpemMa y Tpalli HiMeIIbKOTO BUEHOTO Ta MTPAaKTUYHOIO POOITHMKA
crcTeMU MiXKHapomaHUX opraHizaiiii Kitemenca @aiiniioyrie «Bep-
XOBEHCTBO IpaBa Ta itoro 3actocyBanHs 10 OOH» [13].

Oco0bauBicTb BepxoBeHcTBa Mpasa B cucteMi OOH Bu3HavaeTh-
¢Sl 0COOIMBOCTSIMU MiIXKHApOIHOTO IIPaBOITOPSIKY, TOOTO TAKMMHU
O3HaKaMM, K 0ro y BULLIOMY CTYII€Hi MOJiTUYHUIT KOHTEKCT; Bifl-
CYTHICTh BCEOXOILTIOIOUOI KOHCTUTYLiIiHOT 623U Ta ifei moaijy Bjia-
JIW; Ta BiTIOBiIHA HEOOXiMHICTh Y THYYKOCTI SIK HACJIiIOK 3aTy4eHHS
HalliOHaJbHOTO PiBHSA AepXaB-4WieHiB, Bia skux 3anexutb OOH,
BpaxoOBYIOUU BiJICYTHICTb y HEl 3arajibHOI KOMIETEeHIIil, i Ha sIKi BOHA
MOBUHHA MOKJIaNaTUCS 151 3MiCHEHHSI BIaCHUX 3aXOIiB.

B ocrtanni poku B OOH TpuBae nepaiti Gibiia AUCKYCis IOA0
BepXoBeHCTBa mpaBa. [1apanenbHo, pisHOMaHiTHA AisibHicTE OOH
BUKJIMKAaJa SIBHi Mpo0JeMHU 1040 JETiTUMHOCTI, 1010 SIKMX caMma
OOH (B ocobax renepanpHux cexkpetapiB Kodi Annana ta Ilan
I'i MyHa) mpornioHyBaJia pillleHHsI, 3aCHOBaHi Ha BEPXOBEHCTBI Mpa-
Ba. Lle cBigumTh TIPO TE, IIO BEPXOBEHCTBO ITpaBa € HE IIPOCTO TEO-
PETUYHUM MOHATTSIM, a AgAalli OiibIIor0 TeMolo Jist mpakTuku OOH.
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Hi noBoni neranbHa HegaBHs Jdexiapauis OOH mpo BepXoBEeHCTBO
mnpaBa, Hi iCHyloua MpaBoBa TeOpisl He MiCTSATh TUM HE MEHII YiTKO-
ro BU3HAUYECHHSI a00 YiTKOTO BUCIOBIIOBAHHS 1100 ITPABOBOI OCHO-
BU Ta 3000B’513y10401 MPUPOIU BEPXOBEHCTBA MpaBa.

Csixuit morsin Ha crarTio 1 (1) Cratyry OOH mportonye HOBY
MEePCIEeKTUBY LIOAO0 MTPaBOBOi OCHOBM BepXoBeHcTBa NpaBa B OOH
Ta 11 3000B’g43yt0uoro xapakrepy: 1o mepcnekTuBy aBTOp Ha3BaB
«Moar(iKoBaHUM (PYHKIIIOHATI3MOM», OCKIJIbKM BOHA JOTPUMYETh-
Cs IoTernep MaHy4y0i TOUKU 30PY, 10 TOJIOBHOIO METOIO MixKHAPO/I-
HOI opraHi3allii € epeKTuBHEe (DYHKIIOHYBaHHS, BOZHOYAC Oepydyn
JIO YBarv muTaHHs JeritTuMHocTi. [TpuHumn MoandikoBaHOTO (hyHK-
LioHATi3My» pOOUTH 11e, Hagaloul BEpXOBEHCTBY IIpaBa CTaTyC 3aC0O-
oy 3axucty. Teneosoriune TaymayeHHs ctatti 1 (1) Cratyry OOH
y CBiTJIi 06’€kTa Ta MeTU XapTii JO3BOJISIE MPUHIIUIT BEPXOBEHCTBA
TpaBa PO3yMIiTH SIK BaxkauBuii eeMeHT CraTyTy. Taka Tejieosioriuta
iHTepnpeTalliss BpaxoBy€ BaXXKJUBUI 3B’I30K MiX €(EeKTUBHICTIO
Ta JIETITUMHICTIO AisTbHOCTI opraHiB Ta yctaHoB OOH, oco6imBo
Panu besneku. HeBrneBHEHICTh 11010 JIETITUMHOCTI Pi3HUX BUIIIB
nisutbHOCTIi OOH criprunHuMiIo abo Morio 3pooutu AistibHicTs OOH
3 BUKOHaHH#A 3000B’s3aHb Ctatyry OOH MeHIn e(eKTUBHOIO.
I ockinbku Cratts 1 (1) Cratyty OOH 3000B’s13aHa BXUBaTH «ePeK-
TUBHUX KOJIEKTUBHUX 3aX0/1iB», IJIsl peaji3allii IKMX BOHA TOBUHHA
MoKJIagaTUCS Ha Aep>KaBU-YJE€HU, BOHA MOBUHHA AiSITU JIETITUMHO
(TOOTO BIiAITOBIMHO IO 3aTaIbHOBM3HAHMX ITPABIUJI), OCKIJIBKH 1Ii 3a-
XoIu OyayTh peajizoBaHi JUIIE B TOMY BUMTAAKY, SKIIO BOHU OYIyTh
BBaXaTHUCS JIETITUMHUMU. BepXOBEeHCTBO MpaBa TaKUM YUHOM
noB’s13ye OOH HacTiIbKK, HACKIIbKY «e(DeKTUBHI» 3aX0A1 BUMara-
I0Th, IOO Mpo6JIeMH JIeTiTUMallil BUPILIYBaJIUCh 3aCTOCYBAaHHSIM
BEpXOBCHCTBA IIpaBa.

Lleit migxio Mae repeBary y TOMY, 1110 BiH € THYUYKMM i BoIHOYac
3000B’513y104MM HaCTUTbKU, HacKiibku OOH He moria 6 0yTu edek-
TUBHOIO iHakiie. KpiM Toro, mpuHIIMI BEpXOBEHCTBA IIpaBa BCe
1€ MOXe€ JiSITU K iHCTPYMEHT OOMEXEHHS Ta KOHTPOJIIO caMoil
OOH, ockibKH 11e 3aJIe3KUTh He TiJIbKU Bin BracHoro pimmeHHss OOH,
1110 € e(peKTUBHUM, a TAKOXK BiJ TUX, Bia sikux 3anexatb OOH, ii nep-
KaBu-wieHH. TakuM unHOM, 1t OOH BepX0oBEHCTBO IMpaBa MOXKHA
pO3IJISIAaT SIK MPUHLIMII, SIKUI Ma€ (DYHKIIiI0 HagaTH JIETITUMHICTb
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CBOIii1 po0OTi, 151 3a0e3MeYeHHs] MOXKJIUBOCTI TOCATHEHHS CBOET
METU. 3aMiCTh 3araJibHOrO MPUHUUITY B KOHCTUTYLIOHATICTCBKOMY
PO3YMiHHi, TOOTO SIK CaMOIIiJib, BiH CTA€ 3aCOO0M JIOCITHEHHSI METH.
IMinxin «MonudikoBaHOTo (hYHKITIOHATI3MY» (SIK 6aTaHCy MiX «KOH-
CTUTYIIOHAII3MOM>» i «(PYHKIIIOHATi3MOM») TOOPE MOETHYETHCS
3 BUBHAUEHHSIM BEPXOBEHCTBA IpaBa, 3alpornoHoBaHUM PobepTom
MakkopKkBaieiaoM, BKIIOUAIOYU MPABONOPSIOK i CTaOIIbHICTb,
PiBHIiCTb 3aCTOCYBaHHS 3aKOHY. BPETYJIIOBaHHS CYyIlepeuoK He3a-
JIEXXHUM IOPUAMYHUM OPraHOM Ta 3aXUCT MPaB JIIOAUHU — aJie SIK 111 -
pPOKi Ta THYUKI 1Iijli, BiIHOCHA KOHILIEMIis, sIKa, IK BUIAETHCS,
€ OLTbII MPUAATHOIO Y CBITJIi crieliYHUX OCOOTMBOCTEN iICHYI0UO-
ro Mi>kHapOAHOTO MPaBOBOTO TMopsaaky. PodepT MakkopKkBaaeii,
MPUITYCKAE, 1110 Y BUBHAYEHHI BEpPXOBEHCTBA ITpaBa Ha MixKHapOIHO-
My PiBHi HE MAEThCS MPO CYBOPE IHCTUTYLIHE MPUPIBHSIHHS 10 HA-
LIiIOHAJIbHOI'O 3aKOHOIABCTBA Ta HalliOHAJIbHUX IHCTUTYLii a00 mpo
JIOTPYMaHHsI Mi>XKHapoIHOTro nMpaBa. HaTtoMicTh BiH MOBUHEH BU3HA-
YUTU, HACKUJILKYA MixKHApOIHA IpaBOBa CUCTEMa BiATIOBIIA€E IIUPO-
KMM LiJISIM TIPpaBOIOPSIAKY Ta CTabiIbHOCTI, PiBHOCTI 3aCTOCYBaHHS
IIpaBa Ta BPETYJIIOBAHHIO CYIIEPEUOK HEe3aJIeXKHUM IOPUINIYHUM
opraHoMm. BiH MoBUHEH BKJIIOYaTH 3aXUCT TpaB JIOAUHU, 1100
e OyJI0 BEpXOBEHCTBOM ITpaBa, a He BEPXOBEHCTBOM 3aKOHY (260
MIpaBJIiHHS TIpaBa, a He MpaBJIiHHS Yepe3 mpaBo). BepxoBeHCTBO
MpaBa He € MOHSITTSIM Bce a00 HiYOT0, a € BiTHOCHUM MOHSTTSM, MIPU
SIKOMY BiITTOBiIHICTh BUMiPIOETLCS 3 TOYKU 30py TOTO, HACKIJIbKU
YYACHMKH Ta iX AisUTbHICTb BiIMOBIAAIOTh Pi3HUM eJIeMEHTaM BEpPXO-
BEHCTBA IpaBa 3 METOIO 1X BUKOHAHHSI MPOTITOM YChOTo yacy [ 14].

Takum YHOM, 11 BU3HAUYCHHSI Ta IIOSICHEHHSI IIPaBOBOI OCHOBU
Ta 3000B’513yI0UOT0 XapakTepy BepXOBEHCTBA MpaBa, NnependadyeHi
ITIXOIOM «MOAN(DIKOBaHOTO (PYHKITIOHATI3MY» , BUTJISIIAIOTH SIK TTEP-
CMEKTUBHA MOJIE/b MOSICHEHHS. AJle JIMIle Yyac MoKaxe, Yd BepXo-
BEHCTBO IIpaBa Ta iforo 3actocyBaHHs 10 OOH po3BuBaTMMyThCS
B LIbOMY HaIIpSIMKY.

[H11i MposiBU 3acTOCyBaHHS BEPXOBEHCTBA MTpaBa Ha HaAHALliO-
HaJIbHOMY PiBHi CTOCYIOThCS HisZIbHOCTI CBIiTOBOTO OaHKY Ta OTO
pedopMyBaHHSI, a TAKOX BEPXOBEHCTBA MpaBa y GyHKIIOHYBaHHi
iHCTHUTYIIII €Bporeiickkoro Coro3y BUXOMATH 3a MEeXi HAIIOi po0o-
TH 1 OyayTh NMpoaHai30BaHi y HACTYITHUX JOCTiIKEHHSIX.
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BucHoBku. [TinBoasuuy miacymMok aHaji3y CyTHOCTI i 3HaUeHHS
BEPXOBEHCTBA MpaBa, MOXHAa CKa3aTH, 1110 TeOPisl BEpXOBEHCTBA
npaBa €, Mo-Iieplle, eBOJIILiiiHOI, TOOTO BUHUKIIA B IIEBHOMY
perioHi (B €Bpomni) B meBHUI Yyac, ajie MPOAOBXKYE PO3BUBATUCS
Ioci, Mo-apyre, BOoHa Ma€e HeopMmanbHUM xapakTep. OCTaHHE T10-
JIOXKEHHSI Ma€ MPUHIIUIIOBE 3HaUYEHHS i BOHO O3HAYa€ HACTYITHE.
He3Baxarouu Ha Te, 10 TEOPist BEPXOBEHCTBA IIpaBa HE € 3arajib-
HOIO TEOPI€IO CIPaBeIIMBOCTI i HE BUKPUCTAII30BYEThCS 3 KITaCU4-
HO1 €TUYHOI i MoJiTUYHOI MeTadi3uku, BOHA Tependavyae JOCUTh
YiTKi pillleHHs 11040 Lijei mpaBa. BopoxicTh 10 cBaBoJIi Biaaau
i 3aKJIMK 10 BU3HAYEHOCTI MpaBa TITHYTb 3a CO00I0 IesIKi eTU4Hi
TMOCWUIKY, 110 CXBATIOIOTh pallioHaTbHUN i ITPO30pUil TpaBOBUIA
MOPSIOK, e TTPaBo B MEPLIY Yepry rapaHTy€e iHAWBIAyaJlbHi CBOOO-
nu i 6e3nexky yroa. I1pu npomy, sik BBaxae Jl. 3010, xoya BepXxo-
BEHCTBO MpaBa HE € ETUYHUM 1 MOJITUYHUM IIPOEKTOM «HalKpa-
11010 pecryOiku» abo «CIpaBedIUBOI AEPKaBU», TPYHTYETHCS
Ha (QYHKIIOHAJIbHIN TudepeHIiallii mpaBoBUX 3aco0iB, Oro He-
MOXJIMBO YSIBUTH 11032 C(hpeporo TUTTOBOIO 3aXiTHOI aHTPOTIOJIOTiT —
IHAUBINYaJTiCTUYHOI, pallioHaJiCTUYHOI Ta cBiTChKOI [3]. Bce
2K CIIpOOM 3BEIECHHS BEPXOBEHCTBA IpaBa JIMIIEe 10 (hopMaIbHUX
npoueayp i iHCTUTYTIB, HE BpPaXOBYIOTh TOTO, 110 OCTAHHI HE € ca-
MOOOTPYHTOBAaHMMMU i CAMOJOCTAaTHIMU, a MalOTh Ha METi 3aXUCTy
IHAMBIAYaJbHUX MpaB, SKMUMU MOB’sI3aHUI caM 3aKOHOJaBEelb.
Bonwu € nuine 3acobamMu TOCATHEHHSI METH, sIKa IEeKIapyETbCS
B KOHCTUTYLIIHUX TeKCTax ab0 3AiliCHIOETHCS TPAAMIIIsSIX.

CniBBiIHOIIEHHS MiXXK HOpPMATUBHOIO i iIHCTUTYLIITHOIO CKJ1a10-
BUMM BEPXOBEHCTBA ITpaBa IOJISITaE Y TOMY, 1110 (hopMasibHi IIpoIie-
JIypU i iHCTUTYTH € 3aCO0aMU JOCSITHEHHSI METH, sIKa AEKJIapYEThCS
B KOHCTUTYLIAHUX TeKCTax a00 3MiliCHIOETHCS Y TPAAULIISIX.

B nesiknx ceHcax icTopist BepXOBEeHCTBa MpaBa — Lie icTopist popm
iHctutynioHamizaiii. CucreMa iHCTUTYIIOHAJIBHOTO 3aKPIiTlJIEHHS
BEPXOBEHCTBA IpaBa y i KIIaCUYHOMY BUTJISIII OXOTUTIOE BXKe 3rajaHi
IHCTUTYTH, Ki 3a0€3MeuyoTh 0OMEXEHHS CBaBULII BJIaIu yepe3
BHYTPILIHbOAEPXKABHI iHCTUTYTH (ITPaBOBOI IepsKaBy ): IpaBa JII0I1-
HU (Ta iX KOHCTUTYLiAHE 3aKPIiTIEHHS), IKi 0OMEXYIOTb CBaB/LIs
BJIaJIM i 3a0€3MeUyIoTh pO3IIMpPeHHs chepu iHAMBinyaTbHOI CBOOOIM
(iHIMBigyallbHA aBTOHOMIST).
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BoHna Takox peasni3yeThcs yepe3 aBTOHOMi3allilo cpepu rpoma-
ISTHCBKOTO CYCIIIBCTBA (€TUKO-PEIiTiiiHOI chepr K cepu mpu-
BaTHOTO), BiJl MOJITUKO-TIpaBOBOi chepu K chepu MmyOaiuHOro.
JlonaTKOBMM MOMEHTOM € TIPOLIEC iIHCTUTYLIITHOI AudepeHLialii el
cdhepu K TIpobIeMa aBTOHOMIT TTpaBa.

OcTtaToyHUM piBHEM 1li€i qudepeHIlialii € BUPi3HEHHS Pi3HUX
CKJIaJOBUX Jep:KaBHOI Biaau (KiacuuHui mogin Bnan): (1) Bupis-
HeHHs (YHKILi 3aKOHOmaB4YO0i Biaaay (ITpaBOTBOpYa (DYHKIIIS) Bif
aIMiHICTpaTUBHOI (BUKOHABYOI1) Ta CYA0BOI1 Biaau; (2) TIpiopu-
TETHICTh 3aKOHOAABYOI1 BlIaI1 — MPUHIIAI 3aKOHHOCTI (CyBepeHHICThb
(moMiHyBaHHSI) i CIIYXKiHHSI — TIOBara J0 IIpaB JIIOAWHM (JTIOICHKOI
rimHocti)); (3) aBTOHOMIsS mpaBoCyAas. (MPUHIUAM JOCTYITHOCTI
npaBocyaas) (B3aEMO3B’I30K HOPMATUBHOI Ta iHCTUTYLIIAHOI CKJ1a-
JIOBUX).

IleBHMIT HEKJTACUMYHMIA aCTIeKT iHCTUTYIiOHAJTi3allii BEpXOBEH-
CTBa MpaBa BKJIIOYAE, SIK BEPXOBEHCTBO I1paBa B3aEMOIIi€ 3 HU3KOIO
BaKJIMBUX iIHCTUTYTIB Bifl [71I00aJIbHOTO YIIPaBIiHHS A0 €TiCTEMOJIO-
TYHOI CIIJIBHOTH TpaBa i OpUANYHOI OCBITU. TYT MU CIOIIBAEMOCH,
110 pPO3yMiHHSI BEpXOBEHCTBA IpaBa Oyae MOKpalleHO 3aBASIKU
OLiHLI pi3HOI IHCTUTYLIHOI MOJIITUKN.
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S. 1. Maksymov
Institutional Component Rule of Law: Conceptual Basis of Constitutional
Reform

Summary. The rule of law is considered a universal standard (value and
principle) of the modern world. Its importance was repeatedly emphasized in the
documents of international organizations, in particular, in the Resolution of the
UN General Assembly, the rule of law is recognized as a universal and indivisible
principle of this organization. And in the report of the European Commission for
Democracy through Law (Venice Commission), along with democracy and human
rights, the rule of law is recognized as a fundamental basis of European legal
systems.

In the study of the institutional basis of the rule of law, we proceed from the
most general position in which the rule of law is contrasted with the rule of men.
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This means that people who activate the rule of law (or mobilize it) in their
activities, such as judges or legislators, are always at some point subject
to restrictions on the freedom of discretion and action according to the rule of law.
However, while this distinction is likely to generate broad agreement, we also
need to move beyond this too narrow to a broader position for a concrete
understanding of its content.

The main institutional guarantee of the rule of law at the level of the principle
of separation of powers is the Constitution itself and its guarantee of personal
human rights. Article § of the Constitution of Ukraine declares the recognition
and operation of the principle of the rule of law.

The relationship between the normative and institutional components of the
rule of law is that formal procedures and institutions are means of achieving a goal
that is declared in constitutional texts or carried out in traditions. In some senses,
the history of the rule of law is the history of forms of institutionalization.

The rule of law binds the UN to the extent that «effective» measures require
that problems of legitimation be resolved by the application of the rule of law.

We can say that the theory of the rule of law is, firstly, evolutionary, that is,
it arose in a certain region (in Europe) at a certain time, but continues to develop
until now, and secondly, it has an informal character. The last provision is of
Sundamental importance and means the following. Despite the fact that the theory
of the rule of law is not a general theory of justice and is not crystallized from
classical ethical and political metaphysics, it provides for fairly clear decisions
regarding the goals of law. Hostility to the arbitrariness of the government and
the call for the certainty of the law entail some ethical premises that approve
a rational and transparent legal order, where the law primarily guarantees
individual freedoms and the security of agreements.

Keywords: rule of law, institutional foundations of rule of law, Constitution,
international rule of law, UN.
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C. I1. Pabinosu4, TOKTOp IOPUINYHUX HAYK, ITpode-
COp, TOJIOBHUIT HAyKOBUT CTTiBpOOITHUK JIbBiBCHKOT
Jnaboparopii npas moguHu HI I nepxxaBHoro 0ymiB-
HULTBa Ta MiclieBoro camoBpsiayBaHHs HATIpH
Ykpainu

KOHLIENT ®AKTUYHOT KOHCTUTYLIT
Y CYYACHIA NPABOBIW JOKTPUHI YKPATHM

Anomauia. Y cmammi 3anponoHo8ano po3ymMiHHs (haKkmu4Hoi KOHCIumy-
yii aK cucmemu iHcmumyuyiil, Ki cAyeyroms peaitbHuMU 3acadamu CycninbHo20
ma depicagrnoeo ycmporw. Llenmpanrvnum esemenmom makux incmumymie
€ 38UMAlIHi NpaKmMuKU, wo Oirome y cghepi HaOymms ma UKOPUCMAHHA NOAI-
muuroi enadu y cycninbemei. Budineno depacasouyenmpuunuii ma coyioyeHn-
mpuyHuil nidxo0u 0o docaiodcents aKmuuHoi KOHCMUmMYyii.

Karouoei caoea: haxmuuna koncmumyuyis, 36udaiini npaKmuku, Cycnine-
Hull yempiil, noaimuko-npagoea dilichicms, Hedhopmanvhi iHcmumymu,
Konemumyuis Ykpainu.

ITocTanoBka npoosiemu. JIJ1s1 GUIBIIOCTI MOCTPaITHCHKUX KpaiH
3IMIIAETHCS CAYIIHUM MapagokcalbHUM aopu3M «y peasbHOCTI
BCe He Tak, sIK HacripaBai» (B. A. Haityns). Lg ¢pasa noBHOIO
MipOI0 CTOCYETHCS Ti€l CKIag0BOi MPaBOBOI PeaibHOCTI, sIKa KOH-
CTPYIOETHCS aKTaMH, BUIAHUMU OpraHaMU ITyOJIiYHOI BJIaIu, a TAKOX
YCHUMMU ¥ MMCbMOBMMM TEKCTaMU MPABO3HABIIIB, y SIKMX 1Ii aKTH,
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B CYKYITHOCTI 3 iesiMu JisiuiB 3axigHoeBporeiicbkoro IpocBiTHU-
1ITBa, CTalOTh 00’ €EKTAMU TE€OPETUYHOI pedeKcii.

3ragaHa pealbHiCTh 3a3BMYaii Ma€ JOBOJIi HE3HAYHUIA 3B’SI30K
i3 YKpaiHChKOIO MOJIITUKO-TIPaBOBOIO MTPAKTUKOIO, i3 MOBCIKAEHHU-
MU BiZHOCMHAMM, SIKi B IEBHili YaCTUHI, SIK TPaAULIiiHO BBAXKAETh-
Csl, PeryJIoI0ThCsl HOpMaMu IepKaBHOTO Mpasa. Lle serko ycBimoMm-
JIIOETHCS MPU 3BEPHEHHI 10 iHOOpMAaLliliHO-MOJITUYHUX TUXKHEBU -
KiB, MOBa SIKMX TOJIEKYAU € TTPOCTO HECYMipHOIO 3 MPOeCiiiHOIO
MOBOIO «KOHCTUTYLII{HO-TIPAaBOBOI PEaIbHOCTi».

SK He MMBHO, TTOOYTOBE 11 3KaPTOHHO-MeTa(hOPUIHE CIOBOBXKI-
BaHHS iHOMI 3AaTHE TOYHIilIE BiTOOPa3UTU CYTHICHI aCMEeKTU TOJi-
TUYHOI DiACHOCTI, aHiXX TepPMiHOJIOTIYHMIA anapaT IPUANYHOI 10-
rMaTuku. HaTomicTh ciioBa «Hapon», «1eMOKpaTisi», «<HAapOAHUIA
CYBEPEHITET», <KKOHCTUTYLIOHAJI3M», «TTapJIaMEHTapU3M», «[IPABO-
Ba JepKaBa», «BEPXOBEHCTBO IpaBa», «IIPUPOJIHI IpaBa JIOIUHI»
HEPiIKO BUCTYIAIOTh Y KPallloOMy BUITaIKy MPOsiBAMU MPaBOBOIO
imeasnizMy, a B TipiiomMy — (popMaMu IIpaBOBOI IeMarorii, siKa € 3Ha-
YHO OibllI HEOEe3MeUYHNUM MPOSIBOM TiHbOBOTO MpaBa, aHiX iHBEK-
THBHA JICKCUKA.

EBdemicTuuHMi1 NMCKypC YKpaiHCHKOTO IepXKaBO3HABCTBA, SIKUit
OyayeTbCs Ha ifiesX 3axiIHOTro Jibepani3zMy, HEPIIKO Harauiye BU-
IIYKYBaHHS «ifel oueid y inei KpoTa» 3 Bigomoi ictopii mpo Tomy
AkBiHCbKOTO. [TpakTHUHAa KOPUCHICTH MOAIOHOT MPaBOBOI AeMarorii
JIJISI TUX, XTO SIK 11 BAKOPUCTOBYE, HE BUKJIMKA€E CYMHIBiB. All>)Ke€ BOHA
JI03BOJISIE, IIOHAMEHIIIEe, YOe3MeunTr ceOe Bill 3B’ SI3KY i3 eMITipnuy-
HOIO peabHICTIO, M030yTUCS HEOOXiTHOCTI BUBYATU CKJIAAHI MixX-
rajy3eBi Mpo0eMM Ta BUOYIOBYBATH CUCTEMHI 3B’ SI3KM MixX O(illiii-
HUMM HOPMaMH 1 peaJTbHUMM ITpaKTUKaMK. TaKiM YMHOM, TTOCTpa-
ISTHChKa J00a yKpalHChKOI IIPpaBOBOI HayKu BUpoOMIa BIacHI
i1€0IOTiYHI MaHTPH, IPOMOBJISIHHS SIKUX Y LTI HU31I BUITaaKiB
BUSIBIISIETHCS BEJIbMU KOPMCHOIO CITpaBolo. Lle TMBHUM YMHOM CBifI-
YUTH PO MparMaTUUHy OPiEHTOBAHICTh «ifeasTi3aMy» OibIIOCTI MO-
JIITUKO-TIPAaBOBUX TEKCTiB, JAJIEKMX BiJl Ti€l peaIbHOCTI, B IKill pea-
JI3YIOThCA iHTepecH iX oilliitHMX i HeoilliifHUX aBTOPIB.

3 iH1Ioro 60Ky, B Haylli KOHCTUTYILIIHHOTO MpaBa BilgaBHa IO-
OyTy€e TOHSATTS, SIKE BimoOpaXae Ty MilCHICTb, sIKa, 3 OAHOTO OOKY,
iCHY€ BiITHOCHO aBTOHOMHO BiJl () OpMaIbHO-IOPUANYHOT KOHCTUTY-

47



Cneuianbnuﬁ YN[ APA1PA)  [lepwsaBHe GYAIBHULTBO Ta MicLieBe CaMOBPSAYBaHHA

LIifiHO1 peaibHOCTI, a 3 iHIIIOT0, MepedyBa€E 3 HElO B TICHOMY 3B SI3KY.
Lle noHATTS aKTUYHOT KOHCTUTYII1, sIKe (PYHKIIIOHYE 3Ae01/IbIIOTO
SIK 3arajIbHE YSIBJIICHHSI, SIK TIO3HAYE€HHS BiAMiHHOCTI MiX IMMCAaHUMU
KOHCTUTYLIIHTHUMU HOPMaMHU i COLliaTbHO-MOJTITUYHOIO MPAKTUKOIO.

AHaJi3 OCTaHHIX JOCTiIXKeHb i myOmikamiii. Y KOHCTUTYIIIITHO-
MpaBoBiil Hayli MpobjieMaM (PaKTUYHOT KOHCTUTYLIiT HEBUITAAKOBO
BiIBOIUTBCS JOBOJII He3HaUHe Miclie. Lle 3yMOBIIOEThCS CKAAIHOIO,
MOJIICUCTEMHOIO 1 TIepeBa*kHO HEIOPUANIHOIO MPUPOI0I0 HU3KU
BimoOpakyBaHUX UM MOHSTTSAM (heHOMEHIB, SIKi HaJleXXaTh 10 CO-
LiaTbHO-EeMINIPUYHOTO BUMIipy MpaBOBOi peajbHOCTIi. 3 iHIIIOTO
00Ky, camMoaoCTaTHIiCcTh (i, 3ayBaxkMMO, 3pYyUHiCcTh) npodeciliHoi
pedeKcii B ycTaleHNX KaTeropiaibHUX (popMax, a IIOAeKyIu iHep-
11is] HAyKOBOT'O MUCJEHHS BUCTYIAIOTh MPUUYMHAMU CJ1abKO1 po3-
pOOGIEHOCTI Mi3HABAILHOTO IHCTPYMEHTAPil0, 3JaTHOTO CTBOPUTU
igicHUi 06pa3 MOJITUKO-TIPaBOBOI JifAICHOCTI, B IKOMY BUSIBIISI-
JIUCH 1 YTPUMYBaJIUCh OU CIIPaBXHi PYLIiHI CUJIU JePKaBHO-10pU-
IUIHOI TpaKTUKK. [JOBOINTHCSI KOHCTATyBaTH, 110, TTOMPH AeKJIa-
pOBaHe iHO/i MparHeHHs BUMTU 3a MeXi JOTMaTUYHOTO i TPUPOI-
HO-TPAaBOBOTO OCMUCJEHHS KOHCTUTYLiOHami3my [11, c. 238],
MaHiBHA JOKTPMHA MPOJOBXY€E MepeOyBaTU B MOHITTEBOMY I10-
JIOHI TTOJTITUKO-TPABOBOI MeTa(i3uKH.

MdakTYHa KOHCTUTYIIiSI HAJIEXKUTh 10 OCHOBHUX 00’ €KTIB J10-
CIIKEHHST KOHCTUTYLIMHOI COLIi0JIOTii 1 COLIi0JIOriT KOHCTUTYLIili-
Horo mpasa [12, c. 60, 61]. I[1pu LIbOMYy PO3pOOKA ITOHITTEBO-KATe-
ropiaJibHOTro araparty, HeOOXiIHOTO JIsI OMUCY i MOSICHEHHST MeXa-
Hi3MiB Jii aKTUYHOI KOHCTUTYLii, BUMarae 06’€eMIHaHHS 3YCUJIb
HU3KU BiTHOCHO CaMOCTIHMX CYCITUILHUX HayK, 30KpeMa KOHCTU-
TYLIIAHOTO TIpaBa Ta HU3KM iHIIKMX Taay3eBO-MPaBOBUX HAYK, MOJIi-
TOJIOTII, COLIi0J0Til, aHTPOMOJOTil, KyJIbTYpPOJOTil Ta iH., a TAKOX
MIXKIMCLIMIUTIHAPHUX HAMPSMiB (COLIIOJIOTiT MOJITUKHY, TTOJiTUUHOI
aHTPOMOJIOTi1, COLi0Orii MOPaJbHOCTI, EKOHOMIYHOT COLLi0JIOTII,
MOJIiTEKOHOMIT, KpaToJiorii Ta iH.) [rop.: 5, ¢. 74], 10 morpedye
0araTopiBHEBOTO iHTEpHAYKOBOTO CUHTE3Y.

MerTol0 cTarTi € aHaJi3 (aKTUIHOT KOHCTUTYIIIT IK CUCTEMU
IHCTUTYILIH, 5IKi CJIYTYIOTh peaIbHUMMU 3aCaiaMu CYCIiIbHOTO Ta Iep-
JKaBHOTO YCTPOIO, BU3HAUYCHHS THX aCICKTIB, SIKi BUIAIOTHCS 3Ha-
YYLIUMU JJIs1 CTPYKTYPYBaHHS IMPEeAMETHOI c(hepU COLLiOIOro-TIpaBo-
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BUX JTOCiIKeHb (PaKTUUHOT KOHCTUTYIIii Ta BUTIJIECHHS iX OCHOBHUX
HaMpsIMKiB.

Bukiaa ocHOBHOTO MaTepiajty A0C/iIPKeHHs. YsIBJICHHS PO KOH-
CTUTYLIIO SIK peajbHUIi Aep>KaBHMI Jaa (politeia) XpOHOJOTiIYHO
MEePEAYIOTh MOSIBI MEPIINX PUANIHUX KOHCTUTYIIHN Ta TIOHSTTS
OCHOBHOTO 3aKkoHY. [Tpu 1ibomy ax g0 XIX cT. He BiZOyBaeTbCs MO~
HSITTEBOTO MPOTUCTABJIEHHS iICHOI (COLIiaJIbBHO-CYTHICHOI1) Ta hop-
MaJIbHO-IOPUANYHOI KOHCTUTYII, Brieplle 3AiiiCHEHOTO y COLio-
JoriuHiit KoHuenii @. Jlaccais.

VY Hayl1li KOHCTUTYLIAHOTO IIpaBa TepMiHOM «(paKTUUYHA KOH-
CTUTYLIsT» (iHOMI — «MaTepiaJibHa KOHCTUTYILLisI») MO3HAYaIOThCS,
30KpeMa:; «CUCTeMa OCHOBOITOJIOXKHMX BiTHOCHH, sIKa peaJbHO ic-
HY€E B CyCHiabcTBi» [13]; «dakTuuHi BiTHOCUMHU, SIKi BUCTYNAIOTh
OCHOBOIO JIEP>KaBHOTO JIaAy»; «peajibHi BITHOCUHU MiX JIIOJUHOIO
i CyCHiJIbCTBOM, 3 OOHOTO OOKY, i AepxKaBOO, 3 iHIIOTO, a TAKOX
OCHOBM OpraHizauii i ZisAbHOCTI camoi AepxaBu» [8, ¢. 38—39];
«TaKi, 1110 peajbHO CKJIAINCSI, KOHCTUTYLiAHO-MPaBOBI BITHOCUHU
y cepi BCTAaHOBJIEHHS OCHOB CYCITiUIbHO-TIOJITUYHOTO JIady, a Ta-
KOX JiiiCHOro CTaHOBUILIA OCOOU B Tild UM iHIIN KpaiHi»; «HasBHi
y KOHKPETHIli KpaiHi opraHi3aliig aep>aBHOI Bi1aau i BiAmoBigHi
B3a€EMOBITHOCUHM MiX AepKaBolo Ta iHaAuBimoM» [auB.: 18, c. 30];
«peajJbHUI AepXaBHUM Jad (YCTPiii)»; «pealbHUI TTOPSIOK 3Mili-
CHEHHS JepKaBHOI Baaau» . Y TMOJITOJOrI] SK CUHOHIMiYHE BU-
KOPHUCTOBYETHCS TAaKOXK ITOHSITTS «IIOJITUIHOI KOHCTUATYII» (JIX.
®inn, E. Kopsin, P. Heitnxen), 10 ckiany sSIKOI BiZHECEHO «CUC-
TeMy YCTaJICHUX MOBEIiHKOBUX 3pa3KiB, MIPaKTUK Ta CTpaTeTii
31X peanizallii, BMOTUBOBAHUX IIEBHUMM iHTepecaMu i missmu» [10,
c. 20; 16].

Orrsin HaBeIeHWX TTO3UIIIM TO3BOJISIE 3pOOUTH KiJTbKa y3arajb-
HEHb.

Iepmre. CninpHUM 71 YCiX AeiHilii € BimHeceHHS n10 (ak-
TUYHOI KOHCTUTYIIii peaJbHUX CYCHiJIbHUX BiTHOCUH Ta BU3HAHHSI
1X OCHOBOIIOJIOXXHOTO JUISI CYCTIIbCTBA i AepxKaBu xapaktepy. [1pu
IOMY ITPUKMETHO, 1110 PETYJISTUBHA chepa (paKTUIHOT KOHCTUTYIIIT
OKPECJTIOETHCS MPEAMETOM PETYII0BAaHHS OCHOBHOTO 3aKOHY. 3 OIJIsI-
Iy Ha 1Ie Ha TPaKTyBaHHI pO3TJISIAYBAHOTO ITOHSTTS TTO3HAYAIOTHCS
PO30iXKHOCTI B pO3yMiHHI MpeaMeTa KOHCTUTYLIIMHOTO MpaBa, 30-
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KpeMa BKJIIOUEHHS UM HEBKJIIOUEHHSI 10 HbOT'O BiTHOCHH, SIKi YTBO-
PIOIOTb OCHOBU CYCIJIBHOTO JIay.

SIK BUmaeThCs, HEOOXiMHICTh TTOMUPEHHS cepH aii haKTUIHOL
KOHCTUTYIIi1 Ha BECh CYCITIJIbHO-TTOJIITUUHHI, a He JIMIIIe Ha JIepKaB-
HUI JTal Ma€ 3yMOBJIIOBATUCH HE OCOOJMBOCTSIMU aBTOPCHKOI 10~
3U1Ii1 CTOCOBHO IMpeaMeTa KOHCTUTYLIHOIO MpaBa, a pO3yMiHHSIM
PI3HOPIAHOCTI, Pi3HOMOPSAKOBOCTI IOPUANYHOIL i (PAKTUUHOI KOH-
CTUTYLi#. BiamoBigHi MOHITTS HEe € BUZOBUMM IIOAO KaTeropii
KOHCTUTYLi, OCKiJIbKA MaIOTh SIKiCHO BiAMiHHi 3Ha4eHHs (popma-
JII30BaHUII OCHOBHMIA 3aKOH, SIKUi1 (PiKCy€ ineanbHO — i BOZHOYAC
dopmanbHO-HaeXHE, 3 OAHOIO0 OOKY, i peasbHi COLLIOHOPMATUBHI
OCHOBH CYCITUIBHOTO XUTTSI, COLLIOHOPMATUBHUM yCTPili CYCIiIb-
CTBa, 3 iHILIOTO).

OKpiM LIBOTO, HE3AJIEXKHO Bill TOTO, SIK PO3B’SI3YETHCS MUTAHHS
po cepy il HOpM Aep>KaBHOTO MpaBa, He BUKJIMKAE CYMHIBIB ic-
HYBaHHS$ CUCTEMU COLIiaIbHOI CaMOpPETyJIslii (MpUTaMaHHi KOHKPET-
HOMY CYCHIiJIbCTBY MPUHILIAIIN ITOOYI0BU COLIIaIbHOI iepapxXii, 3acagu
OOMiHY i1 pO3MOiy colliaJbHUX OJiar TOI0) i BATOMUIA BIUJIUB LIMX
MIPUHIINITIB Ha KOHCTUTYLIHY ITPaKTUKY. 3aTraJJbHOBU3HOIO € I 3a-
JIEKHICTb Ii€BOCTI Ta €(heKTUBHOCTI IMPUIHUCIB OCHOBHOTO 3aKOHY
BiJl iX HECYNEPEeYHOCTi 3ralaHuM CaMOPEeTYJIITUBHUM 3acajaM.

Jpyre. Y KOHCTUTYLIITHO-TIPAaBOBii1 JOKTPUHI ITOHATTIO (haKTHUY -
HOI KOHCTUTYIIi1 HAIa€ThCS 30€0LTBIIOrO CIyXX00Be 3HaueHHs1. BoHO
CIIYTY€ HacaMIIepe/ IMi3HaBaJIbHUM iHCTPYMEHTOM JUISI BUMIpY CTY-
neHs QiKTUBHOCTI I0OPUAMYHOI KOHCTUTYLII. 3a TaKOTO Migxomy
(akTUYHY KOHCTUTYLiIO YTBOPIOIOTH HasIBHI B TOJIITUYHI I AiACHOC-
Ti XapaKTepUCTUKM JeP>KaBHOTO Jafdy, 3a¢iKCOBaHi y TMCAaHUX KOH-
CTUTYLISIX ((bopMa MpaBJiHHS, Nep>KaBHUI yCTpill, Aep>KaBHUH pe-
KUM), TTOPSAOK 3MiiCHEHHSI KOHCTUTYLIHHNX TIPOIEIYpP TOIIO.
IMoHaTTs pakKTUYHOI KOHCTUTYLIT BitoOpaxae TyT MpaKTUUHUIA
BUMip OCHOBHOTO 3aKOHY — OCOOJIMBOCTI peati3allii CBOiX TOBHO-
BaykeHb HOCISIMU TTyOJIiYHOT BJIaau, crieuu@iky BUKOHAHHS i TOTPU-
MaHHSI HUMU KOHCTUTYLIAHUX HOPM Ha MpakTuili. Takuii migxim
JTO3BOJISIE JOTIOBHUTH YSIBJICHHS PO (hOPMaTbHO-IOPUANYHUI CTaH
peyeit 3a paxyHOK iH(bopMallil Mpo KOHCTUTYLIIHHY MPaKTUKY, TTPO-
Te BOTHOYAC BiH CIIOHYKA€E 0 TOTO, a0M PO3IIsIHaTh «(paKTUIHE,
HasiBHE OYTTS KOHCTUTYLiHMX HOPM, iIHCTUTYTIB, KOHCTPYKIIiii,
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HiHHOCTEM» |5, ¢. 69—70] HacamIiepen sIK pe3yJbTaT BUKOHAHHS
YU HEBUKOHAHHS, JOTPUMAHHS YU HEJOTPUMAHHS IMOJI0XEHb OCHO-
BHOT'O 3aKOHY.

Tpete. B iHTepnperaiii noHATTS (paKTUYHOT KOHCTUTYIL1 BU-
SIBJISIFOThCSI OCOOJIMBOCTI PO3YMiHHSI CHiBBiAHOILIEHHS AEP>KaBHO-
IOPUAMYHOTO i 3araJIbHOCOLiaIbHOTO PETYIIOBAHHS: aKIICHTYBaHHSI
a) BU3HAYAJIbHOI POJIi COLliaTbHUX B3aEMO/Iil SIK peaIbHUX OCHOB
CYCITUJIBHOTO i IepKaBHOTO Jaay i yHKIIiIOHAIbHOI aBTOHOMIi (hak-
TUYHOI KOHCTHUTYIIi1 OO0 IOPUANYHOI a00 K 0) BUSHAHHS MEPBUH-
HOCTi Jep>KaBHOI BJIaAu, IMHAMIYHUM acIlleKTOM SIKO1 BUCTYIIa€
(akTUYHA KOHCTUTYILiS SIK IPUWHATUN Y TOJITUYHIN MpaKTULL
NopsiAoK 11 3aificHeHHs. BinnmoBimHO, BUOKPEMITIOIOThCS ASPKaBO-
LIEHTPUYHUH i COLIIOLIEHTPUYHM MiAXOI1 J0 JOCTiIKEeHHs (haKTh4-
Hol KoHcTuTtylii. Tak, Hanpukiaan, B. M. IllanoBan, Buxoasauu
i3 IepKaBOLICHTPUYHUX ITO3UIIiif, HATOJIOIIYE Ha HEPO3PUBHOMY
B3a€EMO3B’ 13Ky MixX (DaKTUUHOIO KOHCTUTYIIIE€IO i1 KOHCTUTYLI€IO
y hopMaTbHO-IOPUINYHOMY CEHCI Ta 3are- peuye IMPOTH M103aiCTO-
PUYHOTO pO3yMiHHSI KOHCTHUTYIIi1 103a ii 3B’13K0M i3 (hOpMOI0 OCHO-
BHOTO 3aKkoHy [ 18, c. 30]. JI. I1. FO3bKOB, OTOTOXHIOIOUU (PAKTUYHY
KOHCTUTYLIO i KOHCTUTYUIAHUI Naf, pO3risigae ii B CYKYITHOCTI
3 JOPUINYHOIO KOHCTUTYLIIEIO IK KOHCTUTYIIIAHY CUCTEMY JI€PXKaBH,
sIKa MOXe OyTH peasibHOIO a00 dikTuBHOMW [13, c. 9—10].

3 no3uliit AepXKaBOLIEHTPU3MY BUCIOBJIIOIOTHCS TAKOX 1 CyMHi-
BU B JOITYCTUMOCTiI BUKOPUCTAHHSI CaMOTO MOHATTS (haKTUIHOL
KOHCTUTYLII SIK «aOCTpaKllii, 110 CylepeunuTh OCHOBHUM 3acajaaM
IOPUIUYHOI TEOPii Ta MPAKTHULL 3aCTOCYBAHHSI»: «(DaKTUUYHA KOHCTH -
TYyLisl — 1I€ BJIACHE CYCIiJIbHI BIIHOCUHMU, SIKi iCHYIOTb 11032 HOpMa-
TUBHUM PEryJIOBaHHSIM, TOMY HE MOXe OYTU TakK 3BaHOi (haKTUYHOT
KOHCTUTYLIiI, TOKW BOHA He Oyie «OISITHeHa» Y BiMTOBiIHY ITPaBOBY
dopmy» [15, c. 83—84]. B ocHOBY Takux TBEpJXEeHb MOKJIaAEHI,
BOUYEBUIb, 3aCaIyl IOPUINIYHOTO MOHI3MY, IKMI1 He JTOIYCKAa€E iCHY-
BaHHS TapajieJIbHUX HOPMAaTUBHUX MOPSAKiB. TyT, BOUeBUIb, MaE
Miclle it HeCITPUIHSATTS COLIIOJIOTIYHOI CYTHOCTI MTOHATTS (PaKTUYHOT
KOHCTUTYLIi1, 110 MOXe 3yMOBJIIOBATUCH LIUJIKOM 3PO3YMIiJIUM KPHU-
TUYHUM CTaBJIEHHSIM 10 aMOiBaJleHTHOI coLlialbHOT NMPaKTUKU,
3 OIHOTO OOKY, i MparHeHHIM HaJaTy JepKaBHO-IOPUANYHOI (hopMu
MO3UTUBHO-OLIiHIOBAHMM CYCITIJIbBHUM BiTHOCUMHAM, 3 iHII0ro. OgHaK

51



Cneuianbnuﬁ YN[ APA1PA)  [lepwsaBHe GYAIBHULTBO Ta MicLieBe CaMOBPSAYBaHHA

B 000X BUITaJKaX HEAOOLIHIOEThCS AiliCHA POJIb MEXaHi3MiB caMO-
peryJIloBaHHSI CYCIJIbHUX BiTHOCUH, 30KpeMa MOJiTUYHUX. IcHy-
BaHHSI 3K CITIOPY PO TEPMiHU HE 3aIiepevye HeoOXiTHOCTI JOCiIKEeH-
H$I peaJIbHOT'O BILTMBY Ha €(heKTUBHICTh KOHCTUTYIIIITHO-ITPaBOBOTO
peryIoBaHHS BiIITOBiMHUX SIBUIIL Ta ITPOILIECiB.

CollioLIeHTpUYHA COIIi0JIOrO-IpaBoBa iHTEPIpeTAallisl OHSTTS
(aKTUUHOT KOHCTUTYIIiI IPYHTYETHCS HA BU3HAHHI BIOPSIIKOBAHOC-
Ti, caMoopraHizauii, CHCTEMHOCTi B CyCHiIbHOMY KUTTi. Taky Bro-
PSIKOBaHICTh BimOOpaXatoTh MOHATTS CYCIUJIBHOTO YCTPOIO, COLLi-
ajibHOTO MopaAKy [11, ¢. 238], cycniabHOTO J1amy, Aep>KaBHOTO Jaay
[7, c. 5556, 200], koHcTUTYLiiiHOTO Jaay [13] (3a ymMoBU col1io-
JIOTIYHOTO TPaKTyBaHHSI OCTaHHBOTO). [IpakTU4YHO BCi 3rajaHi Tep-
MiHM, BUKOPUCTOBYBaHi Ha MO3HAYE€HHS MOHATTS (DaKTUUHOT KOH-
CTUTYLIl MOXYTh BKa3yBaTu Ha (hyHKIUIOHAJIbHO BiAMiHHi, X04a
11 B3aEMOITOB s13aHi, SIBUIIA: a) PEeAMET KOHCTUTYIIiITHO-TIPaBOBOTO
Ta iHIIOTI0 COLiaJbHOI0o (MOPaAbHO-TIOJITUYHOTO, PEIiriiHOTO
TOIIIO) PETYJTIIOBAHHS — MOBEMIHKY YIACHUKIB CYCIIUIPHUX BiTHOCHH;
0) 3aci0 i hopmy TaKoTro perytoBaHHs, MOJAEIb HAJIEXKHUX BiTHOCHH,
sIKa MOX€e MiCTUTHCh Y HOpMaX ITMCAHOTO KOHCTUTYIIIMHOTO TIpaBa,
Y CYCITIJIBHUX YSIBJIEHHSX 1 3pa3kax MoJiTUYHOI MOBEAIHKY, B caMili
MOJIITUYHIN MpaKTUlli; B) pe3yabTaT TAKOTO PETryJIOBaHHS, TOOTO
MEBHUM YMHOM BIOPSIIKOBaHI (haKTUYHI BiTHOCUHU. Y HaBeIeHUX
BUITIaIKaX HAETHCS MPO BiTHOCUHU, SIKi BilirpaloTh BiAMiHHY, aKTUB-
Hy a00 MacUBHY, pOJb y MEXaHi3Mi COLiaIbHOI PEeTYJISLIl: JTUlIe
y IpYTiii i3 TpbOX (PYHKIIOHAIBHUX inocTaceil (haKTUYHOI KOHCTU-
TyILlil BOHA Ma€ BIACTUBOCTI HOPMATUBHOCTI JIETITUMALIIAHOT) OCHO-
BU (paKTUIHOI TisSTTBHOCTI BUILIMX OPTaHiB i OCaIOBUX OCi0 ITy0JTiv-
HOI BJIaJIU.

3a 3ayBaxkeHHsIM [. B. ManbiieBa, «comiabHII MOPSIIOK, a00
X Te, 10 MU CIIPUMa€EMO 3a HaJleXXHUI COLliaIbHUU MOPSIAO0K,
CKJIATAETHCS B PE3YJIbTaTi Mil 0araTboX peryJasiTUBHUX MPOLIECIB,
He BCi 3 IKMX TOCTYITHI pallioHaJTbHOMY KOHTPOJIIO, HE BCi MiIAal0Th-
Cs1 HaBiTh eJeMeHTapHOMY 001iKy». Tak yM iHaklle, couiaabHUM
MOPSIIOK MA€ XapaKTeprU3yBaTUCh CTAHOM IT€BHOI OAHOMAHITHOCTI,
MOBTOPIOBAHOCTI i peryaspHocTi [17], cTabinbHOCTI i1 piBHOBaru.
3rimHo i3 CMHEePTreTUYHOO MapaguTrMoI0, TaKW CTaH MePiogUIHO
YepryeThbes i3 cTaHaMy HeCcTabiIbHOCTI, Je30praHisallii i xaocy.
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HecrabinbHicTh, XMTKaA piBHOBAra i HeBU3HAYEHICThb, XapaKTep-
Hi U151 TOJTITUKO-TPABOBUX MPOLIECIB Y «IePEeXiTHUX» CYCITITbCTBAX
3 OYEBMIHICTIO 3aCBiTUYIOTh OpaK Ii€eBOCTi odilliiiHO-(hopMali3oBa-
HHUX 3ac00iB YIOPSIAKYBaHHSI CycHibHOTO Jaay. Lle ocobanBo Bia-
YYTHO B CYy4aCHOMY YKPaiHCBKOMY COIliyMi, B SIKOMY IT€pETBOPCHHS
Xa0Cy Ha MOPSIIOK € NaJIeKO He aKaJeMiuHOIO MPO0IeMOI0, a BUTBO-
PEHHS BJIACHE COILiaJIbHOTO JIAAy 3aJUIIAETHCS MTPAKTUIHUM <«ITH-
TaHHSIM TTUTaHb».

VY BakyyMi epeKTUBHOI MyOJIiYHOI BJIaau i1 32 YMOB TOTaJIbHOL
KpU3U IIyOIiYHOCTI 30epiratoThb CBOE peryJsiTUBHE 3Ha4YeHHS Tpaau-
LiliHi 0COOMCTICHO-OPiEHTOBAHI MPAKTUKU Ta 6€30C000BO-PUHKOBI
MPaKTUKU COLliaIbHOI B3aEMOii. BinTBOpIOIOUYMUCH Y IisSIBHOCTI
nepeBaXkHOI OiIBIIOCTI MepeCciuHUX IPOMAISH Ta Cy0’ €KTiB BIATHUX
MOBHOBaXEHb, 1Ii MPAaKTUKU YHAOUHIOIOTh iCHYBaHHSI KOHCEHCYCY
11010 AESIKMX COLiaIbHUX LIHHOCTEM i HOPM.

Buctynarouu HenmMcaHUM 3aKOHOM COLliaJIbHO HEOTHOPIAHOTO,
IuEepeHIIiiioBAaHOIO CYCIbCTBA, (haKTUYHA KOHCTUTYILIS i€
OCTUIBKH 1 B TUX BiTHOCHHAX, OCKIJIBKM i B IKMX BiTHOCUHAX OCTaH-
HE XapaKTePU3YETHCS IMMEBHOIO Y3TOMKEHICTIO IIIHHICHO-HOPMATHUB-
HUX ySBJICHD i 04iKyBaHb. B yMOBax cOIlioHOpMaTUBHOTO TLTIOpaTi3-
My (paKTMYHA KOHCTUTYIisI MOXKEe PO3TJISIaTUCh SIK CBOEPIAHUI
COLiaJIbHUM «ITOPSIAOK MOPSIAKIB», 3 OMJISIAY Ha 110 A0 Hel HalIeXKUThb
TaKOX i BUBHAHUI Je-(haKTo po3noais cep BIaaHO-peryasiTUBHO-
T0 BIUTABY MiX BUIIMMU ITOCATOBUMHU O0COOAMMU, CIYKOOBIISIMHU
LIEHTPAJbHOTO AEPXKaBHOTO arnapaTy Ta OKPEeMUMMU LIEHTpaMU M0-
JIITMYHOI BJIaIA B CYCHIbCTBI (pErioHaIbHUMU (hiHAHCOBO-TMOITUY-
HUMM CTPYKTypaMHM, €THIYHUMU, PEJIiriiTHUMU CTIIBHOTaMU TOIIIO).

He MoxxHa He 3ayBaXkuTH, 1110 B OCTaHHI POKU Ha TepeHax YKpa-
THU pO3TOPTAETHCS TOM CaMU IOPUANIHMI TLTIOpajIi3M, iCHYBaHHS,
abo X, IIIOHAIMEHIIIe, «IOPUANYHICTb» SIKOTO BiIKUAA€E NepKaBHO-
npaBoBuit MOHI3M. CIIif ITOTOOUTHUCH i3 THM, IO «CaMe B Mepioan
PEBOIOLIIH CYCITIJIBCTBO CTUKAETHCS 3 PeaTbHUM JTOCBIiIOM ITPaBO-
BOTO TUTIOPaTi3My, OCKIJIbKY 3’ SIBJSIOThCS Pi3Hi LIEHTPU BIaAU, KO-
JKEH 3 SIKUX i€ IUISIXOM BUIAaHHS 3araJbHOO0O0B’ I3KOBUX HOpMa-
TUBHUX BUMOT» [1, c. 342].

He3sasexxHo Bif TOro, CKiJIbKM 4acy MOXYTb iCHYBATH Ti UM iHILI
KOHKpPETHi (popMMU MPOSIBY IOPUANYHOTO TUTIOpaJIi3My, caMe co00I0
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1ie ABUIIIE €, MAOYTh, HEOAMiIHHUM aTPUOYTOM COLIiaJIbHOI peryJsilii
B cTpaTu(iKoBaHOMY, COLliaJIbHO HEOAHOPIAHOMY CYCHiJILCTBI.
3 ormsaay Ha 1ie (paKTUIHO WASTHCS TIPO MOETHAHHS PETYISITUBHUX
3acajl COLiaJIbHOTO MOPSIAKY i3 MHOXKWHHICTIO OKPEMUX JTOKAJTbHUX
YCTPOIB, TIPO CKJIAgHE MeperIeTiHHS CBOEPITHMX home rules, Bif-
HOCHO aBTOHOMHUX HOPMAaTUBHMX MOPSIIKiB.

ITuTaHHS PO KPUTEPIT «IOPUAUYHOCTI» LIUX MOPSIAKIB 3aCJIyTO-
BYE Ha OKpeMe 00roBopeHHs. Tak 4yu iHaKIlle, He MOXHA He TOro-
JIUTHUCD 13 TUM, 11O MiX COLIi0JIOTO-TTPaBOBOIO KOHLIETILIiIO CYCHib-
CTBa i KOHLIETLIiIO IPaBa Ma€ iCHyBaTU «HaJIeXKHA CMUCJIOBA €IHICTb».
BBaxxaemo, 1110 MpUAHSATHUM 3aCOO0M BUKOHATH 11€ 3aBAaHHS MOXKe
BUCTYITAaTH iHCTPYMEHTAIBHUI ITIXiA 1O PO3IIISIAY BCTAHOBICHOTO
Jiep>kaBolo IMpaBa SIK 10 OJHOI0 3 COLiaJbHUX iIHCTUTYTIB, JIOTiKY
BUKOPUCTAHHS SIKOTO CJIiJT LIIyKaTU HE B HbOMY CAMOMY, a 11034 HUM,
Yy 3aKOHOMipHOCTSAX (DYHKIIIOHYBaHHSI.

YV noctpaasiHcbKUX (a 3pelITol0, HE TITIbKU B HUX) CYCITIJILCTBAX
OITHI€I0 3 HAWBAXKIMBIIINX PETYISITUBHUX MaKPOCUCTEM € PUHOK.
Lle 3ymoBi0€e nocimkeHHs (aKTUUHOT KOHCTUTYLiI KPi3h MPU3MY
3M00yTKiB EKOHOMIYHOI COLIi0JIOTi1, 30KpeMa, BUPOOJIEHOTO 1 aK-
TUBHO BUKOPUCTOBYBAHOI'O HEIO iIHCTUTYLIIOHAJILHOTO aHami3y [2; 5
Ta iH.], 10 SIKOTO BXX€E 3BEePTATUCh OKPEeMi PEICTABHUKU MTOCTPAISTH -
CHKOTO 3aTaJIbHOTEOPETUIHOTO TIPAaBO3HABCTBA.

3 ypaxyBaHHSIM 1IbOTO OJHUM 3 KJIIOYOBUX €MiCTEMOJOTTUHUX
IHCTPYMEHTIB CTa€ MOHSATTS iHCTUTYTY, CMUCJIOBE 3HAYCHHS SIKOTO
OoXoIuTIo€e (hopMalibHi i He(hopMaabHi 3aCO0M COLIiaIbHOI PeTyJIsILii.

Otxe, 1Sl COLLIOLIEHTPUYHOTO OCMUCIIEHHS (haKTUUHOT KOHCTH -
TYLii BUXiTHUM 00’€KTOM BMBYEHHS MOXKE BUCTYITaTH CUCTEMa iH-
CTUTYTIB, 5IKi CJIYTYIOTh peaJbHUMU OCHOBAaMU CYCITUTBHOTO i Aep-
3KaBHOTO ycTpoto. MneThest Mpo iHCTUTYTH, SIKi BUCTYTIAIOTH (hopMa-
MU BIOPSIAKYBaHHS, HOPMAaTUBHUMU PETyasITOpaMU BIaIHUX
BITHOCUH y CYCIIBCTBI I 30KpeMa AisIJIbHOCTI, TTOB’S13aHOI 3 TTOJi-
TUYHUM BoJIoJaploBaHHSIM. JIst XapakTepucTuKy (haKTUIHOI KOH-
CTUTYLii KOHKPETHOTO CYCITIIbCTBA OCOOIMBO 3HAUYILIUM €JIEMEHTOM
€ 3BMYAEBI TPAKTUKM Y cepi 3100yTTs i BUKOPUCTAHHS MO TUIHOT
BJIAJIN.

3 orisimy Ha BU3HAYAIBHY 1 IIEPBUHHY POJIh PUHKOBUX BiTHOCUH
1IOJ0 IOPUANYHUX 3ac00iB iX oopMaeHHs, ycs odiliitHa i1 Heo-
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(iliiiHa misSIbHICTh, MOB’s3aHa 3 TMOJITUYMHUM BOJIOJAPIOBAHHSIM,
MOXKe PO3IJISIAaTUCh HacaMIepe sIK Mpoliec OOMiHY i po3noainy
crien(pivHUX MOJIITUUYHO-3HAUYIIUX OJIaT, OCHOBHUMMU 3 SIKUX
€ BJIaJHO-TMOJITUYHI pecypcUu — MOJITUYHA Bjajda i MOJiTUYHUI
BIUIUB [4]. ¥V mpoiieci 0OMiHY OCTaHHi KOHBEPTYIOTBCSI B PECypCcH
MaTepiaJibHO-(iHAHCOBI, aAMiHICTpaTUBHI, CUMBOJIiYHi TO1IO [5].
OOMiHHO-po3noaibya cuctema (M. Boniep) moxe HaOyBaTu puH-
KOBMUX, LIEHTpaJIi30BaHO-iEpapXiuHMX 200 X crieldiuHMX riOpUIHUX
dopm, SKi B COLIOTOTIUHIN JIiTepaTypi MO3HAYAIOTHCS TePMiHAMU
«anMiHicTpa- TuBHUM prHOK» (C. KopmoHcekuii, B. Haiimys ta iH.)
i «0ropokpatnyHuit puHok» (Ixx. M. b’tokeneH, 1. Taniok).

Cotrioyioro-TmpaBoBUii aHaJTi3 CUCTEMU OOMIHY i pO3MOIiTy TT0-
JIITUMHO- 3HAUYYIIMX OJIar CIIMPAETHCSI HA COLIIOIOTO-6KOHOMIYHMIA
aHaJli3 mpaBa, Ha BUBYEHHS JIOTiKM KOJEKTUBHUX Aii, mpodaem
KOHCTHUTYIOBaHHSI i peasiza- 1ii rpyrnoBUX Ta iHAUBIAYaIbHUX iHTEP-
eciB. BoueBuab, TYT MalOTh OyTH 3allisiHi KOHILIETIIIi1 KOJIEKTUBHUX
niii (M. OncoH), mmoiTnaHoro puHKy (. M. b’ tokeHeH) Ta iHIITI
HarpalloBaHHS T€Opii CYCIiJIbHOTO BUOODY.

Ile BuMarae B3a€eMOMNOB’SI3aHOTO PO3TJISIAY TPHOX OJIOKIB
B3aEMOTIOB’I3aHUX MTUTAHbB: «XTO», «II0» i «IK». TaKuil po3risim,
Ha Halll OIS, JO3BOJUTh PO3KPUTU MEXaHi3M [ii (PaKTUIHOT KOH-
CTUTYLII.

Tak, BiAMoBiaAb HA MUTAHHS «XTO» MOTPeOYE BCTAHOBJEHHSI,
B iHTepecax SIKUX COLliaIbHUX IPYIT YK 0Ci0 3100yBAETHCS i BUKOPUC-
TOBYETHCS MOJITUYHA BJIaAa, sIKi 0cOOM, Yyepes siKi OpraHu Aep>KaBHOI
BJIaiK, 00’€AHAHHSI i OpraHi3allii 3MiiCHIOOTS ii. 3a TOUHUM 3ayBa-
xeHHsM [ B. ManblieBa, nuTaHHS o iHTEpeC — 1€ 3aBXK AU ITUTaH-
HS Mpo oro cy6’ekTa. o cy0’eKTiB (haKTUUHUX KOHCTUTYLIIAHUX
BiTHOCUH HaJjieKaTh HOMiHa/IbHI YYaCHUKM BiIMTOBIAHUX MPaBOBi/I-
HOCHH, a TaKOX 0COOM Ta iX TpyMH, sIKi B 3aKOHOAABCTBI i JOKTPUHI
Ha3UBAIOTHCA «OJIU3bKUMMU», «TTOB’ I3aHUMW», «TPYIIaMU iHTEPECiB»,
«IpynaMM TUCKY» To1io. OCHOBHUMM Cy0’€KTaMU TYT BUCTYIaTH-
myTb THK Ta osirapxiuni rpynu [auB.: 3].

Crienmdika Mixkcy0’€KTHUX 3B’ SI3KiB y ITOJITUIHMX BiTHOCHMHAX
3a/1a€ThCS XapaKTEPOM pealbHUX 3aJIEKHOCTEN MiXK X yuaCHUKaMU —
dopmarbHO-IHCTUTYHIHHIM, He(hOPMATBHO-OCOOMCTICHIM UM He-
¢opmanbHO-0€30c000BUM ((hOPMaTbHO-IOPUAUYHE MTiATOPSIAKY-
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BaHHSI; OCOOMCTiCHA, ciMeliHa, poAMHHA 3aJIe3KHICTh, CBOSILITBO
TOIL10; MailHOBa, iH(opMalliliHa yu iH1Ia 6e30c000Ba 3a/1eXKHICTh
a0o0 1X moeqHaHH). 3BUYA€EBI HOPMMU TYT 3/1€0i/IbIITIOrO BU3HAYAIOTh
3MiCT B3a€EMHUX 3000B’513aHb, SIKi 3yMOBJIIOIOTHCS TUM YU iHIIUM
BUIOM 3aJI€KHOCTI.

BinmoBinb Ha MUTaHHS «IIO0» BUMAarae sIKicHOI Ta KiJlbKiCHO1
OLIIHKU BJIaIHUX PECYPCiB, SIKi BUCTYIAlOTh 00’€KTaMU OOMiHY i po3-
noniy. XapakTep i 00CIT TaKuX pecypciB BU3HAYA€E pealibHi YU 0~
TEHILilHI BaJHi MOXJIUBOCTI Y4aCHUKIB 0OMiHHO-PO3MOAIbYOT
cucreMmu. HeonHopinHicTh 0J1ar, 3a1isITHUX B OOMiHHUX BiTHOCHUHAX,
3YMOBJIIOE MOXKJIUBICTh BUOKPEMJIEHHSI HE TiJIbKU BJIaAHO-TTOJiTUY-
HUX, ajie ¥ iHmuX (BAagHO-MalHOBUX, BJIagHO-iH(poOpMaLliiHUX
TOILIO) BU/iB B3aEMO/IiIA.

Oco06nuBe 3HaYeHHS MalOTh (POPMU KOHCTUTYLIIITHO-TTPAaBOBOL
YU iHII0i (POpMaNIbHO-IOPUANYHOI (piKcallil BUAY i1 00CsATY BilImoBim-
HUX pecypciB, GOpM X 3aKpilJIeHHS MixX TEBHUMU 0COOAMU, a TAKOX
B3a€EMO3B 30K ODilliifHNX 1 HeoilitHUX GopM iX 00iry. 3 orrsaay
Ha 1Ie KJIIOYOBUM JUISI COLIIOJIOTii KOHCTUTYIIITHOTO MpaBa CTa€ Mu-
TaHHS «sIK». Bianmosiab Ha HHOTO Mepeadavac aHasi3 peaibHO AiH0YNX
MPUHIIMIIB, HOPM i PaKTUK BUKOPUCTAHHS BJIAAHUX PECypCiB, Me-
XaHI3MiB i TpoLeAYP COLIiaAJIbHOT peryJisiii (CaMoperyJisiiiii), mepeaoB-
ciM y cepi TTOJITUIHOrO Mpoiiecy. TyT e Crim BeCTU MOBY I TIpo
MeXaHi3MU i popMU MpeACTaBHULITBA MOJITUIHUX IHTEPECIB COlLlialb-
HUX IPYI i OKpeMux oci0. PeaibHi MOMITUYHI MPaKTU- KU 1it0Th B paM-
Kax oilifHNUX AepKaBHO-IOPUIUYHUX iHCTUTYTiB Ta/ab0 HU3KU
HeodiliitHUX 3BUYaeBUX (HOpM (30KpeMa KyMiBCTBA, KIIEHTENi3MY,
daBopuTH3MY, TpaiidamizMy; 0COOUCTUX, OCOOUCTO-TTOTITUYHHX,
MaiHOBO-MOJIITUYHMX Ta iH. 3000B’513aHb). TaKi 3000B’sI3aHHS 32 M€~
XaHi3MaMU BIUIMBY Ha MOBEAIHKY Y4aCHUKIB HAJIEXKATh 0 IOPUANIHOL
Ta 10 iHILIMX, CYMIXKHUX i3 HEl0 COLIIOHOPMATUBHUX cep: 3BUUAEBO-
ro mpana, «iHdpanpasa» (K. Kap6oHbe), MOTITUYHOI i 3araibHOL
MopaJibHOCTi. IHCTpyMeHTaMM sieraniszallii MOJiTUYHUX Ta iHIINUX
MOB’SI3aHUX 13 HUMU iHTEPECiB CIYTYIOTh MOJITUYHI Ta IOPUINYHI
(TTapIaMeHTChKi, aAMiHICTpaTUBHI, CYIOBI Ta iH.) TexHOOTii. Bu-
BUEHHS CITOCO0iB BKJIIOUEHHSI ITyOJIiYHO-TTPAaBOBUX aKTiB Y MEXaHi3MU
MOJITUYHUX TEXHOJIOTIH CJ1iJ1 BU3HATU OJIHUM i3 HAOLIbIII aKTyaTbHUX
HampsIMKiB COLI0JIOr0O-TPpaBOBUX PO3BiIOK.

56



DlepxaBHe GYAiBHULITBO Ta MiCLleBe CaMOBPA/yBaHHA Eneuiaanuﬁ BUNyCHK, 2021

BucHoBkH. 3anporoHOBaHi CTpaTeriyHi OpiEHTUPU HEMUHYYE
BUBOJATH 11032 KOPAOHM ITi3HABaJbHOI C(Pepu JIeTicTChKOI IOPUCIIPY-
JIeH1ii. 3 oryisiny Ha 1ie, BUlepeaKaour MOXKIIMBI 3ayBaXKeHHSI 11010
HEOOXiTHOCTI CYBOPOTO JOTPUMAHHS Taly3eBUX MEX, BUBHAUEHUX
HOPMAaTUBHMMU TOKYMEHTAMM LIEHTPaJIbHUX OPraHiB BUKOHABYOI
BJIaJid, HArOJOCHMO, 1110 caMe iHTepHAayKOBUIA aHaJli3 BUAAETHCS
HEeOOXiIHOIO MepeIyMOBOIO JIsl PO3B’sI3aHHS HANBaKJIUBIIINX MTPaK-
TUYHUX TTUTAHb, MTOB’A3aHMX i3 TPOLIECOM BKIIIOYEHHSI B COLIIOHOP-
MaTHUBHY CUCTEMY YKpaiHU (hOpMalbHO-iHCTUTYLIIITHUX €JIEeMEHTIB
KOHCTUTYLLIOHAJIi3MY.

Ile nuKTyeThbCsl MepeaoBCiM KOMILIEKCHICTIO TPhOX Ipymn
B3a€EMOIIOB’ I3aHUX HAMPSIMiB COLIOJOrO-IIPAaBOBUX PO3BiAOK: aH-
TPOIOCOLiaJbHOI 3yMOBJIEHOCTI MPOLIECY IOPUANKO-HOPMATUBHOTO
peryaoBaHHS KOHCTUTYLIMHMX BiJHOCUH, COLIiaJIbHOTO MeXaHi3My
Jii Iep>KaBHOTO MpaBa Ta e(DeKTUBHOCTI Jep>KaBHO-TIPABOBOIO pe-
TyJIIOBaHHS.

IHTepHayKOBICTh Nepeadayae HEXTyBaHHS MiXrajly3eBUMU
Oap’epaMu, SIKi YaCTO MalOTh aAMiHICTpaTUBHUM 1 TICEBAOHAYKOBU I
Xxapakrtep. Binrak BBaxkaeMo, 1110 TiJIbKU CITiBIIpalisl IpeaCTaBHUKIB
IOPUANYHUX, COLIIOJIOTIYHUX, EKOHOMIYHHUX i MOJITUYHUX HayK CTBO-
PIOE TIEPCIIEKTUBY JOCSITHEHHS TAKOTO MixKTaTy3¢BOIO CUHTE3Y, SIKUI
JI03BOJIUB OM JaTU LiJIiICHY i AMHAMiUYHY KapTUHY MOJITUKO-TIPaBO-
BOI IilAICHOCTi, HA OCHOBI YOro MOKHa Oyje BiTiliTU BiJ KOHCTPYIO-
BaHHS BipTyaJbHOI KOHCTUTYLiHHO-MPaBOBOI peabHOCTI i1 mepeiTr
Bill BOpaB/IsIHHS Y MeTadi3ulli HOHSATh 10 KOHLIENTYaJIbHOI'O OCMUC-
JIEHHSI HOPMaTUBHOIO 3HAYEHHS TUX TPOLIECIB, SIKi BiIOyBalOTHCS
B MOJITUKO-TIPAaBOBii1 AiiiICHOCTI HACcTIpaBIi.
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S. P. Rabinovych
The concept of a de facto constitution in the modern legal doctrine of Ukraine

Abstract. The article proposes an understanding of the de facto constitution
as a system of institutions serving as the real foundations of social and political
organization. At the core of these institutions are customary practices that operate
within the sphere of the acquisition and exercise of political power in society. Two
approaches to the study of the de facto constitution, state-centric and sociocentric,
are delineated.

1t is established that common to all definitions is the attribution to the de facto
constitution of real social relations and their recognition as fundamental to society
and the state. Notably, the regulatory sphere of the de facto constitution is defined
by the subject matter regulated by the fundamental law.

In constitutional jurisprudence, the concept of the de facto constitution
is primarily given instrumental value. It serves chiefly as a cognitive tool
to measure the degree of fictitiousness of the legal constitution. In this approach,
the de facto constitution is constituted by existing characteristics of the state order
in political reality that are documented in written constitutions (form of governance,
state structure, state regime), the procedures for implementing constitutional
procedures, and so forth. The concept of the de facto constitution here reflects the
practical dimension of the fundamental law — specifically, the peculiarities of the
exercise of their powers by public authorities, and the specifics of the implementation
and compliance with constitutional norms in practice.

In interpreting the concept of the de facto constitution, distinctions are
revealed in the understanding of the relationship between state-legal and general
social regulation. Accordingly, state-centric and sociocentric approaches to the
study of the de facto constitution are distinguished.

Acting as an unwritten law of a socially heterogeneous, differentiated society,
the de facto constitution operates to the extent and in the relations to which the
latter is characterized by a certain coherence of value-normative ideas and
expectations. In conditions of social normative pluralism, the de facto constitution
can be considered as a unique social «order of orders,» in view of which it also
belongs to the de facto distribution of spheres of power-regulatory influence.

It is determined that for the sociocentric understanding of the de facto
constitution, the starting object of study can be the system of institutions that serve
as the real foundations of social and political organization. These are institutions
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that act as forms of ordering, normative regulators of power relations in society,
and specifically of activities related to political governance. Particularly significant
to the characterization of the de facto constitution of a particular society is the
customary practices in the sphere of acquiring and using political power.
Keywords: de facto constitution, customary practices, social structure,
political-legal reality, informal institutions, Constitution of Ukraine.
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0. I. bapa6aw, noKTOp IOPUIUYHUX HAYK, MTpode-
cop, WieH-KopecroHaeHT HamioHanbHOI akageMil
MPaBOBUX HAYK, TOJJOBHUI HAyKOBUI CTITIBPOOITHUK
CeKTopy KOHCTUTYLIIHOTO Ta aJIMiHiCTpaTUBHOTO
npaBa H/I nep>xaBHOro OyaiBHUIITBA Ta MiCLIEBOTO
camoBpsaayBaHHss HATIpH Ykpainu

ORCID ID : 0000-0003-1145-6452

NMPOBJIEMHI ACNEKTHU ISOHCTMTVLI,IOHAIIBAHI'I'
MUTAHb NONITUYHOI COEPU Y JEPKABHO-
NMPABOBIW MPAKTULI YKPAIHMU

Anomayia. Cmamms npuceésuena npobaemamuyi KOHCmMumyyionanizauii
(ypeecyniosanni Ha pieHi Koncmumyuyii ma KOHCMUmMYUitiHux 3aKoHi8) OKpemux
numManb NOAIMUYHOI chepu, MAKUX K 0peanizauis eHympiuHvoi 0isabHOCMI
napaameHmy ma 6U3HA4eHHs 3acad 6HYMPIWHbOI MA 308HIUHBOI NOAIMUKLL,
wo mana micye y 0epiucasHo-npasosii npakmuyi Yxpainu.

Karouosi caosa: koncmumyuionanizayis, KOHCmumyuitiHuii cmamyc nap-
AameHmcevKoi binvuiocmi, npeomem Koncmumyuyii, 0CHO8U 306HIUHBOI Ma 6HY-
MpIUHbOI NOATMUKU.

ITocranoBka npooyemu. OgHI€EIO 3 TPOOJIEM, IKi CTOSITh TIEpeT
TaKUMM MOJIOTUMM AEMOKpATiIMHK, IK YKpaiHa, € HaJlaroIKeHHS
TaKoi B3aEMOJii MixK BUILIMMU BJIaAHUMU iHCTUTYLiIMU (i Bcepean-
Hi HUX, KOJIM MIeThCs TIPO KOJerialibHi OpraHu Bjiaau), 1110 103BO-
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JIs1710 © misiTi 6€3KOH(IIKTHO a00, MPUHANMHI, YHUKAIOUW FTOCTPOTO
npotuctossHHs. CripaBa B TOMY, L0 MOCTiliHE EeKCITEPUMEHTYBAHHS
He JIvIIIe 3 BUOOPYMMU CUCTEMaMU, a i HaBiTh i3 (popMaMu IIpaBJliH-
H# (3a el yac B YKpaiHi OyJau BUMPoOyBaHi Mpe3uaeHTCchKa (y Ie-
pion aii KOHCTUTYLiIITHOTO JOTOBOPY — HaBITh CyIeprpe3neHTChKA,
KOJIA ypsi TIOBHICTIO 3ayiexkaB aulie Bin [1pe3uneHTa), mpe3naeHT-
ChKO-TIapJIaMeHTChKa i ITapIaMeHTChKO-TIpe3uaeHTChKa popma
opraHisallii Bl1aan), BIUTMBaIOTh HA CUTYallil0 B KpaiHi.

ITpu oMy 110pa3y MOPYIITYBaIOCs MUTAHHS 11010 BIOCKOHA-
JICHHS 3a JOTIOMOTOIO Ti€i UM iHIIIOi Mojei (TOOTO 3a JOTIOMOTOI0
Mepepo3noily MOBHOBaXXEHb MixX MapiamMeHToM Ta [1pe3naeHToM)
(yHKIIiOHYBaHHS BCHOTO BJIATHOTO MeXaHi3mMy. CaMe B IIbOMY,
Ha AYMKY HAaTXHEHHUKiB KOHCTUTYLIIMHUX pedopM, MOJIsaraB € IMHUI
MOJIMBUI BapiaHT BUPIIICHHS CKJIAMHNX CUTYallill Y BULIMX BJIaf-
HUX eIIeIOHaX.

OmHOYAaCHO 3 1IMM 3aCTOCOBYBABCSI 1 iHIIIMIA pELIETIT — 3a JI0IT0-
MOTOIO PO3IIMPEHHS TIpeaMeTa KOHCTUTYIIIMHOTO peTyTI0BaHHS
crpoOyBaTHU BUPIIIUTU MMUTAHHS MPO 3JOBXMBAHHS BUILMMMU MO-
CagoBUMM 0CO0AMU CBOIMU BIIATHUMU IIPepOoraTMBaMM, a00 HagaH-
HSI TIpaBOBOi (POPMU MONITUYHUM (IO CYTi) IHCTUTYTaM Ta MPOLE-
cam. 30KpeMa, y npolueci KoHCTUTYyLitHoi pedopmu 2004 p. Gyio
KOHCTUTYLIIOHAJTI30BaHO TaKi MUTaHHS, IK (POpMYyBaHHS IMapjiaMeHT-
CbKOI1 KOaillii Ta MpoMYyJIbrailisi Criikepom IrapjaMeHTy 3aKOHY, 111010
sIKoro 0yso noaonaHo Beto Ilpesunenrta. Kpim Toro, micis ckacy-
BaHHSI KOHCTUTYLiHHOI pepopmu AermyTaTH 3po0uIn Baay (3 mpo-
LIeYPHO1 TOUKH 30py) CIIpOoOy YHOPMYBATH 3a JOMIOMOTOI0 yXBaJIEH-
Hsl BiITIOBiTHOI'0 3aKOHY a0COJIIOTHO IMOJIITUYHE MUTAHHSI OCHOB
30BHILIHBOI Ta BHYTPIIIHBOI MOJIITUKU, TOOTO 3AiACHUTU KOHCTUTY-
IIOHAJTI3aIIif0 IPYTOTo PiBHS (200 MOPSIIKY) TAaKMX YYTIMBUX 0 3Mi-
HU TIOJIITUMHUX HACTPOIB Y CYCITIJILCTBI ITUTAHb.

Y moromy 2014 poky BepxosHa Pana Ha xBwuti peBosottii ['in-
HOCTi KOHCTUTYLIIITHOO OLITBIIICTIO B 386 rOI0CiB MPUIAHSIIA 32 OCHO-
BY Ta B L[IJIOMY MPOEKT 3aKOHY MPO BiTHOBJIEHHS il OKPeMUX MO-
noxeHb Konctutyuii Ykpainu (Ne4163) i TakuM 4MHOM Je-(haKkTo
nosepHyJa B fito Konctutyiito 2004 poky. Lle ctano ogHielo 3 rono-
BHUX YMOB TOJ0JaHHS MOJITUYHOI Kpu3u. Ilicyast BiiHOBIEHHS
Konctutyuii 2004 p. Ta oopanns [pesunentom Ykpainu I1. ITo-
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pollieHKa OCTaHHil iHilil0BaB 4YeproBuil payHJ KOHCTUTYLiAHOIO
npoiiecy Ta po3podKy HoBoi KoHcTtuTyiii. CtBopeHHsIM KoHCTUTY-
LiHOT KOMICil i1 BIOCKOHAJIEHHSI KOHCTUTYLiAHO-ITPpaBOBOIO
peryJloBaHHSI CYCHIJIbHUX BiTHOCHH PO3MOYaB CBOIO KaJeHIIiI0
i [Ipe3nnenT 3eneHcbKuii. TakuM YMHOM, (DAKTUYHO, BCS HOBITHS
icTopist YKpainu — 1ie 0e3rnepepBHUN KOHCTUTYLIMHII Ipolec.

AmnaJti3 ocTaHHIX I0CTiKeHb i myOaikaniii. J{ocmimkeHHST OKpeMuX
aCMeKTiB KOHCTUTYLIIOHAJi3allil MUTaHb MOJIITUYHOI chepU 3aiHCHIO-
BaJIM TaKi HayKoBlli, 5K H. AracdonoBa, O. bopucnascbka, JI. ByThb-
Ko, B. Topoarenko, T. Ipuukesuy, A. Konogiii, A. Kpycsan, B. Cy-
xoHoc, B. Illanosan, FO. lllemmyyeHko Ta iHui. OgHak LijgicHe
JIOCTiIXKEHHSI 03HAaUEeHUX MUTaHb Ha ChOTO/IHI B HAY1li KOHCTUTYIIiHA-
HOTO TIpaBa BifICYTHE.

MeTo10 CTATTI € BUCBITJICHHS TPOOJEMHUX aCIEKTiB KOHCTUTY-
LioHaJi3al1lil MMTaHb NOMITUYHOI c(pepH y cydacHiit nepkaBHO-TIpa-
BOBIill pakTuUlli YKpaiHu.

Bukiaa ocHororo marepiaiay. Koncruryuist Ykpainu 1996 poky
cTaJla HOBOIO CTOPiHKOIO B iCTOPii BITYM3HSIHOTO IEeP>KaBOTBOPEHHS
i chopmyBasa MoaaablINi HAMPSIMOK PO3BUTKY YKPATHCHKOI IepxkKa-
Bu. [1poliec i miAroToBKY TpUBAB 11icTh pokiB — 3 1990 1o 1996 pik.
ITpu oMy Bchoro 0ys1o 3anmponoHoBaHo 15 npoekTiB KoHctutyii
VYkpainu — Big KoHcTuTyuiiitHOI KOMIcil, TTOJITUYHUX MapTiil, Hay-
KoBIiB. KOHCTUTYIIis 3aKpinuia mpaBoBi OCHOBU He3aJIeXKHOI YKpa-
1HU, 11 CyBepEHITET i TepUTOPiabHY LIJIICHICTh, CTBOPUJIA HEOOXiMHI
YMOBMU JJISI JisIIBHOCTI Iep>KaBHUX CTPYKTYP i BITHOCHUH MiXX HUMMU,
cTajia BaXXJIMBUM KPOKOM yTiepes y 3a0e3MedeHHi mpas JIIOINHU
i rpoMangssHMHA B YKpaiHi. Cam ¢pakT il NpuiiHITTS HajaB cTabimizy-
IOYM BIUIMB Ha CUTYallilo B KpaiHi.

Onnak, y BucHoBky BeHeniaHcbkoi KoMicii Big 11 6epe3Hs
1996 poky 1mono npoekty KoHcrutyii Ykpainu, miaroroBjieHoro
KoHcTutyiiliHo0 KOoMici€to, 0yiu He TiTIbKU Bil3HAY€Hi MparHeH-
Hs YKpaiHM CTaTu AeMOKPATUUYHOIO €BPOIIENCHKOIO IEPKABOIO,
1110 3axuIlla€ MpaBa JIOJUHU, a 1 HU3Ka MPOOJIEMHUX MOMEHTIB,
110, Ha IYMKY €KCIIePTiB, MaJll CUCTEMHUI, TOKTPUHAIbHUI Xa-
pakrep [1].

ITo-nepiiie, 3aKpinaeHn y iepiiomMy po3aiai IpUHLIAT MTOALTY
Jiep>kKaBHOI BJIaAy Ha TPU TiIKU HE TIOBHOIO MipOIO peali3yeThCst
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B iHIMX HopMax KoHctuTyii (3Biacu, 30kpema, 3’sIBJSIEThCS i He-
Bu3HaueHuit ctatyc KoncrutyuiitHoro Cyny Ykpainu, SKoMy npu-
CBSTYCHO OKPEMUIA PO3il).

TTo-npyre, He 30BCiM Baaio 3AiliCHEHO MPOTrOJIOLLIEHHS JIIOAUHI
BUIIOIO COLIAJILHOIO LIHHICTIO SIK TIPUHLIMITY OCHOB KOHCTUTYLIili-
HOTO J1a[ly, OCKiJIbKY TAKMM YMHOM CTBOPIOETHCS BPaKEHHS, 1110 iH-
JIUBIJ PO3MISIIAETHCS TUIBKM B KOHTEKCTi IMTeBHUX 3aBJaHb CYCHilb-
CTBa, TOAi IK MOBa IMTOBMHHA HTU TTPO «yHIKaJIbHICTh, HEMOPYIIHICTh
Ta He3PiBHSIHHICTb LIIHHOCTI JIIOAWHU Ta ii TiTHOCTI, 1110 IEpeBEPIILY-
IOTh ACPXKaBY».

ITo-TpeTte, neTaabHUl ONMKUC EKOHOMIUHUX, COLIIAJIbHUX Ta KO-
JIOTIYHMX TIpaB MOX€E CTBOPUTU TPYIHOLLI JJIS 1X 3aXUCTY B CY/Ii.

ITo-ueTBepTe, nesKi 0OMeXeHHS MpaB JIOAUHU B MpoekTi KoH-
CTUTYIIi1 3aHAATO CYMHiBHi 3 MOMISIAY MPOMOPLIAHOCTI Ta TOLLUTb-
HOCTi. 30KpeMa, € CyMHIiBM IIOA0 OOTPYHTOBAHOCTI BCTAHOBJICHHS
B IESIKMX BUITaKaX J0 IeCSITU 0OMeXKeHb Y peaslizallii OCHOBHUX ITpaB
rpoMansiH (Ik e, HampUKaa, Ma€ Miclle 10A0 CBOOOAU TyMKU
Ta CJIOBa).

Ilo-’gte, mporoHoBaHy 3MilllaHy opMy MPaBIiHHS, 1€ JeTi-
TUMOBAHMI Ha BUOOpaX MPE3UACHT CTaHEe BUCTYIIATH MPOTUOOPUOIO
napJlaMeHTy CTOPOHOIO B TUTAHHSX PO JOMiHYIOUMI BIUIMB Ha BU-
KOHAaBYY BJlaay Ta BU3HAYEHHSI BHYTPIIIIHbOI 1 30BHIIIHBOI MOJITUKA
B LIJTIOMY, Oyae CKJIagHo peatidyBati [1 ].

OTKe, y CBOIX BUCHOBKAxX BeHelriaHcbKa KoMicis, TifiCHO, TOBO-
PUTH IIPO Te, 110 MPOEKT 3arajJioM HeMOoTaHuii, MPOTe Taka XapaKTe-
PUCTUKA JAETHCS HEIO0 B KOHTEKCTI iCTOPii KOHCTUTYLIIHHOTO MPO-
1ecy B YKpaiHi Ta mOpiBHSIHO 3 nornepeaHiMu pegakuisimu KoHcTu-
TYLI.

Henoniku KOHCTUTYLIMHOTO TeKCTY 3HAMIIUIM CBili BUSIB y ITpaK-
TULII B3aEMOBITHOCHUH MiX rikamu Biaaau. CripaBXHbOIO MpooJie-
MOIO y 3aKOHOJITaBUOMY Mpolieci, miciast Ha0yTTs YyuHHOCTI KoHceTu-
tyuieto 1996 poky, crano nepionuuHe irHopyBaHHs [Ipe3uaeHToM
Ykpainu JI. Kyumoro Bumor 4. 4 cT. 94 OcHOBHOTO 3aKOHY IIOAO
000B’I3KOBOCTI IMiIMMCaHHS TJIaBOIO Iep>KaBU 3aKOHY, BETO Ha IKUI
oyJ0 nogoaaHo BepxoBHoto Pagoro. Ak xpecTomaTtiiiHMT BUTIag0K
BJIiITEpaTypPi OMUCYETHCS «OIyKaHHS» 3 TapJIaMEHTY 40 AIMiHicTpa-
wii [Npe3uaenTa i Ha3aa 3akoHy «I1po MiclieBi AepxKaBHi agMiHiCTpa-
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wii». [laBa gep>kaBu HEOOHOPA30BO 3aCTOCOBYBAB J0 1ILOTO 3aKOHY
npaso BeTo i ABiui BepxosHa Pana ue Beto nonana. Onnak JI. Kyuma
BiIMOBJISIBCSI TTIATIMCYBATH 11 aKT, III0pa3y MOBEPTal0UM HOro 10 3a-
KOHOJIaBYOI'0 OpraHy, BKa3ylouu Mpu LbOMY Ha Te, 110 «3yCUJIIS
roJ0BYIOUOTO Ha 3acimaHHsax BepxoBHoi Pagu Ykpainu cripsiMmoBaHi
He Ha 3a0e3reueHHs BCeOiuHOro 00roBopeHHs npono3uiliii [1pe-
3UIeHTa YKpaiHU Ta JOTpUMaHHs nepeadadyeHol KoHCTUTyliew
YKpaiHu npoliienypu, a Ha ToI0JaHHS BETO Oyab-sIKUM HUTsIX0M. [Tu-
TaHHS HETIPAaBOMipHO 0araTopa3oBO CTaBUJIOCS Ha TOJOCYBaHHS,
JIOITyCKaJIOCs TOJIOCYBAHHSI 3a BiICYTHIX HAPOAHUX JCITyTaTiB YKpa-
THM, Y TOMY YMCJIi TUX, SIKi TTepedyBain 3a MexKaMu YKpaiHu» [2 .

CmpaBri, Taka apryMeHTaIlis Bapta yBaru. [IpoTe, Ha Hamry
JIIYMKY, He3Baxkatouu Ha ctaryc rapanta Koncrutyuii, [1pe3uaeHT
HaBiTh y TAKUX BUITaJKaX 3000B’sI3aHUI MiAMUCATH 3aKOH, 1010
SIKOTO TIOJ0JIaHO BeTO, 00 Tinbku KoHcTutyuitnuii Cyn Mae rmpaso,
OLIIHUBIIHU BCi (paKTH MOPYILIEHHS] KOHCTUTYLIHOT TPOLIeTypY MPU-
MHSTTS 3aKOHY, BUBHATU OCTaHHIM TaKuM, 1110 He Bignosigmae KoH-
ctutyuii. [aBa aepxkaBu Mmic/sl MiAMMCaHHS 3aKOHY MOXKe 3BEpHY-
tca 1o Koncrurynitinoro Cyny Iy po3Tisay TaKOTo ITUTAaHHS.
(ITpu oMy 3BepTae Ha cebe yBary Te, 1110 B iHIINX cuTyarlisix [Tpe-
3UJEHTa HEe OCHTEXWIHN MOJAIOHI MOPYUIEHHS MOPSAKY TPUUHSATTS
3aKOHOJABYOIO aKkTa (30KpeMa, TOJIOCYBaHHS 3a BiICYTHIX JIEITyTaTiB,
siKe OyJI0 «100pOI0» MPAKTUKOIO TUX YaciB, i BiH OMepaTUBHO Mij-
MUCYBaB TaKi aKTH).

Tomy B X01i KOHCTUTYLiITHOTO pehopMyBaHHS OYJIO YXBaJIEHO
KapIWHaJIbHE PillleHHS 00POTUCS 3 IUMU SIBUIIIAMU iTHOPYBaHHS
KOHCTUTYUIMHUX MPUNUCIB LJISIXOM HaAiJIeHHS MpPaBOM MPO-
MyJibraiii 3aKoHy (3a cBoiM mianucoM) [oJoBy mapjiaMeHTy, SIKILO
IIpe3uaeHT BiAMOBUTBLCS MiANMCYBAaTU TaKKMi 3aKOH. K mokasza-
Jla TIpakKTHKa 3aCTOCYBaHHS HOBOi HOpMU, €(eKT Ayxke 4yacTo
BUXOIUB 3BOPOTHUM. B OMHUX cUTyaligx cHikep miAnucyBaB
3aKOH, y KU1 Ticasg BeTyBaHHS [Ipe3npeHTa moTparisiii HOBi
HopMU (TOOTO (paKTUUYHO HOBUI 3aKOH) [2], a B iHIIKX, Yepes
MNOJIITUYHI MipKyBaHHSI, B3aralli BiIMOBJISIBCSI BUKOHYBaTU MpU-
nucu Konctutyuii. Tak, 30kpemMa, ctanocs i3 3aKoHOM YKpaiHu
«ITpo TUMYaACOBi cnigvi KOMicii, cneliaJibHy TUMYaCOBY CIiA4y
KOMicilo Ta TUMYacoOBY cIlelliadbHy KoMicito BepxoBHoi Panu
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VYkpainu», mono sikoro Beto Ilpesunenra B. IOmeHka 6yjo mo-
nojaHo 16 6epesns 2006 p. OgHak miciasg BigmMoBu B. FOmenka
mignucaTty ek 3akoH, BUMOTY cT. 94 KoHCTUTY1Iii HE BUKOHAB
i ciikep napyjaMeHTy [3] .

[HIIMM HeOe3mepeyHNM MOMEHTOM € HOPMYBaHHS ITUTaHb 30-
BHILIHBOI TOJIITUKM YKpaiHU. ¥ IbOMY KOHTEKCTi XOTijiocs 0 3a3Ha-
YUTU HACTYITHE.

OnHUM i3 BaXKJIMBUX 3aBJaHb, sIKi Oy BUKOHAHI Mij yac mpu-
HATTA Jdexnapaliii mpo nep>KaBHUM CyBEPEHITET, CTaJl0 BU3HAYCHHS
3acajl BHYTPIIIHbOI Ta 30BHIIIHBOI MOiTUKU. OKpeMi 3 HUX J0Ci
BillirpatoTh MEBHY MOJIITUYHY POJIb MPU MPUUHSTTI BAXKJIUBUX AEP-
J)KaBHUX pillleHb. BogHouac, 3HaueHHs Jlekiapallii SK OCHOBHOTO
JIOKYMEHTa, 1110 BU3HAYAa€ OCHOBM 30BHIIIIHLO1 Ta BHYTPIillIHLOI 1O~
JiTUKM Micias yxBaneHHss OcHoBHOro 3akoHy 1996 p., € ckopilie
iICTOPUKO-MOMITUYHNM, HixXXK KOHCTUTYLiiHO-TpaBoBuM. CIipaBa
B TOMY, 1110 28 yepBHs 1996 p. OyJ10 BU3HAYEHO HOBMII KOHCTUTYLIiM-
HUI yCTpiii 3i CBOIMM OCHOBaMM Ta iHCTUTYTaMu. Lle 4iTko BUIIMBa€E
i3 mpupoau npuitHaToi KoHctutyuii (muB. PimenHs KoHcTuTyiii-
Horo Cyny Vkpainu Big 11 mumasa 1997 p. Ne 3-3m Ta Bif S 5KOBTHSI
2005 p. Ne 6-pr1/2005).

Ilonii HaBKoJIO yxBasieHHsT napiaameHToM | umnHsa 2010 p. 3a-
KoHy «I1po 3acagu BHYyTpPilIHBOI Ta 30BHIIIIHBOI MOJITUKW», 4 TAKOX
aXi0TaXx 1110J10 Ba>KJIMBOCTI LIbOTO JOKYMEHTA JUISl AeP>XKaBHOTO PO3-
BUTKY, IKAI1 MaB MicCII¢ Y TIOJITUKYMi Ta B 3ac00aX MacoBOi iHGpop-
Mallii TOro yacy, 3MyCHJIM 11ie pa3 yBaKHO IpoaHallizyBatu KoHcTu-
TYLil0, K TOJJOBHUI MPOTrpaMHUIN JOKYMEHT y cdepi 30BHILIHbOT
Ta BHYTPIIIIHBOI MOJIITUKH.

Hacammnepen akiieHTyBajgacs yBara Ha TOMy, 1110, HE Maloyu Ta-
KOT'O aKTy, HE MOXJIMBO OYyJI0 TapaHTyBaTH ITOCIiTOBHICTh ACPXKaB-
HOTO PO3BUTKY Uepe3 iCHyBaHHSI TTOTEHLiHOT 3arpo3u 3MiHIOBaTH
30BHIllIHII Ta BHYTPIllIHI KypCU MicJIsl KOXHUX 4YeproBUX BUOOPIB.
KpiM Toro, yxBajieHHS 1IbOTO 3aKOHY ITOCTaBUJIO KPAMKy y CyIep-
eylli IoA0 iAe00Tii MoAAIbIIOro PO3BUTKY AepKaBu. OqHaK, Ha-
CKiJIbKUY 11e BiAIOBiga€ AiliCHOCTI, MOXHa 3pO3yMITH JIUIIE YiTKO
BU3HAUMBIIIU POJIb APJaMEHTY Y MeXaHi3Mi 30BHillIHbO1 Ta BHYTPillI-
HBOI TTOITUKYU (OCOOJIMBO Y CMiBBiMHOIIEHHI 3 (PYHKITIOHATEHUM
MPU3HAYEHHSIM iHIIMX BUIIUX BJaIHUX YCTAHOB), a TAKOX BPaXOBY-
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1ouu 3HaueHHs1 KoHCTUTYI1Ii1, SK 6a30BOTO JJIs1 TAKUX i1€0JOrYHUX
MOMEHTIB JOKYMEHTa.

[Touatu, MaOyTh, Tpeba 3 APYroro MUTaHHS. Y IIbOMY KOHTEKCTi
cJIim moroauTUc 3i crieliajictaMu [0J10BHOro HayKOBO-€KCIEePTHO-
ro ymnpaniiiHHS Anapaty BepxoBHoi Pagu, siki y cCBOEMY BUCHOBKY
Ha MPOEKT 3a3HAaY€HOTr0 3aKOHY BKa3ajlu, 1110 «€NMHUM HOPMaTHUBHO-
IIPAaBOBUM aKTOM, SIKUI Ma€ YHiBepCaIbHMUI XapaKTep i BCEOXOILTIO-
IOUMil MpeaMeT MPaBOBOIO PEryJIIOBaHHS, a TOMY BUCTYIIA€ SIPOM
CUCTEeMU 3aKOHOJaBCTBa (i cuctemu npasa), € KoHcTuTyiisa Ykpa-
THU», a TOMY, «OUYE€BUIHO, KOJICH iHIINIA 3aKOH 3a CBOEIO TPUPOIOIO
He MOXe BiflirpaBaTi pojib CUCTEMOTBOPYOTO siApa 15l 3aKOHOIaB-
ctBa (i cucremu mpasa) 3arajgom» [4]. CrpaBni, K iHaKIIIe MOXHa
oxapaKTepU3yBaTU MepeBakHy OiIbIIICTb MosioxkeHb Posminy I Ta 11,
a TaKOX OKpeMi MOJOXKEHHS iHIINUX CTPYKTYpHUX yacTuH KoHcTu-
TyIIii, IK HE «OCHOBM BHYTPIIITHBOI Ta 30BHIIITHBOI OITUKM»? MOXK-
Ha MOCTaBUTU MUTAHHS I iHaAKIIE: SIKIIO MOJOXEHHS, 3aKpirieHi
y IPUMHSITOMY 3aKOHi, € OCHOBaMU JIep>KaBHOI MOJIITUKHU, TO SIK TOJ1
MOXKHa OXapaKTepu3yBaTH, HaPUKJIIad, MojoxXeHHs cT. 18 KoHctu-
TYLil PO T€, 110 «30BHIIIHBOMOJITUYHA AiSTIbHICTh YKPATHU CIIPSI-
MoOBaHa Ha 3a0e3re4yeHHs ii HallioHaJbHUX iHTepeciB Ta Oe3rneKku
LIJISIXOM MiATPUMKYA MUPHOI Ta B3aEMOBUTIIHOI CITiBITpalli 3 UJeHa-
MU MIXKHApOJHOI CHiJIbHOTU Ha OCHOBI 3araJibHOBU3HAHUX IPUHIIU-
MMiB Ta HOPM MiXXHapoaHoro TnpaBa»? Ha Haul nomisia, mocrasieHi
MMUTaHHS € PUTOPUIYHUMHU, OJHAK TIPUINHHU ITOSIBA 3a3HAYCHOTO
3aKOHY MOXHa 3’sICyBaTH, MpoaHali3yBaBIIY Mepllle i3 3a3HaYeHUX
ITUTaHb.

[lincTaBoo mjist BHECEHHS 10 TOPSIKY ACHHOTO IMapJIaMeHTy
MPOEKTY BKAa3aHOI'O aKTa CTajo, Mo-Mepuie, MOJOXEeHHs 1. 5 4.1
ct. 85 KoHcTutyuii Ykpainu, 3rigHo 3 skuM BepxosHa Pana BuzHa-
Yyae 3acaay BHYTPIlIHbBOI Ta 30BHILLIHBOI MOJIITUKHY, a TAKOXK MTPaBO-
Ba no3uuist Koncruryuiitnoro Cyny Ykpainu npo te, 1o BepxoBHa
Paga Ykpainu BUKJIIOYHO 3aKOHAMU BU3HA4ya€ Taki 3acagu (ab3. 3
n. 3.1 MmotuByBaysibHOI yacTuHU PimenHs Bin 15 ciunga 2009 p.).
Ne 2-p11/2009). Pazom 3 TM, HACKIJTbKH ITPaBOMipHOIO OyJ1a ToIioHa
MOCTaHOBKA MUTAHHS MTPYU KOHCTPYIOBaHHI KOHCTUTYLIiI{HOTO CcTa-
TyCy OpraHy 3aKOHOIABUOi Bragu? 3 ypaXyBaHHSIM YCiX OOCTaBMH,
SIKi MaJii Miclie mig yac mpuitHITTsI OCHOBHOTO 3aKOHY, CKJIadA€Th-
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CsI BpaXKeHHS, 1110 JIeMyTaTu He Majiyi OaXkKaHHSI TIOBHICTIO BTpayaTu
KOHTPOJIb HaJ TMTOTOYHOIO AisibHicTI0 KabineTy MiHIiCTpiB, a TOMY
i1 3apikcyBanm y 85 cTarTi HOpMY, IKY MOXXHA TpaKTyBaTH TaK PO3-
LIXPIOBAJIBHO.

OpHak, HACKJIbKY MIPaBOMIpHUM i JIOTIYHUM OyB JaHUI KPOK,
3 ypaxyBaHHSIM Xo4ya 0 Tiei 00CTaBUHU, 1110, KPiM BU3HAUCHHSI 3acaj
BHYTPIIIIHBOI Ta 30BHIIIHBOI MOJITUKHU, BepxoBHa Pana mpu popmy-
BaHHI Ypsay moBUMHHA 3aTBepxKyBaTh [Tporpamy IistibHOCTI LIOTO
VYpsany (.11 4.1 ct. 85 KoHcTutyiii). binblre Toro, ik BUNIJIUBaE
i33MicTy 4. 5 cT. 114 OcHoBHoro 3akony IIpem’ep-miHicTp Ykpainu
crpsiMoBye poboty Kabinety MiHicTpiB Ha BUkKoHaHHs came [Tpo-
rpamu aisibHOCTi KaGineTy MiHicTpiB YKpaiHu, cxBajieHoi Bepxo-
BHo10 Panoio Ykpainu. [1porpama Ypsioy He € miiaHOM KOHKPETHUX
KPOKiB, & MiCTUTb CXOXi OCHOBHi MOMEHTHU (MOXKJUBO, y OiJIbIII
JeTaTbHOMY BUTJISAMI), K i 3a3HaUCHUI 3aKOH.

Kpim Toro, 3rigHo 3 unHHoio Koncruryuiero (1.3 ct. 106), Ipe-
3UACHT YKpaiHu 3[iliCHIOE KePiBHUIITBO 30BHILIHbO-TIOJiITUYHOIO
JisUTBHICTIO AepXKaBu. | 11e € LIiJIKOM 00rpyHTOBaHOK HOPMOIO 3 OTJISI -
Jly Ha MicClle TJIaBU IepXKaBU y BIaIHIl cucTeMi. Y HalomMy po3yMiH-
Hi [1pe3uaeHT K cy0’€eKT, JeriTMMOBaHUIT HApOJAOM, MA€ BCi i/~
CTaBU JIiSITU SIK MOJIITUK, 0OMPatOUX BiMOBiIHI BEKTOPY 30BHILIHBOL
NOJITUKU. SK TyT He mpuragaTu npaBoBy no3ulito KoHcTuTyiii-
Horo Cyny PymyHii (kpaiHu 3 Takoro camolo 3MilllaHo (hOopMOIo
TPaBIiHHS): «...KOHCTUTYLIITHI TIpeporaTtuBy [Ipe3mmeHTa, HagaHi
oMy BHaCJTiJOK JeMOKpPATUYHOI JIETiTUMALlil 32 pe3yJIbraTaMu Mpsi-
MMX BUOOPIB, MOTPeOYIOTh aKTUBHOI poJti [Ipe3uaenTa, iloro npu-
CYTHICTb y MOJIITUMHOMY KUTTi HE MOXKe OyTH 0OMEXXKEeHO ITPOCTOIO,
CHUMBOJIIYHOIO Ta IITYYHOIO [isTbHICTIO» (KOHCY/IBTaTUBHUI BUCHO-
BoK Bix 18 xBiTHsI 2007 p. Ne 1/2007).

Binblie Toro, y muTaHHSX 30BHIIIHBOI MOJITUKY MO3ULIi1 IIaBU
nepxaBu € foMiHyrounmu. [Ipo e vitko 3asgBuB KoHcTUTYLiIHANI
Cyn Ykpainu y cripaBi 11010 KOHCTUTYLIHOCTI YKazy [1pe3unenra
Ykpainu «I1po neski nuTaHHsI KepiBHUIITBA 30BHIIIIHBOTIOIITUYHOIO
NisIbHICTIO nepxKaBu»: «BepxoBHa Paga Ykpainu, [Ipe3uneHt Ykpa-
iHu Ta KabineT MiHicTpiB YKpaiHu HalijeHi OKPeMUMU KOHCTUTY-
HiHHUMU TTOBHOBaXXEHHSIMMU Y cepi 30BHILIHBbOMOJITUYHOI Jislib-
HocCTi, ane nuie [1pe3naeHT YkpaiHu sIK rooBa aep:KaBu HaliJIeHUIA
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MOBHOBaXXEHHSIMU 3[iiICHIOBATU KEPiBHULTBO L€ AiSTBHICTIO. ..
Lle o3Hauae, 1110 T1aBa Aep>KaBU HE JIULIE 3AiACHIOE 3araJbHUI Ha-
MNPsSIMOK 30BHILIHBOIIOJITUYHOTO KYpCY Aep>KaBu, 3TiAHO 3 BU3HA-
yeHuMM BepxoBHoto Panoto YkpaiHu ocHOBaMU 30BHIIITHbOI MOJTi-
TUKU YKpaiHU, a 1 3aCTOCOBYE BiAIIOBIAHI 3aCO0M BILJIUBY Ha [IislJIb-
HiCTh CY0’€KTiB 30BHIIIHBOMOJITUYHOI IisIIBHOCTI 3 METOIO
3a0€e3MevyeHHs HalliOHAJIbHUX iHTepeciB Ta 6e3neku YkpaiHu» (Pi-
meHHs Bix 15.02.2009 p. Ne 2-pmi/2009) [5 ]. ITpu ubomy Cyn He po3-
mudpyBaB GOpMyTy «BU3HAYAE OCHOBU 30BHILIHBOI MOJITUKN»
moa0 BepxosHoi Pagu, MabyTh TOMy, 1110 TaKa KOMITETEHLLis ITapJia-
MEHTY He OyJia TPeAMETOM CyI0BOTO PO3IJISY.

IIpoTe HaBpsa MOXKHA IIPOCTO 3aMOBUYBATH 1I¢ TTMTAHHS, POOJISI-
YU MPsIMi TTIOCUJIAaHHS KOHCTUTYLIiIMHMI TeKCcT. Ha Hainy ramnooky
JIYMKY, iCHyBaHHSI TaKO1 MOJIEJIi BUBHAUEHHSI TTOJIITUYHOTO KypCY € a
priori mocuTh KOHMJIIKTOreHHOI0 cuTtyauicio. CrpaBa B TOMY, 110 ABa
JIETITUMOBAaHI HAPOIOM IIEHTPH BJIaA MOTEHIIIITHO MOXYTh KOHKY-
pyBaTu y BIUIMBI Ha ypsIIOBY AisUIbHICTB. be3rnepeuHo, 1110 y raBu
JIiep>KaBU TaKUX BakeJIiB BIUIMBY Habarato Oinbiie. BogHouac nmap-
JIAMEHT 3a JOTTOMOTOIO TAKOTO iHCTPYMEHTY, SIK 3aKOHOAaBYE BU3HA-
YeHH$ 3acajl BHYTPIllIHbO1 Ta 30BHIIIHBOI TOJIITUKU, MOXKE 3HAYHO
KOPUTYBATH HisUTbHICTh BUKOHABUMX CTPYKTYp. ToMy Taka IeBHa
NMXOTOMIYHICTh Ma€ OyTU Hajajli BUpillleHa HAa KOPUCTh OJHOI'O
cy0’exTa. Y Oyab-sIKOMY pa3i Ma€ OyTU CTBOPEHMIA TAKMI MEeXaHi3M,
Jie iCHyBaB OW €AMHUIi i TPU LIbOMY BilMOBiTAJILHUI LEHTP MPU-
WHATTS pilieHb. OU4eBUIHO, 110 3a iCHYIOUMX IOJIITUKO-TIPAaBOBUX
YMOB Ta 3 ypaxyBaHHSM IIPAKTUKU AeP>KaBOTBOPEHHS TaKUM IICH-
TpoMm Mae 0ytu [Ipe3uaeHT YKpaiHu.

ITpu 11bOMy MU aOCOTIOTHO HE 3arepevdyeMO HEOOXiTHOCTI CHiBIT-
palli Mix mapjlaMeHTOM, IJ1aBolo AepxkaBu Ta Kadbinetom MiHicTpiB
3 yCiX HANPSIMKiB AeprKaBHOI MOJITUKU, 30KpeMa i1 y cpepi 30BHilLI-
HBOI NOJIITUKU. PazoM 3 TUM, Taki ¢hopMU B3aEMO/Iii TOBUHHI CITU-
paTucs Ha MOJITUYHUI Iiajior, IKU € iIMAaHEHTHUM eJIeMEHTOM
JIEMOKPATUIHOTO YIIPaBJIiHHSI.

JlopeyHo 3rajgatu i Te, 10 KJACUYHUM 3aCO00M y3rOaKE€HHS
no3utiiit [Ipe3uneHTa Ta mapjaaMeHTy 3 MUTaHb 30BHILIHBOI MOJITH-
KM € 000B’I3KOBICTh cTazil patudikaiii BepxoBHoto Pamoro mix-
HapOJHMX TOTOBOPIB, MignucaHux [pe3uaeHTOM UM 3a OTO 10pY-
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YEHHSIM TUM YU iHIIUM MiHicTpoM. CaMe Ha LIbOMY eTalli po30ix-
HOCTI, 1110 BAHUKJIW 3 MUTaHb 30BHIIIIHbOI MOJITUKN, MOXYTb OyTU
OCTaTOYHO BUPIIIICHI CAMUM ITapJIaMEHTOM (30Kpema, IIIISIXOM yXBa-
JIEHHS$I 3aKOHY PO paTuikallito i3 3aCTepeXXeHHSIMMU).

Ha nomatoxk, miJIKoM IIpUPOTHUM € TIOTOIKEHHSI YPSIIOM CBOTO
0auyeHHsI BUPilIEeHHS MATaHb BHYTPIllTHbOI Ta 30BHIIIIHBOT MOJITUKU
nin yac 3aTBepmxeHHs [Iporpamu nisutbHOCTI KabineTy MiHicTpiB.

oo 3acan MOJIITUKY, TO BOHU JaBHO BU3HaYeHi B KOHCTUTY-
1ii YKkpaiHu, a ix 3MiCTOBHE HaITOBHEHHSI 3/1iliCHIOETHCS 32 Pe3YJib-
TaTaMU YeProBUX MPe3UISHTChKUX i TapJaMEHTChKUX BUOOPIB, KOIU
YKpaiHChbKWI1 HapoJ Hadijsie MaHAATOM JOBIpU BiAMOBiAHI BiAagHi
iHcTHUTYTH. POpMaTi3alis IbOro HAaITOBHEHHS BilOYyBa€THCS Ha PiB-
Hi [Tporpamu mistmibHOCTI Ypsmy.

Jo noaiGHUX MipKyBaHb MOXHA JOJATU 3aKOPIOHHY MPAKTUKY
BU3HAYEHHS Ha KOHCTUTYLITHOMY piBHi (DYHKIIIOHATBLHOTO ITPHU3HA-
YEHHSsI BUIIIMX OPTaHiB BJaJu, 0COOIMBO B KpaiHax, 1110 3alIpOBaIM-
JIN HaTIiBIPEe3UIESHTCHKY (hOpMY TIpaBIIiHHS.

Tak BinmoBigHo § 93 KoncTutyiii @iHIsHIIT 30BHILTHS TTOJITH -
Ka 3[iCHIOEThC i KepiBHULITBOM [Ipe3uaeHTta Pecry6tiku Criiib-
Ho 3 [lepxkaBHoto panoto. OqHak EnyckyHTa patudikye Ta AeHOHCY€e
MiKHApOAHI YyrOAW Ta YXBAJIOE PillleHHS MPO HaOYyTTsS YMHHOCTI
MiXKHApOJHWMU YIroJlaMy B YaCTUHI, BCTaHOBJEeHi KoHcTUTy1Ii€TO.
PimieHHs 3 nutanb Mupy Ta BifiHu [Ipe3uneHT yxBatoe 3a 3roJo1o
Enyckyntu [6]. Binbin mmpoko chopMyibOBaHi TOBHOBAXEHHS
IIpesunenrta JIutu: «[Ipe3auaeHT... BUpilllye HaliBakKIMBillli TATaH-
HSI 30BHILIHBOI MOJITUKHU 1 pa3oM i3 YpsnoM 31iliCHIOE 30BHILIHIO
noJituky» (1.1 4.1 ct. 84 KoHncturyiiii) [7 .

IToBepTarouurch 10 MUTaHHS PO MPABOBY MPUPOAY 3aKOHY PO
3acafy BHYTPIIIHbBOI Ta 30BHILIHBOI MOJIITUKY HE MOXHA HE Bi3Ha-
YUTHU f Te, 110 BiH MaTUMe MeBHE 0OMeXyBajlbHE 3HAUCHHS IS
caMoro napjaMeHTy. Alke B Halllili CUCTeMi MpaBa BiCyTHI Tak
3BaHi KOHCTUTYLiiTHi 3aKOHU, i TOMY BiH 3MOe OyTU OyIb-KOi MUTI
3MiHeHuU# camoto BepxoBHoto Panoro.

1le pa3 HaroJocMMO Ha HEOOXiTHOCTI BUBHAUEHHSI OiJIbII YiTKHUX
MiIXOMiB O PO3YMiHHS 3HAU€HHSI KOHCTUTYLIIHHUX MPUHLIMITIB y BU-
pillleHHi MOJiITUYHUX MUTaHb. B3arasi Taki po3ayMHM MiAILITOBXYIOTh
0 aHaTi3y I1e Oi/bI 3HAYMMOI 111 KOHCTUTYIIiliHO-TTPaBOBOTO
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PO3BUTKY MPOOJIEMU — TMOJIITUKA SIK 00’ €KT KOHCTUTYLIITHOTO pery-
JIIOBaHHS. 3BMYAIHO, 110 B MEXKaX CTATTi CKJIAIHO HABITh ITPOIEMOH-
CTpyBaTU OaraToacreKTHiCTh TAKOI ITpO0IeMaTUKU, He KaXKy4dH BxKe
Mnpo crocodu ii BupimeHHs. BonHovac 3amuciioBaTucs Haa LIUMU
IMUTAaHHSIMU CJTif YK€ ChOTO/IHI 3 OTJISIAY Ha ITPOTOJIOIICHHI TIIaBOIO
JiepKaBU Kypc Ha MOJIEPHi3allilo KOHCTUTYLIIHHOTO JIamy.

Crtin 3a3HaYUTH, 10 JUIST KpaiHu, sika odupae Juist cebe MIsx
JeMOKpaTHr3allii, 3aBXKIU iCHY€E TTpobJieMa rapaHTyBaHHsI OCHOBHUX
LIIHHOCTEM, siKi Oy/u B34Ti K opieHTUp. Hepinko Take 3aHenmoOKo-
€HHSI Ma€ HACJIAKOM PO3LIMPEHHS TpaauliitHoro npeamera KoH-
CTUTYLIi1 32 paXyHOK BKJIIOUEHHS [0 11 TEKCTY MPUHLIMITIB MOJITUKHI
y TIeBHUX cpepax CYCIUTHHOTO XHUTTS. SIK MpUKIIaa MOXEMO HaBeC-
1 cT. 80 KoHnctutyuii I[TopTyraiii, ssKol0 BCTaHOBIIOBAJMUCS TaKi
MPUHLMITU COLiaJIbHO-EKOHOMIYHOI MOJITUKU AEPXKABU: «...ITiAMO-
PsIIKYBaHHSI €KOHOMIUYHOI BaAy IeMOKPATUYHOI MOJIITUYHOI BIaAu;
CITiBiCHYBaHHS IePKaBHOTO CEKTOPY, IIPUBATHOTO CEKTOPY Ta KOO-
IepaTUBHOTO Ta IPOMAJICBKOT'0 CEKTOPY, 3aCHOBAHMX Ha BilITOBITHIX
¢opmax BJIACHOCTI Ha 3acO0OM BUPOOHMIITBA; CBOOOAA TiANPUEM-
HUIIBKOI OpraHi3allii Ta iHilliaTUBX Yy paMKaX 3MilllaHOT EKOHOMiKM;
y3arajJbHEHHs 3ac00iB BUPOOHUIITBA Ta 3eMeJb a TAKOX MTPUPOTHUX
pecypciB BillTOBITHO 10 CYCIJIBHUX iIHTEPECiB; NeMOKpAaTUYHE TI1a-
HyBaHHS COIIiaTbHO-EKOHOMIYHOTO PO3BUTKY; 3aXUCT KOOIIEPaTUB-
HO1 Ta CYCITiJIbHOI BAACHOCTi Ha 3aCOOM BUPOOHULITBA; y4acTh Opra-
Hi3aliil, SKi IpeacTaBAIOTh TPYISIINX, Ta OpraHizaliid, ki npea-
CTaBJISIIOTh €KOHOMIYHO aKTMBHUX 0Ci0, Y BU3HAUYE€HHi OCHOBHUX
ColLliaJIbHO-eKOHOMIYHMX 3aX0/1iB» [§].

3po3ymiio, 1110 BUAIJIEHHS Ha KOHCTUTYLIIHHOMY piBHi MMOTIOHMX
3acaj 103BOJISIE Pa3 i Ha3aBXXAW BUSHAYMTU KYPC PO3BUTKY JAEpPKaB-
HocTi. Pazom 3 TuM, 11100 momaiablinii KOHCTUTYLIMHUI PO3BUTOK
BiJMOBiIaB yMOBaM IeMOKPATUUYHOTO YIPaBIiHHS, M MOBUHHI MaTH
YiTKO BU3HAUYCHY JOKTPUHY «IOJITUIHOTO MMUTAaHHS», IIPU [IbOMY
CIIPUIHSTY OPraHOM KOHCTUTYILIiMTHOI IopuCcIuKILii. [HaKiie MmaTumMe
Miclle cuTyallisl, KOJAW TaKMil HEeMOJITUYHUI BIagHUI Cy0’€KT,
gk Koncruryuiithuii Cyn, ¢popMyiroBaTUMe BiIacHi OCHOBY TOJTITH -
K1, BKa3yloun Ypsioy Ta IapJaaMeHTy Ha MpaBUIbHICTh BUSHAYEHOL
HuM (CymoMm) anbTepHATUBU. SIK TIPUKIIaA HaBeAEMO IIPAaBOBY I0-
sunio KoncruryuiitHoro Cyny YkpaiHu y cipaBi po IiaTHi Me-
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JWYHI TOCIYTHU: «...BUXif i3 KpUTUYHOI CUTYaIllil, 1110 CKJauacs 3 010-
JDKETHUM (iHaHCYBaHHSIM OXOPOHM 3[0POB’sl, HE Y BIIPOBAXKEHHI
MPAKTUIHO HEOOMEKEHOTO MTePeTiKy IUTATHIUX MEANIHUX TOCITYT, a Y
3MiHi... KOHIENTYaJIbHUX ITiIX0/iB A0 BUPILIEHHS ITPOo0JIeM, TTOB s~
3aHUX i3 3a0e3MeUeHHSIM KOHCTUTYLIIITHOTO MpaBa Ha MEAUYHY J0-
TMOMOTY, — PO3pO01Li, 3aTBEPIKEHHI Ta BIIPOBAKEHHI BiIMOBIIHUX
3araJIbHOJIEPKaBHUX IIPOTrpaM, Y SIKMX OyJI0 O 4iTKO BU3HAYCHO Ta-
paHTOBaHUU AeP>KaBoo (Y TOMY YMCIIi e p>KaBHUM (DiHAHCYBaHHSIM)
00csr 6e30MIaTHOT MEAMYHOI JOMTOMOI'M BCiM rpoMaJsiHaM Y JIep-
>KaBHUX Ta KOMYHAJIBHMX 3aKJIaaX OXOPOHU 3M0POB’sT, BIIPOBAIKEH-
Hi MeIWYHOI momoMoru Ta iHme» (Pimenns Bim 25.11.1998 p.
Ne 15-pm/98) [9 ].

BucnoBku. KoHCTUTYIIis TOBUHHA OOMEXYBaTH MOJITUKY, TaM
JIe € 3arpo3a HACTYITy Ha ITpaBa i CBOOOIY JTIOAWHU, ajie TaM, JIe AEThb-
Cs PO HAWBAXJIMBIlIi MUTAHHS 30BHIIIHBOI TA BHYTPILLIHBOT TOJTi-
TUKMU, TIpeporaTuBa Ma€ OYTU BifgaHa CyBepeHY, TOOTO Hapo/1 IIOBU-
HEH MaTH MPaBo B pe3yJIbTaTi YeproBUX BUOOPIB 3MiHIOBATU BEKTO-
pU Ta 3MICT MOJIITUKU AePXKaBU.
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Problematic Aspects of Constitutionalization of Political Domain Issues
in the State Legal Practice of Ukraine

Abstract. The article is dedicated to the complex issues surrounding the

constitutionalization (regulation at the level of the Constitution and constitutional
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laws) of specific questions in the political sphere, such as the organization
of internal parliamentary activities and the establishment of principles governing
both domestic and foreign policy, as they have manifested in Ukraine’s state-legal
practice. It is illuminated that one of the challenges facing nascent democracies
like Ukraine is the task of orchestrating a harmonious interaction among its
highest governing institutions (and within them, particularly in the case of collegial
bodies of governance) that would either obviate conflict or at least minimize severe
confrontation. A propensity for incessant experimentation, not only with electoral
systems but also with forms of governance (Ukraine has tested presidential, super-
presidential during the period of the Constitutional Agreement, presidential-
parliamentary, and parliamentary-presidential systems), exerts a significant
impact on the national situation.

For a nation embarking on the path of democratization, there always exists
the quandary of guaranteeing core values taken as a guiding compass. Often, this
concern leads to an expansion of the traditional scope of the Constitution
by incorporating principles governing specific areas of societal life. Clearly, the
constitutional enshrinement of such principles provides an enduring framework
Jorthe trajectory of state development. Concurrently, for the future constitutional
evolution to align with the conditions of democratic governance, a clearly defined
«political question» doctrine must be accepted by the constitutional jurisdictional
authority.

The paper argues for the imperative of collaboration among the Parliament,
the Head of State, and the Cabinet of Ministers across all facets of state policy,
including in the realm of foreign policy. At the same time, such forms of interaction
must be founded on political dialogue, an inherent element of democratic
governance. The Constitution should constrain policy in instances where there
is a threat to individual rights and freedoms; however, in matters pertaining to the
most critical issues of both domestic and foreign policy, prerogative should
be granted to the sovereign, meaning the populace should have the right to alter
the vectors and substance of state policy through periodic elections.

Keywords: Constitutionalization, Constitutional Status of Parliamentary
Majority, Subject Matter of the Constitution, Foundations of Domestic and
Foreign Policy.
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BpsinyBaHHs HAIIpH Ykpainu
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AEMOTPA®IYHA KPU3A AK BUKJINK
YKPAIHCbKIW JEPXABHOCTI

Anomauis. be3neka 3a3zeuuaii 66axcacmucs GyHOAMEHMAALHOIW YIHHICMIO,
momy ii 3abe3neueHHs € npiopumemom K 045 depicasu, Max i 045 2POMAOSH.
O0num i3 yuHHUKIB, AKI Dedani Oinbule 6nauearOms Ha be3nexy, € demozpagiu-
HI 3MiHU, 9Ki 6i00yearombcs 6 cyuacrHomy ceimi. Hixoau paniwe demoepachis
He Mana maxoeo eHimy Ha be3nexy 0epicasu, wjo niomeepor’cyemvcs UOLNEHHAM
Y Haykosiil meopii cghepu demoepagiurnoi be3nexu depaucasu. Y cmammi 3pobae-
HO cnpo0y eu3HaUUMU NOHAMMSA HAUIOHAAbHOT Oe3neku ma demoepagiunol
besnexu depiicagu ma GU3HAUUMU CNIGEIOHOUICHHS UUX 080X NOHAMb, a4 MAKOIC
8ionogicmu Ha 3anumanis, 4u € demozpagiyna 6e3neka sk HOBUL HANPIMOK
docaidxcerb NOCMIUHUM MPeHOOM. abo0 MUM4Aco8a HeoOXiOHicMb.

Y ecmammi ananizyromocs nioxoou 0o eusHauerus demoepagiunoi noaimu-
KU, 0XApaKmepuzoeano 3acobu, AKi 3acmoco8yromscs 0epicasamu 01 eupi-
wenHs demoepagiunux npobaem. Jlacmucs euzHavenHs demoepagiunoi noaimu-
KU Ma 8U3HA4AEMbCs PoNb 0eMOePaAPiuHUX NPOUECi6 015 8CbO0 NOAIMUUHO20
npouecy 6 cyuacHux €eponeiicokux depicasax. Takoxc cmamms po3kpugac
NPUMUHU BUHUKHEHHS MA 3a20CMPEHHs 0eMoepapiMHOi Kpusu 6 céimi i, 30Kkpema,
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6 €sponi. Tema nadzeuuaiino wupoka, bacamoacneKkmua, HOCUMb MINCOUCHU-
naiHapHull xapakmep, a momy Cmamms auuie OKpecaroe npooaemy.

Karouogi caosa: depiucasnicms, demoepagiuna 6e3nexka, demoepapiuna
Kpusa, demoepaghiuna noaimuka, miepayis, 6UKAUKU

ITocTtanoBka mpoOsemMu. OCTaHHI ABa ACCITWIITTS IIPUHECIN
BEJIMYE3Hi 3MiHU B PO3yMiHHS AepxKaBHOi 6e3neku. KoHlienTyaib-
HUI 00CST BU3HAUCHHS 0€3IMEeKN CUCTEMAaTUYHO PO3IINPIOBABCS
3a paXyHOK HOBUX cdep (pyHKIIOHYBaHHS Ta 3a3HaBaB MOJATbIINX
TpaHcdhopMmalliil pa3om 3i 3poCcTalounM MPOTPECOM LUBiTi3alIii.
SBuIla Ta mpoiecH, sKi Joci Oyau MPpUPOIHUMHU Ta HERTpaTbHUMU
I71s1 6e3IMeKu AepxKaBu, Terep CTBOPIOIOTh BUKJIUMKHU, SKi 0e3 1ije-
COpPSIMOBAHMX il 3 00Ky JepxKaBU MOXYTh CTaTU 3arPO3010 1i iCHY-
BaHHIO. [lepkaBa, SIK eJIeMeHT IMHAMiYHOTO CePEeIOBUIIIA, TTOB’ I3aHa
CKJIaJHUMHU B3a€EMOBITHOCMHAMH 3 OaraTbMa Iep>KaBHUMU Ta He-
JIep>KaBHUMU cy0’eKTaMM. 3apa3 HEMa€e XKOJHO1 KpaiHu, sika OyJia
0 MOBHICTIO CAMOJIOCTATHBOIO 1 MOTJIa 6 OYTH MTOBHICTIO 3aKPUTOIO
IJIS1 BITHOCHUH 3 OTOYEHHSIM.

TTicis 3akiHUEHHSI «XOJIOAHOI BiliHU» Oe3reKka Oiiblle He 0TO-
TOXHIOBaJIACsI BUKJIIOUHO 3 CYTO BifiCBKOBUMU acTieKTamMu. besmneka
JepXaBU CKJIATa€eThCs 3 0araTbox CKJIad0BUX, KOXHA 3 SKUX HEO0O0-
XifHa I 11 37aromkeHoro yHKIioHyBaHHs. Taka mmpoka Tema-
TUKa Oe3IeKu Mpu3Besia 10 BUAIIEHHS 0araTboX TUIIIB i3 HayK Mo
0e3rneKy — y KOXKHOMY 3 HUX 0e3IeKa aHalIi3yeTbC 3 TOUYKHU 30Dy
pizHux (pakTopiB. Tomy Oe3reKy MOKHA pO3AIIUTA Ha eKOHOMIUHY,
MOJIITUYHY, COLlialIbHY, iH(bopMalliiiHy, COLliaJIbHY, KYJIBTYPHY, 1€MO-
rpacdigHy Ta 6araTo iHIIMX. 3aKPUTOTO IIEPEITiKy CEKTOPiB (BUMIpiB),
SIKi BXOJSATH A0 CKJIaAy HayKH TTpaBa HalliOHAJbHOI O0e3IeKu1, HeMaE.
Po3BUTOK TeXHiKU i TEXHOJIOTI, mporpecyroua rodanizaiis, 3MiHa
MOJIEJTi KUTTSI, BUCHAXKEHHS ITPUPOTHUX PECypCiB, Mirpailii, a Takox
rnocujieHHs (pparMeHTallii HaceJeHHs Ha OiJHi i 6araTi perioHu cBi-
Ty Ta iHII TpobjaeMu, XapakTepHi mist XXI cTomiTTs, pU3BOAsAThH
JI0 TIOSIBU HOBMX TPYIHOIIIB, 3 IKUMU JOBOAUTHCS] CTUKATUCS IEP-
XKaBi, 1, TAKUM YUHOM, 1O KPUCTaJi3alii HOBUX cdep aepKaBHOI
Oe3MeKHu.

AHasi3 octanHix nociimkens. JlocmikeHHIM gemMorpadiaHol
KpM3H Y SIK y 3apyOixXHili, TaK i BITYM3HSIHII JiTEepaTypi, X BIUIUBY
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Ha cTaH (DYHKIIOHYBaHHSI Cy4acHOI JIepxKaBU, 3a0e3MeUeHHs Halli-
OHAJIbHOI O€3TeKM MPUIUISIETHCS HEBUTTPABIAaHO MaJlo yBaru, sika
MepeBakKHO 30CePEIKYETHCS Ha MPOOIeMi HATOBHEHHST pUHKY TTpa-
wui. Jlemorpadist ik 06’€KT colliabHO-€KOHOMIYHOTO JOCTiIXKEeHHS,
PO3IIISITAETHCS HAYKOBIISIMM 3 Pi3HUX CTOPiH. baraTo yaeHux mpo-
BOJSITh MOPiBHSUIBHY OLIIHKY AemorpadiuHoro ctany (Masyp H. O.,
Kabunouna O. O. Ilepe6eitHoc O. M.). Pan yueHUX AOCTiIKy€E
ocHOBHI npo6aemu nemorpadii (LIBiryH I. A.). Jlocutb yacTo B Ha-
YKOBUX ITyOJTiKaIlisIX BU3HAYAIOTHCSI YMHHUKY BIUIABY Ha JIeMOTpa-
¢iunmii cran Kpainu (JImdbanosa 3., [1epedeitnoc O. M.)

3HayHO Oifbllle yBaru NpUAiJeHO MirpalliiHUM Mmpolecam
B YKpaiHi, iX BIUIMBY Ha AeMorpadiuyHuii po3BUTOK, PiBEHb XUTTH,
OCBITH Ta 3alfHSITOCTi, Y BUXO/Ii Ha EBPONEIHCHKUI Ta CBITOBUI pUH-
KU TIpalli, a TaKoX (OPMYBAHHIO MirpaliiiHOI MOJITUKY i BILIUBY
Mirpaiii Ha HanioHanbHy O6e3mneky (JlibanoBa E. M., ManuHoB-
cbka O. A., IMupoxkona C. 1., TTozusik O. B., IIpudbutkona 1. M.,
Canona V. 4., Xompa O. V., lllynera M. O. 1a iH.

BoaHouac npo6aeMu geMorpadiyHuX i MirpaliifHMX 3arpo3 Ha-
LioHabHIN 6e3neni YkpaiHu, MoB’s13aHi 3i 30poOifHOIO arpeciero
Pocii, HeneraabHOIO Mirpali€io, 3aroCTpeHHsIM AeMorpadiyHoi
KPU3HM, a TAKOX BIUTMB Ha HaIliOHAJIbHY 0€3IeKy MacOBUX BUMYIIIE-
HUX IepecesieHb HaceaeHHs 3 JloHenbKoi Ta JIyraHchKoi obnacteil —
Miclib, e BimOyBaloThcsl O0IOBI Aii, 10 iHLIMX perioHiB YkpaiHu
OCIIIKEeH1 MaJIo.

MeTa cTaTTi noJisirae y NOCHiJXXEHHI BUKJIMKIB Ta 3arpo3s,
IO CIPUYMHWIMN AeMorpadiuHa Kpu3a i MacoBi MiXpeTiOHabHi
Ta MiKIEp>KaBHI MirpaliliHi repeMillleHHSI HaceJIeHHsI, 3arajJbHUX
METOAOJOTiYHUX MiIXOAiB 10 BUBYEHHS 3arp0O3 CyYaCHUX Mirpauiii-
HUX TIPOLIECiB HalliOHAIbHil Oe3I1elli KpaiHU B TEOPETUUHOMY i IpaK-
TUYHOMY aclleKTax Ta peaslizallii 3aX0liB Jep>KaBHOI MirpauiiHoi
MOJIITUKH 11100 1X MOIEePeI>)KeHHS i PO3B’SI3aHHSI.

MeTonoJoris gocaimkeHns. Y ¢axoBiii JiTepaTypi HaBOAUTHCS
0araTo BU3HaYeHb HalliOHAJIbHOI Oe3reku. BusHaueHHs B Kj1acuu-
HOMY, By3bKOMY PO3yMiHHI OTOTOXHIOETHCS 3 BiICYTHICTIO 30BHIlLI-
HiX i BHYTPIlLIHiX 3arpo3. ¥ MUPIIOMY PO3YMiHHI 1€ TAKOX BKJIIOUYAE
MOXKJIMBICTh aKTUBHOTO (POpPMYBaHHSI BHYTPIIITHBOI Ta 30BHIIITHBOL
CUTYallil Iep>KaBy TaKUM YMHOM, 11100 3a0e3MeYnTH Oe3IepeIko-
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HUI PO3BUTOK JIepKaBU Ta 3a0e3MeunTH ii BuzkuBaHH: [1]. OcHOBOIO
BCiX BU3HAUY€Hb O€3MeKU NepKaBU € IBa ACTIEKTU: TapaHTis ii iCHY-
BaHHSI Ta CBOOO1a PO3BUTKY. MU HE MOXKEMO TOBOPUTHU IIPO OE3IIEKY,
SIKILIO JieprKaBa He Ma€ OJHOTIO 3 LIMX ABOX aTpuOyTiB. Lli arpudyTHn
BKJIIOYAlOTh BUBHAYEHICTb 3a0€3IeUeHHSI CYBEpPEHITETY, LiIJTICHOCTI
Ta caMoOyTHOCTI AepxkaBu. Lle 6a30Bi LIIHHOCTI AJIs1 KOXHOI AepxKa-
BHU, a caMma Oe3IleKa € BUIIOI0 Ta eK3UCTEHINaJbHOIO ITOTPeOOoIo
He JIWIIe AepXKaBU, a i COLiaIbHUX TPYI Ta iHAUBIiB.

Besneka nepxxaBu 3yMOBJIeHA SIK €HIOTEHHUMU, TaK i eK30TeH-
Humu pakropamu. 2KoaHa gepkaBa He B 3M03i KOHTPOJIIOBATU BCe
cepeaoBHuIle, B SKOMY BoHa Aie. Tum Oinblile, 110 Yac i BiacTaHb
CTalOTh MEHII BaXKJIMBUMMU Y CBiTi, 1110 BCE OiIbIIE «3BYXKYETHCSI», 1,
SIK HACiIOK, TTpo0OIeMH, SIKi paHillle MPUITUMCYBaINUCs KOHKPETHUM
perioHaM, cTaloThb MpobjeMaMu rjobaabHoro Maciuitady. CboroaHi
BaXXKO YiTKO BM3HAYMUTHU MIPOOJAEMU, XapaKTepHi JIMILIE AJIs1 IIEBHOI
reorpadivyHoi TepuTopii. Po3MUBaHHS KOPJAOHIB HE TLIBKU MOJIETTITYE
MOTIK JIofel, iHgopMallii Ta KartiTany, ajie il CIpUYNHSIE HEKOHTP-
0JIbOBaHE TMOLIUPEHHS TPYIHOIIB i 3arpo3 3 OJHI€T KpaiHU B iHIITY.

Buknan ocHoBHOro Matepiany. OnHUM i3 TUTIB O€3MeKU, SKUA
MOPIiBHSIHO HeJaBHO OyJIO BUIIJIEHO B Haylli IpaBa HalliOHAIbHOI
Oe3rneku, € geMorpadiuHa 6e3rneka. HeoOXigHICTh BiToOKpeMIEHHS
i€l ramy3i 6e3meku nmoB’sg3aHa 3 geMorpaiyHUMM 3MiHaAMHU, SKi
3apa3 BinOyBalOTbCS Y BCbOMY CBITi, ajie HaOIbII MO3HAYMIUCS
Ha €BPOITEMCHKIX KpaiHax, 30KpeMa YKpaiHi. 3MiHM HaceJIeHHSI, SIKi
MU CIIOCTEPIra€Mo B CYCIiJIbCTBAX, OCOOJMBO MPOTITOM OCTaHHIX
TPUALSATU POKiB, MOPOMXKYIOTh CriendiuHI HACTIAKU JJIST HALliO-
HaJIbHOI 0e3I1eKH, i IX MacITad HACTIIbKY BEIMKUIA, 1110 JeMorpadis
BXX€ cTajia IMOCTiHHOI0 YaCTUHOO TIpeIMeTa TOCIiIKEHHS 0e3IeKN.
Jemorpadis 3aBkau BU3HaUas1a 0e3IeKy Aep>KaBH, ajie cama o cobi
HiKOJIM He CTaHOBMJIA 3aTpO3H ii iCHYBaHHIO.

HemorpadiuyHi MPOrHO3U Ha HANOIMXKYi AECATWIITTS HE BCEsI-
I0Th ONITUMIi3My, HaBMaKM1, CJiJ MIPUITYCKATH, 110 HECTIPUATINBI
TeHJEHIIii CTaHYTh MTOCTIHHUMMU, a TOMY cepa nemMorpacgiuHoi 6e3-
MeKU CTaHe MOCTiiHO YaCTUHOIO rajay3i HayK IIpo 0e3MeKy.

JemorpacdiuHi 3MiHM BUMAaraloTh 4acy, a iX 3MiHa noTpeoye no-
CJIiJOBHUX, TOBrOCTPOKOBUX Jiii HAa 6aratbox piBHsX. Lle He Ti mpo-
1ecH, sIKi MOXHa IIBUIKO i JIETKO TTOBEPHYTU Ha3al, i BXe OJHe
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1ie 03Hayvae, 1110 aemMorpadilo He MOXHa irHOpYBaTU 3 TOYKU 30Dy
0e3neKu nepxaBu.

Sxi10 6€3 0co0MMBUX MTPOOIEM MOKHA BUKOPUCTOBYBATH Pi3Hi
BU3HAYEHHSI HalliOHAJIbHOI O€3MeKU, TO Y BUMAAKY AeMorpadidHoi
0e3MneKM TaKuX BU3HAauYeHb Hebararo. TpyaHOILi BUHUKAKOTh Yepe3
Te, 10 e cepa OOCHiIKeHb Tulle HaOyBae 3HaueHHs. HaykoBi
JMIOCATHEHHS B LI Tamy3i CUCTEMAaTUYHO PO3IIUPIOIOThCA. TyT citif
MiAKpecanTH, 110 aemMorpadiuHa 0e3mneka, sIK i HallioHaJabHa 0e3-
reKa Jep>KaBu, Ma€ MiXKITUCIUTUTIHAPHUI XapaKTep — BOHA MTOEAHYE
MUTAHHS, TIOHSITTS, IIPOLIECU, 3aKOHU, METOAU JOCIIIKEHHS 3 pi3-
HUX HAyKOBUX AUCIUIIIH, 30KpeMa eKOHOMIKM, TTpaBa, COLi0JIOri1,
aHTPOTIOJIOTII.

JlemorpacdiyHa O6e3rneka BU3HAYAETHCSI B3aEMOBITHOCMHAMU
Ta CIiBMIpalero rpyIl JIoAei, sIKi MPOXMBaIOTh Ha MEeBHili TEpUTODIi,
MaloTh OKPEMY iIECHTUYHICTh i CTBOPIOIOTH BJIACHY ACPKABHICTb, SIKa
BiJIbHO OpPraHi3oBY€E BiZIHOCUHU MixX COOOIO0 BiIMOBIHO A0 BJIACHUX
iHTepeciB [2, ¢. 260]. PakTOopoM, IKUIT PO3MEXKOBYE MOHATTS Ha-
LIioHAJIbHO1 Oe3MeKH Ta AeMorpadiuHoi 6e3rneku AepxKaBU, € aKLIEHT
Ha cBoOoOi (hopMyBaHHS BiTHOCUH y camoMy cycminbeTBi. Came
HaceJIeHHs JaHO1 KpaiHu CTBOPIOE CTPYKTYPY CYCITiIILCTBA i TUM
caMUM BU3HaYae ioro aemorpadiyHuit moreHuian. CycnijibCTBO
IIIJISIXOM aBTOHOMHUX PillIeHb III0I0 CBOTO ITPMBATHOTO SKUTTSI BIUIM-
Ba€ Ha MOTeHLiak AepxXaBUu. ¥ LIbOMY MpPOLEci He3aMiHHOIO € POJib
IepKaBH, sTKa CTBOPIOE YMOBH IJIST iCHYBaHHS JIFOIE Ha CBOII Te-
puTopii yepe3 mpaBoOBi, OpraHizaliiliHi Ta eEKOHOMIYHi OCHOBH, a Ta-
KOX creliaai3oBaHi yCTAHOBU Ta OpraHi3allii.

CrabinbHy gemMorpadiuHy CTpyKTypy KpaiHU He MOKHA OTOTOXK-
HIOBATH JIMLIE 3 KiJIbKiCTIO HaceJeHHs. JleMorpadiuHa cTpyKTypa
KpaiHU MOIUISIEThCS Ha KiJIbKICHUI MOTEHIIiad, 110 BUPaAXKAETHCS
B KUIBKOCTI XKUTEJIIB, 1 IKiCHUI1 ITOTEHILia, IKWUil BiIITHOCUTHCS 110 il
KJacudikauii 3a BUOpaHUMU (PaKTOpaMU, TAKMMU SIK BiK, CTaTh,
ciMeiiHMIi cTaH i HapomXyBaHicTh. OCHOBHe 3HaueHHsS Baxkiuse
3HAUEHHS JJIs1 CTA0iIbHOTO PO3BUTKY KpaiHU Ma€ BiKOBa CTPYKTypa
HaceJICHHS, SIKa 3HAaYHOIO MipO¥0 BU3HAYA€E MOTEHIIiall JTIOICHKOTO
Karitajy KpaiHu.

36amancoBaHa gemMorpadiuHa cuTyallis B KpaiHi, sKa Bimoopa-
JKAETHCA SIK HAa YUCEJIbHOCTI, TaK i Ha CTPYKTYPi HaceJIeHHsI, BIIMBAE
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Ha 3arajbHy 0e3reKky kpaiHu. JlemorpadiuHi 3MiHU MOXYTb BILJIU-
HYTU Ha Oe3neky JaepxkaBu 1BosiKo. [To-nepiie, CIpUIMHUTU MixX-
HapoJIHi KOHMIIKTY Yepe3 MOCUIICHHS HAMPY>KeHOCTI MiXK CYCiTHIMU
KpaiHaMu, i TpM OCHOBHI YMHHWKM FOJJOBHUM YMHOM BiJTOBiAa/IbHi
3a IIF0 CUTYAIlil0: Pi3HUIISI B TEMITaX 3pOCTaHHS HaceJIeHHS MixX Kpa-
iHaMU; KOPIOHU, CITipHi TEPUTOPIi MixK KpaiHaMM Ta TIpodieMa Mi-
TPaHTIB i 6ikeH11iB. YCi 11i (paKTOPU MOXKYTb 3MiHUTHU OaJIaHC CUJT MiX
KpaiHaMM, TTIOCUJIIOIOUM HECTaOiIbHICTh Y peTioHi Ta, BiAMOBigHO,
Y BCbOMY CBITi. 3 iHIIIOr0 OOKY, 3MiHa BHYTPillIHBO1 MOJIITUKY TTEBHOT
KpaiHu Tak, 11100 BoHa OyJjia MeHII 0axkaHO 3 TOUKH 30py HaceIeH-
Hs1 @00 HaBiTh CTAHOBMJIA PU3UK IS il HOPMAJIbHOTO iCHYBaHHS,
MO3Ke TIPU3BECTH 0 3aBOPYIIICHB, TPOMAISHCHKIX BOEH Ta CTHITHUX
KoHpaikTiB [3]. Takum unHOM, AeMorpadiyHi 3MiHU TaKOX € (haK-
TOPOM, IO BIUIMBAE HA BHYTPIILIHIO O€3MeKy NepKaBU Ta BIUIMBAE
Ha MixkKHapoJHe cepel0oBUILIE.

HemorpacdiuHa 6e3neka Hepo3pUBHO MOB’s13aHa 3 AeMorpadiv-
HUMU TPEHIAMU, TOOTO CUCTEMaTU30BaHUMH (DaxiBIIMHU, TIepe-
BakKHO AeMorpadaMu, 3MiHAMU CTPYKTYPU HaCEJIEHHS, SIKi PO3IJIs-
JIAIOThCS Ha TIEBHOMY YaCOBOMY TOPM30HTI KPi3h IIPU3MY OKPEMHX
Jemorpa@iuyHuX i coliaTbHUX XapaKTepUCTUK. Y Halll Yac MOXHa
BUIIUTHU IBi OCHOBHI AeMorpadiuHi TeHIEHLIii, SIKi BUKIIOYalOTh
onHa ogHy. [1eplira cTocyeThesl pO3BMHYTHX KpaiH i OB’ s13aHa 3i cTa-
PiHHSIM CYCTIJIbCTBA 3i 3BHUXKEHHSIM HapOJKYBAaHOCTI, a Ipyra TeH-
JIEHL1is1 CIIOCTEPIraeThCs B CJIA00OPO3BUHEHUX KpaiHaXx i MPOSIBISIETh-
¢s B HEKOHTPOJIbOBAHOMY IIBUIKOMY IPUPOIHOMY ITpUpOCTi. Criib-
HUM 3HAMEHHUKOM 000X TeHJEHIIiil € Mirpauisi HaceJaeHHs, sKa
€ HaCJIiIKOM HeCIpUATINBOI neMorpadiuyHoi cutyailii. Po3BuHeHi
KpaiHu, 6axalouu 3alTOBHUTH AeDilUT JIFOACHKOro KariTaay Ha CBO-
i1 TepuTopii, 6auaTh B iMMirpaHTax MOXKJIMBICTh SIK BiAmoBiab
Ha 3pocTaloui moTpedu Jroneit mpame3gaTHoro Biky. OgHak ciin
3a3HAYUTHU, 110 Mirpaiis He € BUPILIEHHIM NPooaeMu AediluTty
JIIOZIei Mpale3JaTHOTO BiKy B JOBIOCTPOKOBIi1 IMePCIEKTHBI, a MyJIb-
TUKYJBTYPHI KpaiHU BXe OOpIOThCS 3 OaraTbMa BUKJIMKAMU, SKi
JIMHAMIYHO MepPeTBOPIOIOTHCS HA 3arpO3M iIXHbOMY iCHYBaHHIO.

MerToro cyTHOCTI AeMorpadiyHoi 0e3neKr nepKaBu € MiATpu-
MaHH$ B Iep>XKaBi TAKO1 CTPYKTYPU HACeJIEHHSI, sIKa MOXe 3aI11o0irtu
neMorpadiyHUM KpU3aM, BUKJIMKAaHUM HECIPUSTIMBUMU JIeMOrpa-
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¢iunnMu 3miHamu. KpiM Toro, mocsirHeHHs AeMorpadiuHoi 6e3-
MEeKU MOKJIUKAHE 3aMo0irTu KOJarncy CUCTeM, 110 DYHKI[IOHYIOTh
B KpaiHi [4, c. 191]. [poManchKi cucTemMu, sIKi HAaOLIbIIIE TiAIaI0Th-
Csl pUBMKY 3pUBY yepe3 aemMorpadiuHi 3MiHU, 11e ¢iHaHCOBA, EKOHO-
MiYyHa CUCTEMM Ta CUCTEMU COLIaJIbHOTO 3a0€3MeUeHHs1. Y KOXKHOMY
3 HUX KJTIOUOBY POJIb BiJlirpa€ YMCeNbHICTh HaCEJIEHHS Ta Ioro CTpyK-
Typa, IO BUPAXa€EThCS B IIepeBakaHHI UMCEIIbHOCTI HaceJeHHS
Mpalie3aaTHOTO BiKy HaJl YMCEIbHICTIO HaCEeJIeHHSI HeTpale3naTHO-
ro Biky. [TopymeHHst nemorpacgiuHoro 6aiaHcy BigoOpaxkaroThecs
Ha po3Mipi 6roaxeTy, po3mipi BBII, piBHi eKOHOMIYHOI'O 3pOCTaHHS,
00csrax KOIITiB, 1110 CIIPSIMOBYIOThCSI HA TOCJTIDKEHHSI Ta PO3POOKHU,
HeeeKTUBHOCTI ITEHCIHOI CHCTeMU Ta pUHKY TIpalli.

JlemorpaciuHa 6e3neka BXOIUTh A0 TPYIH 3aX0IiB, SIKi CIIpSIMO-
BaHi Ha 3a0€e3MeYeHHs CIIPUSTIIMBUX YMOB iCHYBaHHS Ta PO3BUTKY
Jiep>KaBU. YCi TIpoliecH, sIKi BinOyBaroThes B 11iit cpepi, He TTOBUHHI
nopyuyBaTy QYHKLUIOHYBaHHS Aep>KaBU, a BilirpaBaTu JOMOMiXHY
pob y ii 3pocTaHHi [2, ¢. 258]. Lle 3aBgaHHs moTpeOdye Bia Aep>KaBU
CTpaTEeriyHOTO Miaxoay y (PopMyBaHHI MOJITUKMU Ta OaYEeHHS CyC-
MUIBCTBA HA JOBIOCTPOKOBY MEPCIEKTUBY. Y LIbOMY IJIaHI KOPUCHI
nemorpadiyHi MporHo3u, 3aCHOBaHi HA CTATUCTUYHUX JAHUX, SKi
JIO3BOJISIIOTH MTepeAdauynTy HAWOUIbII BipOTiMIHUI PO3IOALT CTPYK-
TypM HaceJeHHs B MaiiOyTHboMY. OIHAK CJTi maM’ITaTH, 1110 KOXeH
MPOTHO3 CXWUJIbHUI 10 PU3UKY CTATUCTUYHOI MOXUOKU, TOMY Jii
Jiep>KaBy HEOOXiAHO MOCTIAHO aganTyBaTH 10 MiHJIMBOIO CEPEIOBU -
ma, 1mob eeKTUBHO MPOTUCTOSATH BUKJIMKAM, 110 BUHUKAIOTh.
HeBu3HaueHicTh MPOrHO3iB € TAKOX HACIIAKOM TPUBAIOUOi I106a-
Jrizanii, Ka Haa3BUYaiiHO €(PEKTUBHO IePETBOPIOE CBITOBI 3MiHU
Ta KpU3U Ha HalliOHAJIbHY EKOHOMIKY, ITOIJISIAN Ta CTaBJI€HHS JIIOJEH,
a OTXKe, OITocepeIKOBAaHO Ha JeMorpadiuHi 3MiHU.

VYKpaiHa, K i 6ibLIicTh KpaiH €Bponelicbkkoro Coro3y, He Bijlb-
Ha Bill HECTIPUATIMBOTO BILUIUBY MOTOYHUX AeMOrpadiyHuX 3MiH.
3 moyatky 1990-x poKiB KiJTbKiCTb HAPOMKYBAHOCTI 3MEHIITYETHCS,
a BiK MEPBIiCTOK 3pOCTaE, 1110 B MOEIHAHHI 31 CTApiHHSIM CYCITiJIbCTBA
i MAcoBOIO Mirpali€eo HeMUHYy4Ye MPU3BOIUTH A0 AeMOorpadidHOTO
cnafay. Y po3BUHYTUX €BPOMNENCHKUX KpaiHaxX MO3UTUBHI TEHAECHIIi1
Y BUIJISIAL 301TBIIIEHHS TPUBAJIOCTI XKUTTS CYyIPOBOXKYIOTHCS 3MiHa-
MU MoJeJieil HapOIXKyBaHOCTI Ta MOJEJIEH XXUTTS, a 3pOCTaHHS 3Ha-
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YeHHSI iHO3eMHUX Mirpalliii 101aTKOBO MOIJUOII0E HeCTTPUSITINBI
TpaHcdopmallii cTpykTypu HacesieHHs. CTOCOBHO YKpaiHu, HaXallb,
TEHIIEHIIisI 0 3pOCTaHHS TPUBAIOCTI XXUTTS HE TIPOSIBIISIETHCS.

OcTaHHi AecATUITTS AeMorpadiuHa cuTyallis B YKpaiHi yKpaii
HecnpusaTiarBa. ChOTOMHI MOXHA 3 YIIEBHEHICTIO CKa3aTH, IO Xa-
paKkTep ColliaIbHO-eKOHOMIYHUX MepeTBOPEHb, METONIHU i TpUitoMu
pedopM MOCTaBWIN YKPATHCHKUI HAPOJI TIEPE/T peaIbHOIO 3arPO30I0
3MeHIleHHs. baraTo BUeHUX MOJIATaoTh, 110 YKpaiHa yBililiia y 3a-
TSKHY AeMorpadiuyHy Kpu3y, sKa 3a TPUBAIICTIO Ta MacluTabamu
nepeBepiuye nonepeAHi [S]. [ojloBHa BiIMiHHICTh HOBOI eMOrpa-
(biuHOT KPU3HU MOJISITAE Y TOMY, 1110 B YKpaiHi MalOTh MiCli€ He TiJTbK1
KiJTbKiCHE 3MCHIIICHHST HaceJICHHS, a if 3HaYHEe MOTipIIeHHS 0To
37I0pOB’sl, IKICHUX IMOKA3HUKIB iHTEJIEKTYaJTbHOTO PO3BUTKY, AeTpa-
Jaiii reHo(oHIY.

CaMe ChOTO[IHi 11 TTUTaHHSI 0COOJIMBO aKTyaJlbHE, BPaXOBYIOUMN
BilicbKOBI nii Ha cxofi KpaiHu. KoHd:tikT B [loHOaci MpUBiB 10 KOJIO-
CaJIbHUX BTPAT JIIOICHKUX XUTTIB. M IeThcs He JIMILE PO 3arubIImX.
bararo mroaeit 3anuinam KpaiHy, ToOOTO BUiXaau 3a ii MexXu. YueHi
YeKalTh 3HIKEHHS HapOIKyBaHOCTI, TTOTipIIeHHS HAIliOHAJTEHOTO
37I0POB’Sl i CKOPOUEHHSI TPUBAJIOCTI XKUTTS. 3arajibHi MiATBepIKEHi
BTPaTU HaceJeHHS YKpaiHW yepe3 KOHMIIKT HaliuytoTh 1,1 MiIH
4y0oJ10BiK. J10 11IbOro yrcia HeoOXigHO A0AaTH BTPATH Bil 301JIbIIEHHS
iIHTEHCUBHOCTI MepeX0oay TUMUYACOBO1 30BHILIIHbOI TPYIOBOI Mirpailii
B IOCTIifHY (popMy. Xoda IIe TIpoliec MovYaBcsI B YKpaiHi 3aIOBTO
1o 2014 p., came yepes noii Ha [loH6aci KiJbKiCTh 30BHIlLIHIX TPY-
JIOBUX MITPAHTIB, SIKi HE TOBEPHYTUCS B YKpaiHy MOCTIHHO pOCTe.
®daxisiii 3 CBITOBOro 0aHKY BBaXKarTh, 1110 CEPEl BUMYILICHUX BHY-
TPillIHiX MepeceaeHliB, sIKi He MalOTh MOXKJIUBOCTI MTOBEPHYTUCS
Ha MiCIIgI TTOCTIITHOTO TIPOKUBAHHS TIPOTITOM IT’SITU POKiB, OibIIIe
80% B3arajii BXXe He ITOBePTalOThCSI.

HemorpadiuyHa cuTyauis B YKpaiHi oCb Bxe 6araTboX poKiB Jie-
MOHCTPY€E HeTaTUBHY IMHaMi# Ky B Pi3HMIII MiX MOKa3HUKaMU Ha-
POMXKYBAHOCTI i CMEPTHOCTI. 3a TPUBAJIICTIO XKUTTSI YKpaiHa 3Haxo-
IUThCS Ha 122 Micui y ¢BiTi, 3Mararouuch 3 Ipakom, IBaremanoio
i KazaxcranoMm. B YkpaiHi nocuth ctape HacesneHHs. [1o boMy
mapaMeTpy YKpaiHa BXOOWUTh B 20-TKy KpaiH CBITY 3 HaiicTapilmmM
HacesJeHHsIM. SIKIIo 3a pe3yJbsTaTaMu Iepenucy HaceaeHHs 1959 p.
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yacTka oci0 BikoM 60 pokiB i crapie cranoBmia 10,5%, to B 2001 p.
eit mokasHuk gocsir 21,4%, B 2010 p. — 26% i no cux mip ioro 3Ha-
YeHHsI KOJIMBAEThC y Mexax 25%. Ykpaina nocigae 11 miclie 3a Be-
JIMYMHOIO YaCTKU HacesleHHs BikoM 60 pokiB i cTapuie [6].

B VYkpaiHi KiJIbKiCTh HAPOAXKEHUX HE TapaHTY€E MPOCTOI 3aMiHU
MOKOJTiHb, TOOTO CTaHy HAaCeJIeHHSI, 3a SIKOTO KiJIbKiCTh HApOIKEHUX
i CMepTeil € 0OAHAKOBOIO, 1110 MPU3BEIO O 10 MOCTIHOI KiJIbKOCTI
HaceneHHs1. [TpoTsirom ocTaHHIX JeCSITUNITh (DIKCYEThCSI HETaTUBHUI
MIPUPOIHUI TIPUPICT, a piBeHb HAPOIKYBAHOCTI 3HAYHO HIVKYMI
3a OpiEHTUP y 2,1 TUTUHU Ha XiHKY PENTPOAYKTUBHOTO BiKY, 11O Ta-
PaHTY€E CTabiIbHICTh NeMorpadiuHol CTPYKTYPU B TOBFOCTPOKOBI
nepcrekTuBi. Yepes MmoaoBxKeHHs Iepioly HaBYaHHSI Ta MiABUILIEH-
Hs1 mpoeciiiHOi aKTMBHOCTI XiHOK piBeHb HAPOIXKYBAHOCTI KiHOK
3HUXKYEThC. TlepenamaT HECTIPUATIMBI TEHIEHLiT MOKIUKAHI
YPSIIOBI MpOCiMeliHI TTporpaMu, aje iX MOTeHLiiHY e(eKTUBHICTb
MOKHa Oy/ie OLIIHUTH JIMIIE Yepe3 KijlbKa poKiB. YacTi 3MiHM KOMaH
Bjada Ta MPUNHSTI KOHLEILII TTOJIiTUKX HE CIIPUSIIOTh CTBOPEHHIO
MO3UTUBHOTO XUTTEBOTO KJIiMaTy 1151 ciMeid. JIuiie ToBrocTpoKoBi
3MiHM B MPOCIMENHI MOMiTULlI, a HE BUMAJAKOBI 3MiHU YU 3MiHU,
MPUIAHATI i TUCKOM CYCHiJIbCTBA, MOXKYTb 3MiHUTU TeHIEHIIi1
B MOJIeJIi XXUTTS, SIKi HACTUJILKY TJIMOOKO BKOPiHEHI B pealbHOCTI.
3 morJsay 3arajibHOI 0e31eKH Ail AepkKaBu MalOTh OYTU CITPSIMOBaHi
Ha Te, 11100 6aTbKaM OyJ10 JIeT1iIe TOEAHYBATH POOOTY 3 0aTbKiBCTBOM,
a He TToCIa0II0BaT MOTHBAIIIIO IO TIpalleBIAIITyBaHHS.

SHUXEHHSI HapOJKYBaHOCTI CYIPOBOMXKYETHCS 301bILIEHHSIM
TPUBAJIOCTI >KUTTA. | X0ua 11e OMHO3HAYHO MO3UTHBHE SIBUILIE — 3a-
BISIKM TTIOKPAIICHHIO YMOB XKUTTS JIIOACH i pO3BUTKY HAyKM — BOHO
MOPOKYE crielinGiuHi mpodiemMu A1l 6e3neKu JepKaBu.

3i 3MEHIIIEHHSIM YaCTKHA HAaWMOJIONIINX BiKOBUX IPYM Y CYCITiTb-
CTBi MPOMOPILIHO 3pOCTa€ YacTKa HallcTaplIuX BiKOBUX I'PYII,
a OTXe, 3pOCTa€E CepeIHill BiK HaceICHHS.

Hemae onHO3HAaYHOI BiINOBIiNi HA MUTAHHS PO MIPUYMHU TIPO-
Liecy CTapiHHS HaCceJIeHHsI, Ha 1ie SIBUILIE OMOCEPEIKOBAHO BILJIMBA-
I0Tb TaKi (haKToOpH, SIK: piBeHb JOOPOOYTY CYCITiJILCTBA, IPOTIAaroBa-
Ha MoJieJib CiM’i, mpoceciitHa AisTbHICTh XKiHOK, PiBEHb COLliaIbHO-
ro mo6poOyTy Ta OXOPOHM 3IOPOB’S, HaApOJOHACEJICHHS
Ta colliajbHa MoJIiTHKa KpaiH. @eHOMeH CTapiHHS BiToOpaXkaeThes
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He J1iIe B aeMorpacdiuHiii cuTyalii B KpaiHi, a il Ma€ eKOHOMIYHMIA
Ta coliaipHuil BuMip. Haciainkamu oGroBoproBaHOTO SIBUILIA € 3Mi-
HU B CTPYKTYPi CITOKUBAHHS, 3pOCTAHHS MOTIUTY HAa OKPEMi ITOCTy-
' — 0cOOJIMBO TMOB’s13aHi 3 OXOPOHOIO 310POB’S Ta NOIJISIAOM, CKO-
pOYEHHSI TTPOeCiiiHOT aKTUBHOCTI, 301JIbIIIEHHSI BUTPAT Ha CUCTEMY
0e3MeKu HaceJIeHHs Y BUIJISIAI pi3Hi MiJAbru Ta JOMOMOTH, 3MiHa
CTPYKTYPU pOOOYOI CUJIH, CiIMEH i JOMOTrOCIIOAAPCTB.

ITocTaBneHa TakKuM YMHOM MpoOIeMa 3MYIIIYE AeP>KaBy BXXKMBa-
TU KOHKPETHUX A1l 00 aganTallii iHppacTpykTypu Ta hiHAaHCOBUX
BUTPAT JI0 Pi3HUX c(Pep COLiaIbHO-EKOHOMIYHOTO XXUTTSI.

IIporHo3su om0 HaceneHHs1 Ykpainu 1o 2050 poky He nepen-
06avaroTh 3HAYHOTO MTOKpaIleHHs HUHIITHBOI cuTyalii. CTaTucTuka
BKa3ye Ha IMojaiblile 3HMXEHHS PiBHS HapOJIXKYBaHOCTI XKiHOK i,
BiIMOBiIHO, 111e OiMbII IIBUJIKE CTAPiHHS CYCIJIbCTBA, 1110 TTPU3BEe
10 3HAYHOTO HaBaHTaXXKEeHHS Ha CUCTeMY Aep>KaBHUX (iHAHCIB,
CKOPOYEHHSI TPYAOBUX PECYPCIB i 3poCcTaHHs KoedillieHTa neMorpa-
(iuHOI 3aJ1e3KHOCTI, 110 CBIIUYUTH PO YMCEIbHICTDb OCIO Hempales3-
JatHoro Biky Ha 100. oci6 mpauesgaTHoro Biky. Takuii nucbanaHc
Yy CTPYKTYpi HaceJIeHHs BIUTMBA€ Ha QYHKIIIOHYBAHHS JAep>KaBU
B KOXHili cpepi. HaceneHHs He nuilie 3a0e3mevyye KOLITH J0 Aep-
JKaBHOT'O OIOJIKETY, a i yepe3 KaapoBUil MOTEHIIial CTBOPIOE MOro
YIIpaBJIiHHS, OpraHu, 30poiiHi CUJIN, iIHPPACTPYKTYPY Ta € CTUMYJIOM
IS PO3BUTKY HayKH, 3aBASIKM YOMY (DOPMYE KOHKYPEHTOCITPOMOX -
HICTb Iep>KaBy B MiXKHApOAHOMY cepenoBullli. JediunT aoacbkux
pecypciB MOXHa MEeBHOIO MipOl0 KOMIIEHCYBAaTU HOBUMU TEXHOJIO-
risiMU, aJie IJ1s LIbOTO MOTPiOHI Uy1O0Bi HAYKOBI pecypCcH Ta BeJIMue3-
Hi (piHaHCOBI pecypcH, IKMX YKpaiHa He Ma€, 110 MiATBEPIKYEThCS
CTaHOM Jep>XKaBHMX (biHAHCIB Ta piBHEM JEpKaBHOTO OOPTY.

BucnoBku. beznepeuno, neMorpacdivHi 3MiHH, 110 BiTOyBaIOTh-
cd, BIUIMBAIOTh Ha Oe3MeKy Jep>KaBW Ta BU3HAYAIOTH ii il MIOJ0
0OpOTHOM 3 1X HEraTUBHUMMU HacainKaMu. MoxHa 3 BEJIMKOIO 4acT-
KO0 MMOBIpHOCTI MPUITYCTUTH, 1110 TaKWiI1 CTaH peueit 30epekeThCs
IIOHAaMEeHIIIe TTPOTITOM HACTYITHUX ABOX JECATUIITh. AJle UM 10-
CTaTHBO IIHOTO, 1100 TOBOPUTH IIPO ITOSBY HOBOTO HAIIPSIMY JOCIi-
JI>KeHHSsT 6e3neku? €AMHO1 MO3Ullil 3 LbOTO MUTAHHSI B HAYKOBOMY
cepenoBullli HeMae. [TpoTe aBTOp CXUIISIETHCS 10 BiAIOBIi, 110 Cy-
yacHa neMorpadiyHa cUTyallisl HaCTiIbKU cepiio3Ha, 1110 3MYIIYE
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MiIXOAUTH 0 LIbOTO HAPSIMY AOCiIXKEHb Y3rOIKEHO Ta KOMILIEK-
cHo. fxuio nemorpadiuHy 6e3reKy MOXXHa JOCTIIKYBAaTH SIK TT0-
XiHY BiJl eKOHOMIYHOI Y1 COLiaIbHOI Oe3MeKU IepXKaBu, OCKIJIbKA
came Ha 1i cpepu PyHKIIOHYBaHHS IepxkaBu feMorpadist Ma€ Haii-
OiIbLINIA BIUIMB, TO TAKWI YaCTKOBUI TiAXi HE BUMEPITYE TEMU PO
posb neMorpadii B 1epxkaBHill 6e3rmelli.

JlemorpacdiuHa 0e3reka — CIocio opraHizauii CycIiJibCTBa; Cy-
KYITHICTb MPOIIECiB, 1110 BiOYBAIOTHCS B CYCHIIBCTBI; YMOBH, B SIKUX
BinOyBarThCcs geMorpadiyHi aBUllla; MOJEi XUTTS, IIPUNHSITI
He TUTbKU OKPEMUMHU 0CO0aMU, ajie i LiJIMMU COLliaIbHUMU TpyIia-
Mu. CycriJIbCTBO (DyHKIIIOHYE Y CTBOPEHOMY JIep>KaBolo crietudiu-
HOMY CEpeOBUIILL Ta MTOPOIKYE SIK MepeBaru st 0e3neKu 1epKaBu,
TakK i BUKJIMKM Ta 3arPO3H.

Lle nBOCTOpPOHHI BigHOCUMHU. BaxkIMBUM eJIeMEHTOM JiepKaBU
€ 11 HaceJIeHHsI, ajie CYCITUILCTBO TaKOX MOTPEOY€E IHCTUTYLIOHAITI-
30BaHOI OMiKU Y opMi IpaBoBoi 6a3u Ta e(heKTUBHUX IEePKABHUX
cucteM. [lemorpagiuHa 6e3reka o3Haya€e TaKoK HEOOXiIHICTh afgar-
Tallil Aep>KaBHUX (hiHAHCIB 10 MOTPEO, 1110 BUILIMBAIOTH 3 IeMOTpa-
(iYHOT CTPYKTYpHU HACETICHHSI.

ITincymoBytoun, geMorpadiuyHa 6e3reKa CTOCYEThCS BiTHOCUH
Y CYCHIJIBCTBI MiX 1Or0 OKpeMUMU OAMHULISIMU Ta BiIHOCUH Hace-
JIeHHS-iepxkaBa. BoHO moTpedye 3acToCyBaHHS crieUdiyHUX Me-
TOMAIB AOCHIIXEHHS, SIKi TO3BOJISITh HE JIMIIE BUSHAYUTHU Cy4YaCHUN
cTaH aeMorpadiuyHoi 6e3reKu, aie i 3MOXKYTh MTPOrHO3yBaTH i po3-
BUTOK. BigcyTHicTh nemorpadiuHoi 6e3neku B KpaiHi CyIpOBOIKY-
€TbCs crielMMIiYHUMM HACTIiIKaMU, SIKi BIUIMBAIOTh Ha (DYHKITIOHY-
BaHHSI BCi€l KpaiHU, a He JIMILEe Ha 1i yacTuHU. [loJiniueHHs: ctaHy
neMorpadiyHoi CTPYKTYpU B KpaiHi BIUIMHE Ha PiBeHb 11 Oe3MeKu
B iHIIMX chepax HayK Oe3MeKu, i HeMae XXOaHO1 chepu O6e3IeKu, siKa
0 He 3ajiexana Bif JIOICbKOTo (pakTopy.
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I. V. YakoviykDemographic crisis as a challenge to Ukrainian statehood

Abstract. Security is usually considered a fundamental value, so its provision
is a priority for both the state and citizens. One of the factors that increasingly
affect security is the demographic changes taking place in today’s world.
Demography has never before had such a tyranny on the security of the state,
which is confirmed by the allocation of the sphere of demographic security of the
state in the scientific theory. The article attempts to define the concepts of national
security and demographic security of the state and to determine the relationship
between these two concepts, as well as to answer the question whether demographic
security as a new direction of research is a constant trend. or temporary necessity.

The article analyzes approaches to defining demographic policy, characterizes
the means used by states to solve demographic problems. Demographic policy
is defined and the role of demographic processes for the entire political process
in modern European states is defined. The article also reveals the causes of the
emergence and exacerbation of the demographic crisis in the world and,
in particular, in Europe. The topic is extremely broad, multifaceted,
interdisciplinary in nature, and therefore the article only outlines the problem.

Keywords: statehood, demographic security, demographic crisis, demographic
policy, migration, challenges
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MAIN APPROACHES TO STUDYING
AND OVERCOMING THE PROBLEMS
OF GENDER-BASED VIOLENCE

Abstract. This article focuses on gender-based violence and the legal
strategies to prevent it in Ukraine and globally. Gender-based violence affects
both men and women and includes physical, sexual, and psychological abuse.
The article explores the root causes and types of gender-based violence, including
sexual harassment and control over reproductive choices. It discusses legal
methods like administrative and criminal liability to address this issue,
emphasizing that gender-based crimes violate international law. The article also
highlights that men can be victims of economic and psychological violence while
women and children are primarily victims of sexual and physical violence. The
effective prevention of gender-based violence requires strong cooperation between
law enforcement and the criminal justice system. The article argues that a non-
interventionist approach by states is detrimental to the rule of law and societal
well-being. Overall, addressing domestic violence is a crucial problem and the
effectiveness of prevention measures by law enforcement is essential.

Keywords: gender-oriented violence, types of violent actions, prevention
of gender-based violence.
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Introduction. Gender-based violence is a deeply ingrained societal
issue that has gained recognition as one of the most painful social
problems. It was during the 1960s and 1970s, with the widespread
acceptance of the idea of equality between men and women, that
society began to condemn such violence. This shift was driven
by humanistic ideals that challenged the long-standing silence
surrounding domestic violence.

As society became more aware of the prevalence of gender-based
violence, it also started to acknowledge other forms of family violence,
such as corporal punishment of children, cruelty towards the elderly,
and violence against women. The revelation of these various types
of violence brought forth a range of moral, ethical, legal, and social
issues that required society’s attention.

In order to address this complex problem, a comprehensive
theoretical exploration of gender-based violence is necessary. This
exploration involves analyzing the underlying causes and negative
impacts of such violence, scrutinizing the different phenomena
encompassed by violence, and developing a classification system
to understand its various forms. This approach is crucial within the
field of legal science, where understanding the intricacies of gender-
based violence and its impact on human rights is of paramount
importance.

Domestic violence, as a significant form of gender-based violence,
infringes upon various human rights. Victims of domestic violence are
denied the right to protection from discrimination, the right to be free
from harsh treatment, and the right to life and physical inviolability.
Furthermore, domestic violence affects victims’ mental and physical
health, impinging upon their right to the highest standards of well-
being. It is imperative that the state takes prompt action and applies
legal measures against the offender to ensure the protection of these
fundamental rights.

The process of women’s emancipation, which granted women
equal rights with men and removed certain traditional "privileges’, that
defined societal attitudes toward them as the "weaker sex’ and the *fair
sex’, has complicated both intra-family relationships and societal
interactions. Despite substantial alterations over recent decades,
women continue to concede the resolution of most critical issues
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to men, affirming their dominant position within contemporary
society.

Research and discussion. The most prevalent form of violence
against women by men, regardless if it is a husband, work colleague,
or a stranger, is the degradation of their dignity. All forms of gender-
based violence are aimed at preventing women from exercising rights
and freedoms equally with men in political, economic, social, cultural,
and other spheres of life.

The right to personal safety is an essential aspect of family life that
is protected by a series of positive state obligations. These obligations,
according to international standards, are enshrined in national
legislation. The primary objective of these obligations is to prevent the
development of domestic violence, protect victims of violence, and
provide necessary assistance. It is crucial to note that socio-legal
intervention in family relations is justified in cases where it is necessary
to safeguard the well-being of family members, particularly women
and minors.

Domestic violence has far-reaching consequences that go beyond
the individual family unit. It significantly weakens humanistic
standards of family upbringing and contributes to the formation
of cruelty and immorality among the younger generation. Furthermore,
it paves the way for various antisocial behaviors such as neglect,
vagrancy, crime, and juvenile prostitution. Consequently, domestic
violence has become a widespread social issue with severe
consequences.

There is a strong correlation between family adversity, domestic
violence, and overall crime rates, underscoring the urgency to address
and prevent domestic violence effectively. From a societal perspective,
it is crucial to recognize that the decriminalization of family adversity,
especially the prevention of domestic violence, demands constant
attention and action from the state, law enforcement agencies, and
social services. Through collaborative efforts, it is possible to protect
the rights and well-being of individuals within the family unit and
create a safer, healthier society as a whole.

Statement of main provisions. For a long time, domestic violence
was regarded as a private matter, and therefore, the intervention of law
enforcement agencies was deemed unacceptable. However, with the
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integration process of Ukraine into the European Union and the desire
to protect the basic rights and freedoms of individuals, The Council
of Europe’s Convention «On Protection of Human Rights and
Fundamental Freedoms» started to play a more active role. Legislative
actions are now in effect, providing criminal liability for domestic
violence. Indeed, according to Article 126—1 of the Criminal Code
of Ukraine, domestic violence is not considered a private affair, but
a crime, punishable by public works for a period from one hundred
fifty to two hundred forty hours, or arrest for up to six months,
or restriction of freedom for up to five years, or imprisonment for up to
two years.

Domestic violence can take various forms, ranging from physical
and psychological (beatings, threats, blackmail, bullying) to sexual
and economic (forcing unwanted sexual relations, property blackmail,
deprivation of food and water) violence.

Gender-based violence is defined as an illicit act and is punishable
in most countries worldwide. According to Article 3 of the Council
of Europe’s Convention «On Protection of Human Rights and Basic
Freedoms», no one should be subjected to torture or inhumane
or degrading treatment or punishment. A social survey conducted
in 2019 in the Federal Republic of Germany (henceforth — FRG)
found that every third day in the FRG, a woman died at the hands
of a former or current husband or lover [5].

The equality of men and women is guaranteed in Ukraine by the
Law «On Ensuring Equal Rights and Opportunities for Women and
Men,» which defines one of the manifestations of gender-based
violence as both verbally expressed (threats, intimidation, obscene
remarks) and physically executed (touching, slapping) sexual actions
that demean or offend individuals who are in relationships of work,
official, material or other subordination. This law outlines protection
procedures against instances of gender and sexual harassment
discrimination, as well as the possibility of compensation for material
losses and moral damages caused by gender discrimination or sexual
harassment [5]. Ukrainian laws impose both administrative and
criminal penalties for gender-based violence. However, according
to the UN Population Fund as of 2018, over 1.1 million Ukrainian
women suffer physical, sexual, or emotional abuse annually [13].
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The preamble of the UN Declaration «On the Elimination
of Violence Against Women», proclaimed by UN General Assembly
resolution 48/104 on December 20, 1993, states that violence against
women is a manifestation of an unequal power equation between
women and men. Furthermore, the ideological basis for gender-based
violence is identified as machismo (sexism) and misogyny [6, p.
60—61].

In the year 2000, the United Nations Security Council (UNSC)
made a landmark move towards advancing gender equality by adopting
a resolution that proposed several recommendations for increasing
the involvement of women in political processes. This also extended
to the integration of gender considerations into the operations related
to peace and security carried out by the United Nations (UN). This
recognition of gender dimensions within such international contexts
marked a significant step forward in addressing systemic gender
disparities.

The resolution made specific proposals concerning the
amplification of women’s roles within decision-making environments,
particularly those related to peace building processes. This translated
into advocacy for greater female participation in negotiations in post-
conflict reconstruction, political, and economic decision-making
structures, as well as in building and maintaining sustainable peace
efforts. It addressed the imperative of having a gender-balanced and
inclusive approach to policy formation.

Furthermore, the resolution called for the incorporation of gender
perspectives into military training and peacekeeping activities,
a considerable leap towards fostering gender sensitivity in professions
and situations dominated by masculinity. This involved putting
in practice gender-responsive planning and execution of such
operations to ensure the unique needs of women and girls are
addressed, while also acknowledging and leveraging their contributions
to peace initiatives.

Moreover, it advised the integration of gender issues into the UN’s
reporting system. This significant proposition aimed to ensure that
gender issues and the experiences of women in conflict and post-
conflict situations are duly recognized, recorded, and addressed.
It sought to rectify the often overlooked or underestimated impacts
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of conflict on women and girls, by emphasizing the necessity
to systematically report and address gender-related issues.

Subsequently, the UNSC demonstrated its ongoing commitment
to women’s rights, peace, and security by passing another eight
resolutions pertaining to this nexus of issues. This dispersed any doubts
about the UN’s commitment to addressing gender-related issues
within contexts of peace and security. Six out of these eight resolutions
particularly emphasize on combatting conflict-induced sexual
violence. This reiterated the UN’s recognition of the need to address
this grave violation of human rights that disproportionately affects
women and girls in conflict situations, and the pivotal role that women
play in fostering global peace and security.

The Council of Europe’s convention on «Preventing and
Combating Violence Against Women and Domestic Violence» (the
Istanbul Convention) of 2011 delineates a system of responsibilities
for convention member states concerning the protection of refugees
and asylum seekers from domestic and gender-based violence. It also
establishes a range of safeguards for this specific group. Article 60
of the convention obliges member states to implement all possible
measures to ensure that violence against women based on gender
is recognized as a form of persecution [7, p. 43].

At present, sexual and gender-based crimes are considered severe
breaches of international law. They are, in essence, an assault
on a person’s fundamental human rights. Depending on the method
and context in which these offenses are carried out, they can
be classified into different categories falling under the umbrella
of international law.

Handling these appalling actions is complex due to the varied
nature of the offenses. These can range from, but are not limited to,
sexual violence, sexual slavery, forced prostitution, and forced
marriage. In some instances, these acts may be diligently planned and
systematically carried out, constituting war crimes. As war crimes,
they are serious violations of established customary and treaty rules
of warfare that all nations accept as binding.

In contrast, when these actions are widespread or systematic and
directed against a civilian population, they can be classified as crimes
against humanity. This classification suggests that such actions are not
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only acts which are grossly inhumane, they are also actions of a serious
nature that deliberately infringe upon human dignity.

Moreover, in even more disturbing instances, these gender and
sexual-based crimes can qualify as acts of genocide. This refers
to instances when such acts are committed with the intent to destroy,
in whole or in part, a particular ethnic, racial, religious, or national
group.

It’s essential to note, however, that the same crime can fall into
different categories depending on the context and surroundings.
A violation that is classified as a war crime in one scenario might
be a crime against humanity, or even an act of genocide, in another.
This complexity in categorization underscores the gravity with which
these crimes are treated under international law.

Examining the concept of gender-based violence, it is imperative
to note that not only women can be victims of domestic violence.
There are cases where men suffer moral oppression from their wives
but mostly tend not to publicize this. A. Krivulyak, the director of the
National «Hotlines» Department of the public organization «La
Strada-Ukraine», has noted that 13% of the total calls are from men
who, on a larger scale, suffer from economic and psychological
violence, whereas women and children predominantly fall victims
to sexual and physical abuse [8, p. 11].

It is important to mention that the complaints from men about
violence against them are significantly fewer, as men often feel
embarrassed to admit their vulnerability. It is perceived that men, being
the «stronger» sex, are not inclined to discuss their issues, regardless
of their gravity. This usually occurs due to the adverse influence
of societal views. For instance, if a man confides in his friend about
being beaten by his wife, the friend is likely to laugh at him instead
of contemplating the severity of the situation, adhering to stereotypical
beliefs such as «men don’t cry» or «you’re a man, you should
be strong.» Hence it can be broadly generalised that men’s gender
roles are shaped by «expectations regarding men’s dominant role
in making decisions concerning household affairs and financial
provisioning.» [9, p. 66]

One of the most effective means of combating domestic violence
is the fruitful cooperation among workers in the criminal justice
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system. A prime example of this is the experience of England and
Wales, where effective, albeit complex, legislation is in place that
ensures victims of domestic violence receive necessary legal assistance.
However, in practice, police officers and justice workers often adopt
a stance of non-intervention in family matters, leading to a deepening
of this issue.

The concept of «gender-based violence» emerged as a legal
category in the 1990s, thus the legal science has not yet developed
a clear, succinct, and adequate definition of such a concept. Gender
violence is a category of gender law, as it has a direct connection
to gender-related issues. Gender violence is a type of violence that
includes actions causing physical, psychological, sexual harm
or suffering, the threat of such actions, coercion, and other limitations
on freedom contrary to the principle of gender equality. In this context,
the issue of gender violence is presented from the perspective of sex-
based discrimination. This approach is novel and promising for global
and national legal science [10, p. 15].

Conclusions. Gender-based violence stands as an urgent, pervasive
issue in contemporary societies worldwide, a worrisome trend
underscored by both its prevalence and severity. This form of violence,
notorious for its reliability to not just physical but also psychological
harm, casts a long shadow over a multitude of societies and cultures
around the globe.

Regrettably, this deeply impactful issue is often dismissed
or underplayed by certain states, who perceive it merely as a private
issue and thus inappropriately relegated to the domestic sphere. This
perspective frequently results in a policy of non-interference, where
the state willingly distances itself from situations seen as familial affairs
and domestic disputes. However, in the context of a modern democratic
society, such an attitude is frankly unacceptable.

A modern democracy is built on principles of maintaining and
upholding human rights and freedoms, which include personal safety
and protection from harms such as gender-based violence. Therefore,
the task of law enforcement agencies extends far beyond maintaining
general peace and order — they also have a fundamental role
in protecting vulnerable individuals from domestic abuse in all its
forms.
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More than that, law enforcement agencies need to diligently
monitor instances of domestic violence and to effectively intervene
when necessary. Mere response strategies are insufficient — a proactive
stance is indispensable. This implies a transition from purely punitive
reactions post-occurrence to focus on comprehensive, timely
prevention strategies.

Overcoming the scourge of domestic violence is of tremendous
importance in contemporary times, a fact underscored by increasing
global awareness and advocacy campaigns. Policymakers and law
enforcement agencies must view this not merely as a duty but as an
urgent moral and societal imperative.

The effective application of preventative measures can significantly
contribute to minimizing the profound harm inflicted by gender-based
violence on individuals and societies. By doing so, law enforcement
agencies can play an instrumental role in preserving the dignity and
integrity of democratic states, ultimately fostering a safer, more
inclusive society.
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O. P. JlamkoBcbKa
OcCHOBHI MiIX01¥ 10 BUBYEHHS Ta MOJI0JIAHHS MPO0OJIeM reHIepHO
3YMOBJIEHOTO HACHJILCTBA

Anomauin. L[ cmamms cgokycosana Ha akmyanshiii npodaemi, wo 3a-
2POJICYE CYHACHOMY CYCRINbCIMBY — HACUALCIBY HA OCHOBI 2eHOepy — ma pu-
Juunux cmpameeisx itioeo 3anobieanns 6 Yipaini ma 6 ceimi. Hacunbcmeo
Ha 0CHOBI 2eHOepy 3acmocosHe i 00 40108iKI8, i JICIHOK, NPOSGATIOUU BCEOCIINC-
Hicmb coei npucymuocmi'y cyuachux cycninbemeax. Cmamms enuboxo anani-
3Y€ KOpeHi yiei npobaemu ma moywcaugi wasxu ii eupiuieHus.

Bcmanoenerno, wjo 6uxodsauu 3 61a0Hux oucoarancie mijxe 4oa08iKamu
ma JNCIHKAMU, HACUNLCMBO HA OCHOGI 2eHOepy MA€ i3uyHuUl, ceKcyarbHull
ma ncuxon0eivHUll acnekmu, 8UKOPUCMOGYIOUU MAKMUKU 3a15KY8aHHS, 00-
MIHYBAHHS, NPUMYCY MA HAIMb NIONOPAOKYBAHHS Y POOUHHUX A0 CYCRIAbHUX
xowmexcmax. O0Ha i3 0OCHOGHUX yinell ananizy, 30ilCHeH020 6 yiil cmammi —
PO3KPUMMSL OCHOBHUX MUNIE HACUACIMBA HA OCHOBI 2eHOepy ma iX cniesioHo-
weHHs 3 eendepHumu KoHempykuismu. Ceped HUX cAi0 8UOINUMU CEKCYanbHe
HACUALCMBO, NPUMYULYBAHHS JICIHOK 00 abopmie, NPUMYCO8Y 8a2iMHICMb,
HaOMIpHI peeHOUyi, 00MeNCeHHs CRINKYBAHHS 3 IHUUMU AH00bMUL, 3A00POHY NPa-
uroeamu ma inuie.

Bioznaueno, wio scepmeamu makoeo HacUAbCMea 8UABAAIOMbCS He MiNbKU
JCIHKU, AK UYe 3a36UMail CNPUMaemocs cycninbcmeom, a il 4oaosiku. Popmu
Hacunbemea, AKuUM nidoaromscs YoA08IKU, GIOPIZHAIOMbCA 810 MUX, AKI nepe-
acusaroms ucinku ma dimu. Yonosixu 3azeuuaii cmaroms 6inbul 8paAIUSUMU
00 pi3Hux ghopm ncuxonoeiunoeo Hacurvbemea. Lle moscyms oymu noeposu, npu-
HUICEHHS, [eHOPYBAHHS, MAHINYAAYIT, 0OMIHY8AHHS, NOCMITIHA KPUMUKA, a Ma-
KO0JIC NOKAPAHHA 30 HENOKOPY .

3 iHwoi cmopoHu, Jcinku ma 0imu nepesasicHo cmpaicoarms 8io cexcy-
anvbHo20 ma QizuuHoeo Hacusvbemea. Lle micmums 6 cobi He minvku 6e3noceped-
Hi @i3uuni Hanadu, ane il HACUABHUUBKI ceKcyanbHi 0ii. binbw moeo, jcinku
yacmo cmaroms 06 €KmMamu minecHo20 NOKApaHHs ma 0OMAauiHb020 HACUAbCMEA,
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Wo 8KAH4AE No0OI, Jcopcmoke nogoodcenHs ma iHuli popmu Qizuunoeo 3Hy-
wanns. lllodo dimeii, 6oHu, Ha Jcanb, 4acmo CMAarmb Hepmeam CeKcyanb-
HO20 HacuAbcmea abo e Hed6an0eo CMasaeHHs.

Cmamms Hadae demanvHuil 02450 OPUOUYHUX MemO00ié 8UPIUeHHS UUX
npobaem, AKi 6KAYAIOMb AOMIHICMPAMUBHY MA KPUMIHAAbHY 8i0n08i0aNb-
Hicmb, NOCUNEHHS 0epAHCcaBHOI npUcymHocmi 'y 8i0n0GIoHill cgepi cycninbHux
8I0HOCUH, 3a0e3neueHHs 000amMKOBUX NPeBeHMUBHUX MeXaHIZMi6 ma iHuli.
3asHauaemoucs, wjo 3104UHU HA OCHOGI cmami ma 2eeHdepy npeocmagnsaoms
8 CYHACHOMY C8Imi NOPYUEHHS 8 MOMY HUCAT MIJCHAPOOH020 NPABA i MOJCYMb
BUHUKAMU He AuuLe 8 Medcax CIMelHUX 8i0HOCUH, ane i 6 AKOCMI CYNYMHIX Npo-
5616 npu 30ilicHeHHI IHUWUX 3104UHI8.

Ha npukaadax oxpemux kpain €eponu (Aneaii ma Yeavcy)e cmammi na-
6800umMbCs 00TPYHMYBAHHS Me3U NPo me, w0 HallegheKMusHiuUM cnocooom
60pomb0U 3 HACUALCIMBOM HA OCHOGI 2eHOePY € NOCUACHHS CRiGNpayi midic npaso-
O0XOPOHHUMU OPeAHAMU MA CUCMEMOI KpUMiHanvhoi tocmuuii. Haeonouyemocs,
Wo no3uyis depicas ujo0o HeGMpPYHaHHs 8 Ui CNPAgU cynepevums NPUHYUNY
8epxo6eHcmea npasa, a HacAioku HacuAbCmea Ha OCHOGI eeHdepy He2amueHo
gidobpasicaembcs Ha Jcummi He AUlle Ha OKpemux cimell abo ocio, a i cycninb-
cmea 8 yinomy.

Karouoei caosa: cendepro-opienmogane nHacuabcmeo, 8U0U HACUNLHULKUX
dili, nonepeodiicerHs eeH0epHO-0PIEHMOBAHOR0 HACUNLCMBA.
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Abstract. The article delves into the intricate relationship between natural
legal understanding and human rights, emphasizing the necessity of a scholarly
approach for comprehensive worldview formation. Utilizing a methodology
grounded in monographic works and peer-reviewed articles by leading Ukrainian
scholars in the field of human rights, the paper explores vital rights and freedoms
as reflections of human biosocial needs. It challenges existing paradigms
by introducing a new classification and interpretation schema for these rights,
thereby making a substantial contribution to the academic discourse on the
subject.
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In the modern world, there is no society where the concept of law
is not utilized. Therefore, a proper understanding of the phenomena
it reflects gains an immediate worldview significance. Indeed, the
worldview of a person cannot be complete, perfect, if it lacks knowledge
concerning the essence of human rights and freedoms. However,
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contributing to the formation of a worldview is not the only practical
significance of the concepts outlined in this topic of the guidebook.
There is probably no person who in their daily life has never used such
words as: «law», «rights», «freedom», «duty».

Indeed, these terms (or more accurately — the concepts they
represent) are referred to when there is a need to prove the validity
of our demands, expectations, to justify our actions, deeds. The
persuasiveness, the effectiveness of using these concepts and terms
in such cases is noticeably strengthened if their understanding is based
on scientific conclusions, arguments, and propositions.

They — by their nature and purpose — are inherently vital because
they ensure the very existence of a person as a biosocial being [1].
In other words, without the realization, use, and implementation
of such rights, human survival and activity in society are generally
impossible.This substantiates the term used to denote the respective
part of human rights and distinguishes it from the entire complex
of human rights. (However, vital rights and freedoms are often also
denoted by such terms as «fundamental», «basic», «essential»,
«natural», so they can all be considered, in one way or another,
synonyms).

The principle seems crucial to state that any human activity
is always, essentially, nothing more than a process of satisfying
a person’s numerous diverse needs. Therefore, one can define that
vital rights and freedoms are certain opportunities for a person which
are necessary for satisfying biological and social needs of their existence
and development in specific historical conditions, objectively
determined by the reached level of societal development, and ensured
by the obligations of other subjects. So let’s outline the main properties
of this phenomenon, some of which previously received academic
interest in the works. The research was based on monographic works,
professional scientific articles, and other publications of leading
Ukrainian scholars in the field of human rights — P. Rabinovych,
S. Dobriansky, O. Dashkovska, O. Uvarova, V. Smorodynsky and
others.

Firstly, it’s about certain opportunities for a person to act
in a certain way or refrain from certain actions — with the aim
of ensuring one’s proper existence and development, as well
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as satisfying those needs that have formed in a particular society. And
by ’fundamental rights’, we mean those opportunities without which
a person cannot maintain a normal existence. But what does 'normal’
mean? The answer to this question is determined by the biological and
social substantiation of human needs. It’s worth emphasizing that
these needs, being a result of the historical-natural and social
development of humanity, are not static.

Secondly, the content and scope of human oppurtunities largely
depend on the opportunities of the entire society, primarily on its level
of economic development. In this sense, human’s fundamental rights
are social phenomena: they are predominantly brought about
by society, based on a human’s biological traits and anthropic potential.
Even when we talk about satisfying purely biological needs, their real
substance, scope, forms, and means of satisfaction for a person are
historically specific, usually determined by societal development [2].

Thirdly, these opportunities, based on their fundamental, ’starting’
indicators, their initial doses’, should be equal for all people. Only
then will they be considered rights (from words like ’correct’, fair’,
’righteous’, ’justified’, and ’legitimate’).

Fourthly, they cannot be taken away, alienated, or separated from
a person, nor can they be considered a «gift» from the state or any
other organization or individual.

Lastly, fifthly, for the characterized human capacities not to be
merely declaratory or promised, but truly real and actualized, it is
absolutely necessary to impose on some other subjects the duty
to facilitate their realization or, at least, not to obstruct their use.
Otherwise, such human potentials may turn out to be fictitious,
unrealistic, not guaranteed by anything or anyone. In other words, the
interdependence of fundamental human rights and freedoms and the
corresponding obligations of other participants in social life is an
objective socio-natural regularity, a necessity [3]. The outlined
interpretation of the fundamental rights and freedoms of a human
being is based on the «natural» understanding of law as one of the types
of non-positivist, non-normativist understanding of law, which was
mentioned in the introductory part of the course.

In various documents, legal acts (including international laws and
in national legislation), in scientific and journalistic literature, the term
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«human rights and freedoms» is often used. However, the distinction
between rights and freedoms as social phenomena, as well as between
the corresponding concepts (unless they are considered identical), has
not been conclusively clarified even on a general theoretical level.
Therefore, the terms «rights» and «freedoms» are often used
synonymously. If the content of the concept of human rights is revealed
through the philosophical category of «possibilities», then such
an interpretation will surely cover the concept of human freedom as well.

The understanding of human rights as certain capabilities can
be found, in one way or another, in the works of various lawyers, and
other social scientists. As for other interpretations in modern scientific
literature of the concept in question, they can, for the most part,
be generalized to the following:

1) Human rights are a certain form of regulated freedom;

2) Human rights are a certain type (mode of expression)
of morality;

3) Human rights are certain needs or interests of an individual,

4) Human rights are goods or values (whether material, spiritual,
or purely social) that satisfy their needs and interests;

5) Human rights are goods in themselves, her demands for certain
benefits addressed to society or the state.

All the approaches mentioned above represent possible aspects,
facets of existential rights and freedoms; however, only the category
of capability allows for the most accurate reflection of their inherent
nature.

Considering that we just used the phrase «inherent nature»
(phenomena), it seems appropriate to explain how exactly one should
understand the essence of any social phenomena, what it entails[4].
So let’s note that the social essence of phenomena is their ability
to serve as a means of satisfying the needs of subjects of society.

Therefore, to reveal the essence of a social phenomenon, it is
necessary to determine: a) The needs of which subjects (i.e., whose
needs) the examined phenomenon satisfies: whether it meets the needs
of individual individuals, their communities, associations, or society
as a whole, and b) What types of their needs it satisfies.

The interpretation of the overall concept of existential human
rights, as defined above, is grounded, essentially, on a socio-need-
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based approach. Indeed, the existence and development of every
individual usually only occur in the process of satisfying their various
needs; this process, understandably, is largely mediated by tools that
are the natural historical consequences of the activities of other
entities, namely the results of past and present societal production
(both material and spiritual) [5][6]. This process takes place solely
thanks to relations, interactions, and connections that this individual
has with other people and their groups — socially obligated subjects
of society.

Therefore, this understanding of existential human rights can
be briefly expressed as follows: any human right is a right to satisfy
certain needs. This is where the humanistic aspect of the needs-based
interpretation of existential rights (and freedoms) is manifested, and
it is arguably its most significant advantage.

It seems evident that the role of various human needs — and hence,
the process of satisfying them — in the existence and development
of a person within society is ambiguous. Considering such a role,
among all human needs, the ones considered primary are those
without whose satisfaction human life becomes impossible. These
typically include needs for food, clothing, and housing. (By the way,
this principle is enshrined in Article 48 of the Constitution of Ukraine).

It is stated that «Everyone has the right to an adequate standard
of living for themselves and their family, which includes adequate food,
clothing, and housing». In light of this, the mentioned three types
of needs can be justifiably considered basic, i.e., foundational,
fundamental, principal — in one word, existential.

So, based on the presented arguments, it seems reasonable
to conclude that — from the perspective of a needs-based approach —
the essential rights and freedoms of an individual should be considered
those that affirm their ability to satisfy vital needs. Human rights, like
any other phenomenon, are characterized by certain qualitative and
quantitative indicators. The qualitative attributes are primarily revealed
through the content of human rights, while the quantitative ones are
represented by the scope of such rights.

The notion of the content and the extent of human rights are
enshrined, for example, in Article 22 of the Constitution of Ukraine.
Specifically, section 3 of this Article determines that when adopting new
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laws or amending existing ones, it is impermissible to narrow the content
and range of existing rights and freedoms. This provision is very
important as it addresses the issue of restricting human rights: indeed,
the narrowing of content and the reduction of the scope of human rights
are the primary consequences of such restrictions [7]. Therefore,
to correctly apply the aforementioned constitutional rule (which, by the
way, is frequently used by the Constitutional Court of Ukraine), it is
necessary to accurately understand the concepts it refers to.

When characterizing the content of human rights, one must start
with the philosophical category of content. According to the latter,
content is a certain orderly collection of elements and processes of the
phenomenon that creates it. With a change in the organization
of elements, the content of the object fundamentally changes along
with its properties. So, what elements can we identify in such
a phenomenon as the essential human rights?

From the understanding mentioned above, it becomes clear that
the central, core element of such rights are certain human capabilities —
the ability to act in a certain way or refrain from certain actions
to satisfy certain needs and interests. As known from the general theory
of activity, any human activity is characterized by certain constituent
elements, properties [8]. These primarily include: the goal, the subject
(object) of activity, conditions of activity, methods (forms) of activity,
means of activity, results of activity. The most important among them
are the conditions and means of activity, as they determine the reality
of using the capabilities of the subject, their actualization.

Therefore, it can be determined that the essence of human rights
and freedoms is their qualitative characteristic, which is reflected
by the conditions and means of activity that create the human
possibilities necessary for satisfying the needs of her existence and
development.Thus, the essence of the right to higher education
is characterized by the conditions for admission to educational
institutions, conditions of studying in them [9], and also the means
(tools) that can be used in the learning process [10]. Quantitative
indicators of human rights are reflected by the concept of the scope
of human rights.

Quantity is a defined aspect of a phenomenon that characterizes its
multiplicity, magnitude, intensity, degree of manifestation of one
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or another of its properties. The scale of a phenomenon is determined
through certain units of measurement (for example, the number
of possible variants of a particular behavior, the amount of time, the
number of goods, the size of benefits). Thus, the scope of human rights
and freedoms is their quantitative characteristic, which is reflected
by indicators of the limits of relevant possibilities, expressed in certain
units of measurement. Units of measurement of the ’quantity’ (scope)
of human rights cannot be universal, unambiguous, homogeneous for
all and any existential human rights. The nature of such units
of measurement is determined primarily by the content of possibilities
reflected in the corresponding rights and freedoms, as well as by the
peculiarities of the bearers (subjects) of the rights and the specificity
of the objects of these rights and freedomis (i.e. different types of goods).
For example, the scope of the recently mentioned human right to receive
higher education is characterized, in particular, by the number of higher
educational institutions where it can be obtained, as well as by the
number of specialties for which they train corresponding specialists.

Existential human rights, their realization, and usage — as follows
from their essence and purpose — are intended to ensure, i.e.
to guarantee, the minimally necessary (under certain historical
circumstances) conditions for a person’s existence in any society. Such
conditions must be provided to each member of the respective society,
and ultimately to each person, wherever they may be. Therefore, the
equality, sameness of such existential conditions — at least, in their
minimal life-support dimension — is one of the most convincing
manifestations of the principles of humanity, fairness, justice in the
functioning of any modern society.

One of the main means of ensuring such a social state is a certain
unification, standardization of these human rights and freedoms, i.e.
the establishment of universal (worldwide) patterns, standards — the
so-called standards to which human rights and freedoms should
correspond, wherever and whenever a person exists, and also ensuring
their realism, actualization by various social instruments (so-called
guarantees) [11]. For relevant organizations (states, interstate
associations, international bodies, etc.), these standards usually
become ecither formally (legally) binding, or at least desirable,
recommended.
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Guarantees of future human rights and freedoms are social means
by which to ensure:

a) promotion of their implementation (use),

b) protection, and c) in case of their violation — defense of such
rights and freedoms. Among these guarantees, means of the
international level have gained extremely important significance.

They include:

a) International legal acts that contain principles and rules
of action, formulate rights and duties of relevant subjects (conventions,
pacts, agreements, treaties, etc.), as well as international documents
that, although they do not formulate mandatory rules of action,
at least, secure, declare, and name human rights and freedoms (for
example, declarations, statements, memoranda, etc.);

b) Activities of international bodies observing and controlling the
observance of essential human rights and freedoms (commissions,
committees, councils, commissioners, etc.) and protecting these rights
(international courts, tribunals). The first type of guarantees can
be called documentary, and the second — active.

These documentary guarantees often lay down international
standards for essential human rights and freedoms. These standards
have the following key features:

The first lies in that these standards fix minimum indicators:
a) of certain content, or b) of certain size, or ¢) both content and size
of essential human rights. The second feature is that various states are
obliged or encouraged to reach these indicators.The third lies in that
standardization may also refer to legal means of ensuring essential
human rights (judicial, extrajudicial, etc.). The fourth lies in potential
means of international influence on states that violate the
aforementioned standards: regarding legally binding standards, these
means could be various forms of coercive influence on the violator
state, while regarding recommended standards — different forms
of purely political influence.

And finally, the fifth characteristic of the mentioned standards lies
in their substantive universality, which must organically be combined
with a certain dependency of their implementation on specific
historical conditions and circumstances in different human
civilizations, regions, and sometimes even in countries. This feature
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is directly stated in some important international documents (for
example, the UN Human Rights Committee noted that the right
to family life may vary depending on socio-economic and cultural
conditions; and the European Court of Human Rights adopted the
«margin of appreciation» doctrine, which includes, in particular,
interpretation of the European Convention on Human Rights and
Fundamental Freedoms.

Conclusions.Therefore, considering all the above-mentioned
features of the standards considered, the following definition of their
general concept can be proposed: International standards of vital
human rights and freedoms are principles and norms enshrined
in international acts or documents, textually unified and functionally
universal (for certain international associations of states), which record
the minimum necessary or desired content and/or scope of such rights,
dictated by the achieved level of societal development, as well
as establish state obligations regarding their provision, protection, and
defense and provide negative consequences of a legal or political nature
for their violation. The classification of such standards can be carried
out according to different criteria.

Specifically:

* According to their ontological (existential) status — nominal
(in other words, terminological or textual), which include only the
names of human rights and freedoms used in international acts, and
factual (substantive), which record in the specified sources substantive
and volumetric indicators of such rights and freedoms;

* By deontological status — obligatory, the embodiment of which
is formally necessary for the respective states and can be ensured even
by the application of international political-legal sanctions, and
recommended, which, although they do not have formal obligation,
are also secured by international political (moral-political) sanctions;

* Based on the area (territory) of their application — global
(universal, global) and regional (in particular, continental, a vivid
example of which is the European Convention for the Protection
of Human Rights and Fundamental Freedoms (1950));

» By their target audience — general (applicable to all people) and
specialized (addressed to members of certain social communities,
groups, for example: children, women, refugees);
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* By the establishing entity — standards of the UN, UNESCO,

Council of Europe, European Union, etc.

Overall, it should be noted again that various classifications

of human rights and freedom standards are designed to reflect their
specific characteristics; and these distinctions must undoubtedly
be taken into account when constructing and using legal tools for
ensuring (that is, promoting the implementation, protection and
defense) the fundamental rights and freedoms of individuals.

15.

16.
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Mupuano II. P.
ITpupoane npaBopo3yMiHHS TA MPaBa JIOINHA

Anomauisa. B oaniti cmammi docaioxcyemvcs enubUHHA KOHUENyis npu-
POOH020 nPagopo3yminHs ma npas aodunu. Kirouwosa mesa, sxa npedcmaensi-
e€mbcsi 045 002080peHHs, NOASAE 8 MOMY, W0 OCKINbKU Ui NOHAMMS NPAMO
BNAUBAIOMb HA C8IM02A50 OKpeMoi ocoducmocmi ma Ha ii 63aemo0ii 8 cycninb-
cmei, 6OHU Marmy Oymu eue4eHi ma rpyHmogHo npoananrizosari. Ocobaugy
yeaey ¢ cmammi npudineHo po3easdy npas A0uHU, SKi 86ajicaromocs 6e3no-
yeil acnekm, aHaNi3ye ix Koperi ma 3HaueHHs, woo Kpauje 3p03ymMimu, K GOHU
@yHKyioHyroms 6 medxcax Hauwioi cycninvroi cmpykmypu. Hanucana cmamms
Mae Ha Memi 30ilicHUMU UiHHUI 6HeCOK 8 HAYK08e PO3YMIHHS 8AJNCAUBOCMI NPU-
POOH020 NPABopO3yMiHHA Ma npae Ato0UHuU, cnodiearouucs, Wo ye 3HaHHs CApuU-
amume nooasbUoMy npoepecy 8 ix po3eumky i 3axucmy.

Y ecmammi nadaemoca naykoee eu3Ha“eHHs JICUMMEBO BANCAUBUX NPAG
i 60000 5K ModCcAuBOCMEl, HeOOXIOHUX 04151 3a0080AeHHS DI0N0CIMHUX | COUIaANb-
Hux nompe6 ocobucmocmi. Aemop niokpecaroe, wo yi nompeodu € OUHaAMIMHUMU
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i 3MIHIOIOMbCA 6 HACi NIO BNAUBOM iICMOPUHHUX [ coyianbHux ghakmopie. OcHoBHI
XapaKmepucmuKkuy yboeo seuuia 6yau paniue guceimieni ¢ aKkademiunux 0o-
caidnceHHsx, 00HaK cmamms nPONOHYE HOGUI nioxid 0o ix Kaacugikauii ma in-
mepnpemauii, wio 003604s¢€ eaubuie 3po3ymimu ix npupooy i 3Ha4eHHs..

Jocaidxncenns po3uiupioe po3yminHa npupooHo20 Npagopo3yMIiHHA ma npae
N00UHU, NIOKpecaoqu ix eaxciugicmo 045 3a0e3neuenHs 2i0H020 JCUmms
ma po3eumky ocobucmocmi é cychinbcmei. 3po6.1eHo 3HauHULl BHeCOK Y Ghop-
MYBAHHS HAYK08020 Ni0X0dy 00 aHaAi3y UuXx NOHAMb, HAOAYU HOBI meope-
muuni ma memoodonoeiuti incmpymenmu. Bona moxce cayjicumu ocHosorw 0
nodanvuiux 0ocaioicerv 6 0auiii obaacmi, CHpUAIOUU NOOANULOMY PO3BUMKY
HayKo6oi dymKu npo npupooy ma 3HaA4eHHs NPUPOOH020 NPAGOPO3YMIHHA
ma npas a0urU.

Karouoei caosa:npupoone npagoposyminns, npasa aodunu, diocouianvi
nompebu, Mmemo0onoeiuti acnekmu 00CAi0NCeHHS NPas AOOUHU.
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YK 340.132.6

C. I1. Jlo6psancokuii, kanouoam wopuousHuUX HayK, 00-
yeum, npoesionuil Haykosuil cniepodimuux Jlveiecoroi
saabopamopii npaeé aroduru HII deprcasroeo 6ydigHu-
ymea ma micuesoeo camospsaidysanus HAIIp H Yxpainu

XAPTIAA OCHOBHMX NMPAB €C B EBPONMEACHKOMY
I HAUIOHAJIbHOMY NPABOBUX NMPOCTOPAX

Anomauia. Cmamms npucesuena ananrizy poai Xapmii 0CHOGHUX npas
€C 6 esponeiicbkomy [ YKPAiHCbKOMY PABOBOMY NPOCMOPIL, XAPAKMePUCMUU]
OKpemux meHOeHyill po3gumKy npag ma c00600 A00UHU Y €8PONEliCbKiil npago-
giil cucmemi (na npukaadi Xapmii €C). Buceimaeno naykosi i npagogi nioxoou
00 po3yminHs cymHocmi npae i c60600 A00UHU, iX NPABOBO2O PecyNi08aAHHS.
Bucnaosaeni agmopcoki MipKysanHs ma npono3uyii cmocoeHo YOOCKOHANCHHS
KOHCMUMYUIlIHO-NPA6o8oi peenamenmauii 0CHOBHUX Npaes i c60000 AHOUHU
i epomadanuna 6 Ykpaiui.

Karouosi croea: Xapmis ocnosnux npas €C, npasa A00unu, KOHCmMumy-
YIiuHi npasa Moo0uHuU

ITocTanoska npodjemu. OQHIEO 3 HAWBAXIUBIIIUX ITPOOJIEM
CYy4aCHOTO CYCITIJTBHOTO PO3BUTKY € MMUTAHHS B3aEMOBITHOCUH JEP-
JKaBW i rpoMaJsTHUHA Yepe3 (popMyBaHHS e(heKTUBHUX HALIIOHATBHUX
Ta Mi>KHapOIHUX MEXaHi3MiB 3aXUCTY MPaB i CBOOO JIIOAUHU. ATTXKe
HasIBHICTh UM BiICYTHICTh OCHOBHUX IIpaB i CBOOO JIIOJUHU i IPO-
MaJsiHUHA BUCTYIa€ HAMOIbII SICKPAaBUM MTOKa3HUKOM CTYTIEHS
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PO3BUTKY TPOMAaJITHCHKOTO CYCIiJIbCTBA, MOOYIOBY MPAaBOBOI Iep-
KaBu. 3abe3MeyeHHs npas i CBOOOM JIOAWHY BU3HAYAE PO3BUTOK
OiTBIIOCTI KpaiH Ha HIJISIXY MOJITUYHOI AEMOKpAaTii, EKOHOMIYHOTO
CHiBpOOITHULITBA, € OAHUM 3 BU3ZHAUYAILHUX 3aBAaHb MPOLECY pe-
(dopMyBaHHST YKpaiHCHKOTO CYCHILCTBA, 110 HaOyBa€ 0COOIMBOTO
3HaYCHHS Y KOHTEKCTi €BPOIEICHKOI iHTerpallii Ykpainu [1, c. 56].

Kpainu €Bpornu mpoiuii TOCUTh JOBTU IIJISIX Bil TIparHEHb
CTBOpPEHHS 00’emHaHO1 €Bponu 10 icHyBaHHs €Bporeiicbkoro Co-
103y (mani — €C) y ioro cyyacHomy Bui. [Tonan 50 pokiB BigOyBa-
€TbCSI MOJEI0OBAaHHS MPaBOBUX 3acal iHTerpalii eBporneicbKux
JepXaB B €KOHOMIYHUX Ta MOJITUYHUX BifHOCHHAaX [2, c. 99].

YKpaiHa 3 moyaTKy CBOTO JIep>KaBHOTO OyIiBHMIITBA BUSBUJIA
HaMip MOCIiCTU HaJlexKHe Miclie Y €BPOINEiicbKOMY CITiBTOBapHCTBI.
Tlepmim KpOKOM y LIbOMY KEPYHKY CTaB BCTyN YKpainu g0 Pagu
€Bponu (mani — PE) i BiamoBigHe 0CBOEHHS HEIO MPaBOJIOIMHHUX
CTaHJAPTiB 1Ii€1 opraHizailii, FOJJOBHUMU 3 IKUX, 0€3 CYMHIBY, € Mpa-
BO3axMCHiI MTpUHUMNNU €BponeiicbKoi KOHBEHIIIT 3 MpaB JIIOAUHU
(mani — €KILJT) ta €Bporneiicbkoro cyay 3 mpas JIOAWHU (Hajti —
€CILI), BinoOpaxeHi y fioro 0aratopiuHiii mpakruili. [1puitHATTS
2006 p. 3akony Ykpainu «I1po BUKOHaHHS pillleHb Ta 3aCTOCYBaHHS
MPaKTUKU €BPOTEHCHKOTO CYyy 3 TIpaB JIOAUHU» CTaJI0, BOYCBU/Ib,
He3allepeyHUM CBilUEHHSIM CEpMO3HOCTI HaMipiB YKpaiHU IOCTY-
MOBO MPUBECTU CBOE 3aKOHOJAABCTBO Ta MPAKTUKY MOro 3aCTOCYBaH-
Hs Y BilMOBIAHICTh 3 O3HAYEHUMMU cTaHAapTaMu. [Tonpu HemockKo-
HaJIiCTh HU3KU TOJIOXEHb 3ralaHOro 3aKOHY, 1110 KOHCTaTyBaJlIOCh
Yy BiTYU3HSAHIN HayKoBiii gitepatypi [3, c. 134—135], ramaemo,
1110 MOXKHA BBaXkKaTH HAJIaTOKEHHS MEXaHi3My MOCTYIIOBOTO 3aIIpO-
BaXKEHHSI MPaBOIIOAMHHUX cTaHAapTiB PE y mpaBonopsimok Ykpa-
THU JTOKOHAHMM (pakToM. Y Toii yac, Koiu PE € mepcrieKTUBHOIO
(opMor10 MOTITUYHOI iHTerpallii nepxkaB €BpPOIH, 111e OiTbII MOX-
JIMBOCTI CHiBOpalli He JUIe Y MOJTiTUYHil cdepi, a i y cdepi coli-
aJIbHili, EKOHOMIUHil BiIKpUBAIOTLCS IJIs1 YKPATHU Y TAKOMY MiX-
HapoJHOMY iHTerpaliiiHoMy 00’eqHaHHi K €C.

INepebyBatoun Ha po3gopizkeki Mixk CxomoM Ta 3axoa0M, Tiepe-
>KVBAIOUU CyTIepeusMBe BiMUyTTsI BJ1aCHOI 0araTOBeKTOPHOCTI, YKpa-
iHa TOBITBHO, aJle IePeKOHAHO BCe X KPOKye B €Bpomy. BeTyn
VYkpainu B €C € BiggajaeHo10, aje 10CUTh MPUBAOIMBOIO MEPCIIeK-
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TUBOIO, MPUHANWMHI HUHi, KOJIU, IK BiIOMO, BiOyBalOTLCS TIEpero-
BopM MixX Heto Ta €C 111010 MiANMcaHHs 10TOBOPY MPO acolliiifoBaHe
Y1eHCTBO [4, c. 41]. Peanizalist 1bOoTro CTpaTeriyHOIO 3aBIaHHS IS
VYKkpaiHu BumMarae, nopsij 3 iHILIUMM, OCBOEHHSI ITPaBOBOI CUCTEMU
€C. lle Bupaxa€eThcs y po3po0ili po3raiaykKeHoi CUCTEMU HOPMAaTUB-
HO-TIPaBOBUX aKTiB, sIKi MOKJIMKAaHi BperyJIroBaTH MpoLec aganTailii
3aKOHOABCTBA YKpaiHu 0 3aKoHOoaBcTBa €C.

HeonminHoto ckitagoBoto rmpaBoBoi cuctemu €C € rpyna ioro
aKTiB 3 MPaB JIIOANHU, SIKa CYTTEBO MPUMHOXMJIACS y 3B’SI3KY i3 pO3-
pobseHHsM Ta yxBaeHHSIM €C y 2000 p. «KOHCTUTYLIITHOTO OiTi0
MpaB JIIOAWHM i TpOMaIsTHUHA IIOTO HaHALIIOHAJIBHOTO YTBOPEHHSI»
[5, c. 40]. Moro Ha3Ba ykpaiHChKOI0 MOBOIO (y Tepexiani LIeHTpy
MOPiBHSJILHOTO MpaBa mpu MiHiCTepCTBI IocTULLiT YKpaiH1) 3ByYUTh
Tak: «Xaprig ocHoBHUX npaB €C» (mani — Xaptis €C).

BaromicTth LIbOT0 JOKYMEHTA 111010 YKpaiH BUBHAYAETHCS TUM,
IO YKpaiHChKa ITpaBOBa CMCTeMa IIOBMHHA PO3BUBATHCST Y HATIPSIM-
Ky 3agoBojieHHs KoneHrareHcbKux KpUTepiiB 1100 CTaOiIbHOCTI
CYCIMiJIbCTBA, BEPXOBEHCTBA MpaBa i (PYyHKLIOHYBaHHS PUHKOBOI
eKOHOMIKH. [4, c. 42]. A came TOTpUMaHHS MMPaB JIIOJUHU BUCTYTIA€
YU He HAaWBaXJIMBILIMM 10Ka30M, BUSIBOM TOTPUMAaHHS IPUHLIUITY
BEpPXOBEHCTBA TTpaBa.

Ho aii MixkHapOIHUX YMHHUKIB TpaHCchOopMaIlil BITYN3HSIHOTO
3aKOHOJ/IABCTBA Y HAIIPSIMKY BCE OiIbIIIOTO BTUIEHHSI 03HAYEHOTO
MIPUHIINITY Y TOTOYHOMY 3aKOHOIABCTBI, JOJIyJalOThCS I TICBHI BHY-
TpilHi pakTopu, a came: ctBopeHHsT KoHcTutryuiiiHoi Acamoiei
Ta KOHCTUTYLiTHOT KOMicii, SIKi MOKJIMKaHI PO3POOUTHU MPOEKT
oHoByieHo1 KoHcTuTyii YKkpaiHu, B TOMY YMCIIi 1 1IIOA0 YAOCKOHA-
JICHHSI KOHCTUTYLIHO-TTPABOBUX HOPM 3 IOPUINYHOTO FapaHTyBaH-
H$T OCHOBOIIOJIOXKHHMX TIPaB i CBOOOI JIIOAMHMU 1 TpoMaissHiHA [6].

AHani3 ocTaHHIX qocaimKeHb i myoaikauii. [ToHsaTTs, TpobaeMu
CYTHOCTI, CTaHy, IPaKTUYHOTO 3aCTOCYBAaHHS, YIOCKOHAJICHHS
Ta MEPCHEKTUB PO3BUTKY TpaB JIOAWHU MigHIMaIUCs, 30Kpema,
B npaltisix B. bytkeBuua, M. bypoMeHcbkoro, A. [imutpieBa, O. 3a-
nopoxHboro, I1. Padinosuya, H. Kapmauosoi, C. Kisanosa, M. Ko-
3100pu, 1. Jlykamyka, B. Muuuka, P. Mioanepcona, C. IlleBuyka
TOLLIO, SIKi JOCTiIXKYBaJIM SIK YHIBepCasbHi, TaK i perioHajbHi CTaH-
Japty npaB JoauHu. [Tpu yomy iX rpaili Cay>KUau DiarpyHTsIM 11
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MPUIHATTAX pillleHb MiXKHAPOJHUMU OpraHi3alliIMU II0A0 YI0CKO-
HaJIeHHS OUX MexaHi3MiB. HeoOXiZHO BiA3HAYMTU IOCTiIKEeHHS
Takux BYeHUx, sk T. AnmynoBa, O. bytkeBuu, M. [HaTOBCBHKUIA,
0. Kpecin, JI. JIyup, M. Muxkiesuu, B. Mypasiios, P. [1leTpos,
I1. TTymxkap, O. CearyH, M. Tounupkuii, A. @egoposa, I. FOnkis-
ChKa, $SIKi y CBOIX IpallsiX 30CepeKyBalli YBary Ha yIOCKOHaJeHHi
€BPOIECHCHKOI CUCTEMU 3aXUCTy TpaB JoauHu. Cepen InX JOCIi-
JIKEHb € YMMAaJIO MPOMNO3ulIiil oa0 pepopMyBaHHS €BPOIEIICHKOL
CUCTEMMU 3aXUCTY MpaB JIOJNHU.

MerTo10 L€l CTATTI € XapaKTepUCTUKA OKPEMUX TEHACHIIi po3-
BUTKY IIpaB Ta CBOOO JIIOJWHU Y €BPOITEIICEKOMY ITPaBOBOMY ITPO-
cTopi (30kpema Ha mmpukiani Xaprii €C), a TaKOK BUCIOBICHHS
MEeBHUX MipKyBaHb CTOCOBHO 3HAUEHHS TaKUX TeHACHII 1715 3a-
XUCTY MpPaB JIOAUHU B YKpaiHi

Buknan ocHOBHOrO MaTepiay HOCTiIKeHHs. 3 HaOpaHHSIM YMH-
HocrTi JlicaboHckkoro gorosopy 1 rpyans 2009 p. Xaprisg €C Haby1a
IOPUINYHOI CHJIM OMHOTO 3 ycTaHOBUMX HoroBopiB €C. bepyun
JIO yBaru cucteMy mkepesi npaBa €C, 30Kpema Bxe ycTaJeHUI y Ha-
YKOBIl JTiTepaTypi MO TAKKUX IKEPEJT 3a CTYIIEHEM iX (pyHIaMeH-
TaJIbHOCTI Ha TIEpBMHHI Ta BTOpUHHI [7, c. 120], MOXXHa 3 BIieBHEe-
HiCTIO CTBEpIXXYBaTH, 1110 11t Cyny €Bponeiicbkoro Cotosy (naji —
Cyn €C) — opraHy, IKUii TTOCIiZOBHO 3a0e3IeUy€e BTUICHHS
npuHUKIY TpiopuTeTy npaBa €C 111010 HalliOHAIbHUX MTPaBOMO-
PSIKIB Aep:KaB-WwICHIB IbOTO (DOPMYBaHHS, TIEPIIIOYCPTOBOTO 3HA-
yeHHsI HaOyna came XapTist €C, a He €EKI1JI, mompu Te, 1110 OCTaHHS
Bu3HaHa €C oHUM i3 3araJlbHUX MPUHIIUIIIB HOTO MPaBOBOI CUCTE-
MM, sIKi (IPUHIIUIN) TeX € IKepenamu npaBa €C. AmKe BiIMOBiTHO
1o 11.3 ¢1.6 JoroBopy npo €C (onuH i3 ycraHOBYMX akTiB €C, 3Mi-
HeHmit JlicaOOHCHKMM TOTOBOPOM) OCHOBOITIOJIOXHI TIpaBa, B TOMY
BUIJISIII, B IKOMY BOHU 3aKpirieHi B €KI1JI i BUninBaloTh i3 CIijib-
HUX 151 AepkaB-wieHiB €C KOHCTUTYLIHHUX TPaINILiil, BAZHAIOTh-
cs 3aralbHUMU npuHLIMnaMu npaba €C (1110 cTaBUTH iX B iepapXii
mxepest mpaBa €C Ha Ipyre Micle Mmicjig Horo ycTaHOBYMX JOTOBO-
piB). [8, c. 112].

Takum 4yMHOM, He3BaXKalouM Ha TOM (pakT, 110 3MiHU, BHECEHI
1o yctaHoBUMX moKyMeHTiB €C JlicaboHchkuM goroBopom 2007 p.,
nependavaoTb 000B’s130K €C npueaHaTuCs 10 CUCTEMU 3aXUCTY
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npaB moauHu Ha ocHoBi €KIIJI, cboroani BnacHe Xaptist €C € mKe-
peJIoM CTaHIapTiB 3aXUCTY MpaB JIOAWHU JIJIs1 YCiX OpraHiB Ta iHCTU-
Tyt €C. BapTo 3ayBaxkuTH, 110 TiIBKY 3a TIEPIIAIM PiK YMHHOCTI
Xaprtii €C Cyn €C nocunascs Ha ii Hopmu noHan 30 pasis, a B
ymcrornazi 2010 p. Briepiile y CBOEMY pillleHHi aHYJTIOBAB ITOJI0XKEHHS
Hu3ku peraameHTiB €C (omHiel 3 GopM BTOPUHHMX JKepes MpaBa
€C) uepes ix cynepeunicts Xaprii €C [9].

BusHauatouun cTpyKTypHO-3MicTOBHiI ocobsmBocTi Xaptii €C,
cJiia BimMiTuTH HacTymHe. [To-nepiie, nepeBaxHa OiTbIIICTb MPaB,
gKi 3akpimieHi B Xaprii, — 1ie «I1paBa JioguHn». OTXe, 3HaHHS
MOKJIMBOCTE! JIOAUHU, IKi 3ahiKCOBaHi y Hill, € BAXKJIMBUM JUISI TUX
rpoMazsH YKpaiHH, SKi mepeOyBaroTh y KpaiHax €C ui MaloTh HaMip
BUIXaTU TYOU.

ITo-apyre, H1U3Ka MONOXEHB LILOTO TOKYMEHTA BHOCATh CYTTEBI
HOBEJIM Y CyJdacHEe PO3YMiHHS TUX MOKJIMBOCTE!, KOTPi CKJIagaloTh
IHCTUTYT MpaB JIOJUHU, a TOMY aHaii3 XapTii €C € BaXIUBUM
3 OIJISIY Ha TIepCIeKTUBH YIOCKOHAJICHHS KOHCTUTYIIMHO-TTPaBO-
BOTO M€XaHi3My OXOPOHMU i 3aXMCTy MpaB Ta CBOOO JIIOAUHMU i IPO-
MaJsiHMHA B YKpaiHi.

Bpemri-peir, Xaprtisa €C, sIK TOCTiiTHO MiAKPECTIOOTH 11 TBOP-
i, — 1ie He TiIbKU MPaBOTBOPUYUI aKT, IxKepesao rnmpaBa. BoHa 3a-
KPITJIIOE TaKOXK 3aTajibHi (PyHIaMEHTaJIbHI LIIHHOCTI, Y BiIIIOBiI-
HOCTI 3 SIKMMU IMOOYI0OBaHa CTPYKTypa TOKyMEHTa: JIIOJChKa riIHiCTh,
cBoOOma, piBHICTB Ta comximapHicTs [10, c. 58]. ¥ mpomy, K 3a3Ha-
Ya€eThCS Y CyJaCHil JgiTepaTypi, BOHA SIKiCHO TIEpEOCMUCITIOE MOJIO-
xeHHs €KIIJI, BUcyBatoun Ha repiiie Miclie 3aXUCT TiIHOCTI JIIOAM -
HH, SIK OCHOBHM 3arajIbHOJIIOJCHKIX OCHOBHMUX ITpaB, CBOOO/ Ta ITiH-
HocrTeii [11, ¢. 176].

3ynuHUMOCS Iajli Ha OKpeMHUX ITOJIoKeHHIX XapTii €C, 110 Mo-
JKYTh MaTU 3HAYEHHS JUIS1 YIOCKOHAJIEHHS MoJjioxkeHb KoHCTUTYy11
YKpaiHu B HanpsIMKY 3pOCTaHHS 1X BiITTOBIAHOCTI CYYaCHUM €BPO-
NEeUCHhKUM CTaHOApTaM.

Bxxe y mpeam6yii Xaprii €C 3a3HaueHO, 1110 «IIOIUHA Ta 1i iHTep-
ecu — y ueHTpi gigiabHocTi Coio3y», a riaaBy I IbOTO aKTy MPsSIMO
Ha3BaHO «[inHicTb». POPMYIIOBAaHHS MPAB JIIOAMHUA HABKOJIO T10-
HSITTS JIIOJICHKOI TTHOCTI, CBiIUKUTh, HA HAIIlY AYMKY, PO BU3HAHHS
03HAa4YeHOI BJIaCTUBOCTI JIIOAMHMU IKEPEJIOM yCix ii IIpaB, a TAKOX PO
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MOCTYIOBE 3pOCTaHHS 3HAYEHHSI TYMaHi3My, SIK CUCTEMOYTBOPIOIOUOi
3-TIOMiX iHIIMX 3acaj Cy4aCHOTO iHCTUTYTY MpaB JIOAUHU.

Bupaetbcs, 1110 115 iHTerpaTuBHA BIACTUBICTbh, YaCTKa IMIPUPOIU
JIIOAWHU, € TPUHIUITOBO BaXJMBOIO /11 MOSICHEHHST DEeHOMEHY
«IO3UTUBHOI IMCKPUMIiHALIil» SIK BiIMiHHOI pUCH Cy4aCHOI KOHILIEII-
1ii TTpaB JIIOANHM.

Tak, rmasa 111 Xaprii €C «PiBHiCTE» BKITIOUAE IIPABOBi HOPMH,
SIKi 3aKPIiTUTIOIOTH TIpaBa aiTeit (CcT.24), mpaa JIiTHIX Joneit (cT.25),
npasa oci6 3 Gi3MIHUMU Ta pO3yMOBUMU Bagamu (CT.26).

J103BOJIMMO BUCIOBUTU COOI MPUMYILEHHS, 1110 CydacHa iHTep-
npeTallisi TOHSATTS «TiAHOCTI» JIOAUHU (SIK il BTiJIEeHO, 30KpeMa,
B Xaptii €C) moK/IMKaHa BTUIMTHA Ha TPAKTHIIL iIef0 «COIiaTbHOL
KOMIIeH callii opraHiuyHOi HEMOBHOLIHHOCTI TIOAUHU», TOOTO 3a0€3-
MeYUTU BUXKMBAHHS, TiIHE iCHYBaHHS Ta PO3BUTOK iHAMBIAIB, SIKi
BHACJIiOK BPOJXEHUX Y1 HAOYTUX Ball MOTPEOYIOTH CTBOPEHHS
creliaJbHUX «yMOB Ta 3aco0iB» [12, c. 8], KoTpi 3abe3mneuyoThb
M «IlepeMory, a He TTopa3Ky B 00poTh0i 3a kuTts» [13, ¢. 54—55].
Binrak, oueBUAHUM € HEMOBHA BiAMOBIAHICTh PUIUYHUX HOPM
KoHcrtutynii Ykpainu colliaiIbHUM CTaHIapTaM, 3aKpirieHUuX B Xap-
Tii €C.

Posmisin iHcTUTYTY TpaB JIOAWHU KPi3b MPU3MY TiHOCTI IO -
HU JT03BOJISIE TIOSICHUTH BiTMOBY po3po0HUKiB XapTii €C Bin Tpagn-
LiAHOTO MONiTY MPaB JIIOAWMHU Ha OCOOUCTICHI, MOJITUYHI, COLlialb-
HO-€KOHOMIi4Hi Ta KyJbTYpPHi TpyIM, a BUKOPUCTAaHHS HAaTOMICThb
3arajbHOJIIOACEKUX MOPAJIbHUX MOHSTh B SIKOCTI KPUTEPIiB KiIacu-
ikarii.

Otxe, TiZHICTD SIK BIACTUBICTD JIIOAWHMU i IxKepesio i1 OCHOBHUX
MpaB, BUMarae 3abe3ne4yeHHs, Ha Hallly JyMKY, piBHOTO ITPaBOBOIO
CTaTyCy yCiX 1l MOXJIMBOCTEN, 1110 Y CBOIO Uepry J03BOJISIE BECTU MOBY
Mpo iX HEMOAIbHICTh (0OJHAKOBY 3HAYMMICTh TSI HOCiS) SIK XapaK-
TEPHY PUCY CYYaCHOI iHTepIpeTallii (peHOMEHa MpaB JIOAUHU. Y 1IbO-
MY acreKTi BaXXKo nmepeoliHuT BHecoK XapTii €C y BUpillleHHS
TaKOi CyJyacHOi Mpo0eMHU 3arajabHOi Teopii MpaB JIOJUHU SIK BU3-
HaHHS YHIBEpCAJIbHOCTI, B3aEMOTIOB’SI3aHOCTI, HEBiMUy>KyBaHOCTI
Ta HEeMOPYILIHOCTI MpaB JIOAUHMU.

BusHaHHS mpiopUTEeTHOTO 3HAYEHHS 3a JIOJCHKOIO TiAHICTIO
YiTKO MPOCJIiAKOBYETHCS MTPU aHATi31 iHIIUX I71aB (TOJJOBHUX CTPYK-
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TypHUX eneMeHTiB) Xaprii €C. Y 11poMy pakypci LiKaBUM JJIs1 aHa-
Ji3y Buctynae riapa Il «CBoboan», 10 sIKOi BKJIFOYEHO, OKPiM Tpa-
IUIIWHYX TIpaB KJIaCUYHOI JOKTPMHU IIPUPOIHOTO MpaBa (Tak 3Ba-
HUX «HETaTUBHUX» — TaKWX, SIK IIPaBO Ha BiJIbHE BUCJIOBIIOBAHHS
JIYMKH, CBOOOJY COBICTi Ta 3i0paHb TOIIIO), i TaKi IIpaBa, sIKi BiTHO-
CSTh y TIpaBHUYI JTiTepaTypi A0 MpaB APyroro MoKoJiHHS (30KpeMa,
IIpaBo Ha IIpaIlio, IIPaBo Ha JKUTJIO).

HageneHi moyioxkeHHs CBig4aTh IMPO MOMITHY TpaHchOopMallio
PO3yMiHHS MpaB JIOAMHU B aclekKTi cBOOOAM BJIacHe, Ha Hally
JIYMKY, Yepe3 BU3HAHHS TiAHOCTI JIIOJUHU JXKEPEJIOM ii ITpaB Ta CBO-
6ox. Lis TpaHcopmMallist, y CBOIO Uepry, CIpusie KOHCOMiaallii ycix
IIpaB JTIOAWHU, HaBKOJIO Cy0’€KTa IIpaB — JIOAWHU HE3aJIeKHO Bil
BUJOBOI HaJIeXKHOCTi ocTaHHiX. CucTteMHMit aHani3 Xaprii €C no-
3BOJISIE MiITU BUCHOBKY ITPO TTOAAIBIINIA PO3BUTOK iHCTUTYTY IIPaB
JIFONVHU Y HAIPSIMKY BCE OiIBIIIOTO 3aI0BOJICHHS MMOTPeO JIIOINHH.
ToOTo TaKOro po3yMiHHSI ITpaB JIOJUHMU, SIKE BiZoOpaXkaeThCsl MOXK-
JIMBOCTSIMU JIOAWHU, SIKi HEOOXiIH1 A1 3a10BOJIEHHS i1 JKUTTEBO
HEeoOXiTHUX MOTped. Y LIbOMY paKypcCi BaXKJIMBOTO 3HAYEHHS Ha-
OyBae, 30kpema, cT. 36 Xaprii €C, KOTpa rapaHTye TIPaBoO Ha «J10-
CTYII 10 MOCJYT 3araJlbHOEKOHOMIUHOTO 3HAYeHHsI». TaKUMU T10-
cllyraMu €, cKaxiMo, TJIaTHi MOCJIyTru, sIKi MaloTh KJIIOUYOBY POJIb
JIJIS1 EKOHOMIKHM 1 XKMTTEAISIIBHOCTI Cy4acHOTO CYCTJIbCTBA 1 SIKi
HagamThes Y cepax TeaeKOMYyHiKallil, TPaHCMOPTY, EHePreTUKU.
Lle Ti mpaBa 0OCTaHHBOTO MOKOJIIHHS, SIKi MOKJIMKAHI 10 KUTTS Ha-
YKOBO-T€XHIYHUM MPOTPECOM i MOCUIEHHSIM COLiaIbHOT (PYHKITiT
nepxasu [11, ¢. 165]. BBaxaemo, 1110 3aipoBaIKeHHSI OMHOMEH-
HOTO IpaBa JIOJUHU Y TeKCT YuHHOI KoHcTuTyii YKpaiHu 3yMoB-
JII0OBaTUMeE MPOBEIEHHS LiJIeCIpsIMOBAaHOI IepKaBHOI MOJiITUKU
y 3a3HaueHUX cepax. CBimUeHHIM pO3IIMPEHHS KOJjia MOTped
JIIOAVHU, SIKi OTPUMYIOTh 3aJ0BOJICHHS Yepe3 PO3BUTOK iHCTUTYTY
mpaB JTonuHU, € cT. 8 T1aBu 111 «PiBHicTE» XapTii €C, s1Ka 3BeThCs
«3axuUCT nepcoHalbHUX JaHUX». CucTeMa MOXJIMBOCTEM JTIONUHU,
KOTpa BUIJIMBAE 3 (GOPMYJIIOBaHHS LIi€T CTATTi CIpSIMOBaHAa Ha 3a-
JIOBOJIEHHSI MOTPEOU JIOJMHU Ha caMopeTipe3eHTallito, adbo, Kaxy-
YU iHIIMMU CJIOBaMU, Ha 30epekeHHs 1040 Hel HeCITOTBOPEHO1
iH(opMarlii, a y pa3i BUSBJIICHHS CIIOTBOPEHOI — HAa BHECCHHS HE00-
XiIHUX 3MiH.
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IlixaBo 3a3Ha4UTHU, 1110 HEOOXiAHICTh BU3HAHHS 3a JIIOJUHOIO
npaBa MPaKTUYHO OJJHAKOBOTO (iIEHTUYHOTO) 32 3MiCTOM 3i 3MiCTOM
MOXKJIUBOCTEM JIIOAWHU, IKi BUTUIMBAIOTH 3i CT. 8 rimaBu 111 «PiB-
HiCTb», OyJi0 chopMyJILOBAHO y 3apyOiXkHill mpaBoOBiii JiTepaTypi
HiMelbKUM npaBo3HaBLeM /. KansryHrowm [14, p.74].

Crig Big3HauUTH 3HaYeHHS noioxeHb XapTii €C 111010 Monep-
Hi3alii MpaBoJIOAUHHUX MoJ0XeHb KoHcTuTywii Ykpainu. Hapith
KOpOTKe O3HaltfoMJIeHHS 3i cTpyKTypolo Xaprtii €C, a TakoxX i3 HO-
MEHKJIaTypOIO 3aKpillJIeHUX Yy Hili TTpaB JOIUHU, JO3BOJISIE TOOAYN-
TU HOBY «(disiocodiio IpaB TIOIUHU», TKa OTPUMYE HOPMaTHUBHE
BTiJIEHHSI B yCTaHOBUMX AOoKyMeHTax €C, i 3anmporoHyBaTH BHECTHU
TaKi 3MiHM Ta AOTTOBHEHHS J0 TeKCTY YnHHO1 KoHCcTUTY1IiT YKpaiHu.

ITo-nepiie, 3 orisiay Ha 3HAYMMICTh IOHSITTS «TiAHICTh» Y CTPYK-
Typi Xaptii €C cJi MOroguTUCs 3 BUCIOBJIEHOIO Y HAYKOBIil JliTe-
partypi nporno3uilii onoBHUTH cT. 21 KoHcTutyuii Ykpainu 4.2 ta-
Koro 3MmicTy: «[iIHiCTh JIOAMHU € OCHOBOIO ii mpaB Ta cBoOo » [15,
c. 97].

ITo-apyre, BeAbMU aKTyaJTbHUMHU MPaBaMU JIIOAUHU 3 OTJISIAY
Ha peaJtil yKpalHChKOTO CYCIIbCTBA € MOXJIMBOCTI, SIKi BUTIMBAIOTh
3 ¢T. 36 Xaprii €C «[IpaBo Ha JOCTYII A0 MOCJIYT 3aralbHOEKOHOMIY-
HOTO 3HaYeHHS». Bumaetncs, 1110 3aKpinjeHHsS OMHOUMEHHOTO
npaBa JJIoAUHU y YMHHIN KoHcTtuTylil YkpaiHu, € BiinoBiaao Ha BU-
MOTH Yacy Ta MpaKTUYHOIO peastizalli€ro moaoxeHHs 1.1 c1.22 OcHo-
BHOTO 3aKOHY YKpaiHU PO Te, «IIIO TIpaBa i CBOOOIM JIFOAMHH i TPO-
MajsIHUHA, 3aKpiruieHi Hielo KoHCTuTyli€o, He € BUYEPITHUMU».

TTo-TpeTe, «mpoeKilisi» FAHOCTI Ha cepy CoLliaTbHUX CTaHIap-
TiB IIpaB JIIOAWHU Tlependayae BHECEHH 3MiH 110 ¢T.46 115010 OcHO-
BHOTO 3aKOHY TaKOro 3MicCTy: «JI10AsIM MOXUJIOrO BiKy Ta JIOISIM
3 0COOIMBUMM TTOTpeOaMU AepKaBa rapaHTY€E BXKUTTS 3aXOMIiB, CIIPSI-
MOBaHUX Ha 3a0e3IeYeHHs IXHbOI He3aJIeXKHOCTI, COLiaJIbHOI Ta ITPO-
(eciiiHoi iHTeTpalil if MOBHOLIHHOI YYacTi Y CyCHIJIbHOMY KUTTi».

Tagaemo, 1110 OKpeMOoro JOCTiIKEeHHS i BilMoBigHOTO BimoOpa-
xKeHHs y KoHcTutyuii YKkpaiHu noTpeOyloTh 3akpirieHi B Xaprii
€C couialbHO-eKOHOMIYHI MpaBa JIOJWHM, 30KpeMa TIpaBa, 3aKpi-
mieHi y cT. 27 «[1paBo mpauiBHUKIB Ha iH(popmMallito i TpoBeASHHS
KOHCYJIbTaIill Ha piBHI MiAIPUEMCTBa», cT.29 «[IpaBo Ha mociIyTH
3 IIpaleBJIallTyBaHHS». Y 1IbOMY aCIleKTi BapTO MOTOIUTUCS 3 Hay-
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KOBIISIMU, Ki CTBEPIXKYIOTh, 110 XapTisg €C iine HabaraTo maii
y hopMyBaHHi CBOTO «CTaHAAPTY» TIPaB JTIOANHU, BKIIFOUYAOUN Y HBO-
IO MpaBa, SIKi HalaBaJIMCh 0 IIbOTO TaTy3eBUM 3aKOHOIABCTBOM, ajie
SKi MaloTh (pyHIaMeHTaJlbHEe 3HaYeHHs Y BUpOoOHUYiil cdepi [11,
c. 67].

BcebiuHicTh HayKoBoOro gochigkeHHs1 Xaptii €C nepeadayae
TaKOX BUSIBJIEHHS TUX 11 0COOJIMBOCTEM, SIKi CIIPOMOXHi, Ha XaJb,
«00MeXyBaTHh», a 32 TIEBHUX YMOB — HaBiTh HiBEIIOBaTU 3HAUHUI
TMO3UTUBHUI MPAaBOTIOAMHHMI MOTEHIIiaJT ITbOTO JOKYMEHTA.

ITo-niepire, Hopmu Xaptii €C MaroTh 000B’I3KOBUIT XapaKTep
sute 11t iHctTutylin €C y npolieci 3MiiicHeHHST HalaHKX iM TTOBHO-
Baxke€Hb, 30KpeMa IpY NPUNHSTTI BiIMOBIIHUX ITPaBOBUX akTiB. Tomi
SIK TIPUBaTHI 0cO0U sIK cy0’eKTH MpaBomnopsaaky €C BoJIomiloTh 00-
MEXEHUMU TPOLIeCYaTbHUMU MOXJIMBOCTSIMU 1IOJI0 OCKap>KEHHS
akTiB iHcTUTYLi €C Ha TIpeAMeT MOPYIIEHHS OCTaHHIMU MpaB
Ta cBoOO, 3aKkpirieHux y Xaprtii €C. BignosinHo a0 ct. 263 [loro-
Bopy npo ¢yHKuioHyBaHHsS €C, mpuBaTHi 0COOM MalOTh MPaBO
OCKApXUTHU aKTH iHCTUTYLIT €C, sIKUii IM He aapecoBaHUii TTepco-
HaJIbHO (a mepeBaxKHa OUTBIIICTh O3HAYEHUX AKTiB Ma€ caMe TaKUi
XapakTep) TiJIbKM y TOMY BUMAAKY, KOJIU BiH TOPKAETHCS iX MEPCO-
HaJIbHO Ta 0e3rocepeaHbo [16, ¢. 65]. 3azHauyeHi npuHUMIM (Iep-
COHAJIBHUI Ta Oe3MocepenHiil XapakTep) Oy/Ir IeTaaIbHO pO3poodIIe-
Hi y cynogiii npaktuili Cyny €C, i, IK 3a3HaYa€ThCs Y HAYKOBilA JTi-
TepaTypi, CKJIQJAHICTh AOTPUMAaHHS LIUX KPUTEPiiB HA MPaAKTHUL
TSTHE IJIS1 TIPUBAaTHUX CY0’€KTiB HEMOXIUBICTh O€3MOCEPEAHBOTO
OCKapXeHHs akTiB iHcTUTYLi# €C Ha OCHOBI MOJIOXEeHb XapTii
€C|[8,c. 114].

Bigrak, MoxHa 3poOUTU BUCHOBOK, 11O JIj151 TOBHOLIIHHOTO BU-
KOPUCTAaHHS MOKJIUBOCTEM, SIKi BUTIMBAIOTH i3 XapTtii €C, Heob-
XiZIHOIO € MIPUHIMITOBA Jiibepaizallisl MpolecyalbHO-ITPaBOBOTO
CTaTyCcy IPUBATHUX CY0’€KTIB, SIKA IIPSIMO YMOXKIIUBUTDH OCKapKCHHS
HUMU aKTiB iHcTUTYLil €C Ha MpeaMeT NopyIeHHsI OCHOBHUX MTpaB
Ta CBOOO/.

[To-gpyre, He 3BaXkarouyu Ha Te, IO XapTid € JOTOBOPOM €BOJIIO-
LIIHUM SIK 111010 HOMEHKJIaTypH TapaHTOBaHUX HElO MPaB JIIOIWHH,
TaK i 00 iX TEXHIKO-IOPUANIHOTO (DOPMYITIOBAHHS Ta CTPYKTYPY-
BaHHS Y Pi3HUX YaCTMHAX LIbOTO JOKYMEHTA, OYEBUIHOIO € HEBU-
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npaBaaHa JeKJapaTUBHICTh MEBHUX 11 MOJOXEHb. 3 OJHOTO OOKY,
XapTisl cniBBiAHOCUTBHCS 3 €BOJIOLIIEI0 KOHCTUTYLIHHOTO TpaBa
y €Bporti B 1IiJIoMy, a 3 iHIIIOTO — 3 TUM, SIK €BOJIOL[IOHYBAJIO caMe
eBpornelicbke nMpaBo. 3o0KpeMa, XapTisl 3aKpiloe BU3HAUYEHI
Ha OCHOBI MpeleaeHTIiB OCHOBOIIOJOXHI nmpaBa, Bu3dHaHi CynoM
€C B IKOCTi HEMMCAHUX 3arajJbHUX TMIPUHIIMIIIB ITpaBa LbOTO MiX-
HapOIHOTO YTBOpeHHs». CIIim 3BepHYTH yBary Ha Te, 110 HU3Ka I10-
JIOKEHb 1IbOTO aKTa HOCUTh BiTHOCHO-BM3HAYEHU, OibIlIe TOTO,
Oe3nocepeHbO AeKJIapaTUBHUMN XapakTep, 1110 HEBUIIPABIAHO PO3-
mupioe cepy po3cymy yctaHoB iHcTuTylin €C npu BU3HAYEHHI
HUMMU HaIpsSIMKiB MPakKTUYHOI peaiszallii nmojoxeHb Xaprtii €C.

Hamnpukiazn, ButipaBaaHy KpUTUKY BUKITMKAIOTh (hOPMYJTIOBaH-
H4 cT. 37 Ta 38 Xaptii €C: Tak, cKaximo, CT. 37 MiCTUTb IMOJIOKEHHS
Mpo Te, 1110 «MoJliTuka €Bporneiicbkoro Corwo3y MoBUHHA BKJIOYATH
MiIBUIIICHU I piBeHb 3aX1CTY HABKOJUIIIHBOTO CepeAOBHIIIA i 3a0€3-
rnevyBaTy MOKPAIeHHS 11 IKOCTi BilMOBIAHO 3 MPUHIIUITOM CTiliKO-
TO PO3BUTKY». 3 OTHOTO OOKY, BaXKJIMBUM € Te, 110 BiTIOBiIHA CTaT-
T Nepeadavae He MPOCcTo 30epekeHHST HABKOJUIITHBOTO CEPEIOBU -
11a, a BUCOKMM piBeHb HOro 3aXMCTy i MiABUILEHHS SIKOCTIi
HaBKOJIMIITHBOTO CePEeIOBUIIIA BiITTOBITHO A0 3pOCTAIOUMX HAYKOBO-
TEXHOJIOTIYHUX i (hiHAHCOBUX MOXJIUBOCTEH nepxaB €C, 3 1pyroro
K — 3a3HAYCHE TTOJIOXKEHHST HE BUTPUMYE XKOTHOI KPUTUKM 3 OTJISITY
Ha IMMPUHLIMIT [IPaBOBOI BU3HAYEHOCTI, 30KpeMa, B aCITeKTi KOHKPET-
HUX MOKJIMBOCTEH ITOBEIiHKHY JIIOAWHM, KOTPi OM BUTLTHBAIIH 3 (hOp-
MyIoBaHHS ¢T.37. BigcyTHICTb 4iTKO chOpMYIbOBAHUX €KOJOTTYHUX
MpaB JIOAWHU (TaKUX K MPaBo Ha 6e3MeYHe HaBKOJIUIIIHE CEPEIOBU-
111e, TIPaBO Ha JOCTOBIPHY €KOJIOTiUHY iH(OpMallilo, TpaBoO Ha y4acTh
Yy NPUUHSATTI €KOJIOTIYHUX pillleHb) B TEKCTi XapTii €, OYEBUIHO
il Hemostikom [11, ¢. 180]. CX0XMM UMHOM 3aCIyTOBYE KPUTUKU
dopmymoBaHHs ¢1.38 XapTii €C, siKe TaKoX He BUTPUMYE TMepe-
BipKY MPUHIIMIIOM MPAaBOBOI BU3HAYEHOCTI.

ITo-Tpete, Hopmu Xaprii €C, 30kpema 4.3 CT.52, MiCTUTb T10-
JIOXKEHHSI, 3a SIKUM TTpaBa Ta CBOOOIU, 3aKPiTIeHi Y IbOMY JOKYMEH-
Ti, B IIpoLIeCi MOro 3acToCyBaHHSI MOBMHHI MaTU 3HAYEHHSI Ta 00CST
BiIMOBIIHO 10 OAHOMMEHHUX TTpaB Ta CBO0O, 3akpimieHux y EKITJI
[11, c. 32]. 3a3HaucHa HOpMa MOKJIMKAHA CITYTyBaTH TapaHTIEI0 TOTO,
1110 TPUHLIMIIN 3aXUCTY MpaB JIIOAMHU, 3aKkpirieHi B €ITKJI, ta po3-
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po6aeHni mpakTtukolo €CIIJI, oTpuMaloTh CBOE HalleXKHE Ta TTIOBHE
BimoOpaxxeHHs y npaBo3axucHiil npaktuui Cyny €C.

HarowmicTb mpaktnka Cyny €C Hepigko 1eMOHCTPYE aBTOHOM-
HIiCTh 3aCTOCYBaHHS Ta TIYMAau€HHsI HUM IpaB i CBOOOM JIIOAUHU
Ha BinMiny Bix € CITJI. KonduiktHoto rurommHoo Mixk €C ta €ECITJI
y cdepi MpaB JIOAMHU Ha3UBAIOTh IIOHAWMEHIIIE: a) CUCTEMY HalaH-
Hs OikeHIsIM TpUTYaKY B €C Ha OCHOBI Tak 3BaHOTO JlyO1iHCHKOTO
pernameHTy €C (6au3bko 1000 3asB 11omo nopyiieHHs Hopm €KITJT
MpU BUPILIEHHS MUTAHHS MPO AerNopTalilo OiKeHIIiB i3 AepXkaB-
yneHiB €C yekaTh cBoro BupimenHs y €CI1JI); 6) mpakTuky 3a-
crocyBaHHs y €C €BponeiicbKoro opepy Ha apellT, SKUii, SIK CTBep-
IKYETHCS, 3HATHO PO3XOMUTHCS 3 yeTajleHoIo mpakTukoo €CIIJI
10110 3acTocyBaHHs CT. 3 i 6 EKILJI; B) aHTUMOHOMOJIbHY IPAKTUKY
€C 31i Haa3BMYAHO BUCOKMMMU IITpadaMU i HEBUIIPABIAHO BEJIU-
KMMM MMOBHOBaXkeHHSAMU €Bpomneiicbkoi Kowmicii 3 po3ciigyBaHHS
MopyIiIeHb i HakiaaeHHs mtpadis [17, c. 111—-114].

VY 1ii1 ke MIoIKMHI BUHUKAE TIMTaHHS, HACKIJIBKU CYMiCHUMU
BucTymnaroTh 1.1. Ta .3 ct. 52 Xaptii €C. Tak, 1. 1. ¢T.52 MiCTUTb MO~
JIOKEHHSI TIPO Te, «III0 OyIb-sIKe 0OMEKEHHS IpaB Ta CBOOO, BU3HA-
HUX 1Ii€l0 XapTi€lo, MOBUHHO OyTH mependadyeHe 3aKOHOM i He To-
cdraTv Ha CEpLIEBUHHUI 3MicT IMX TpaB Ta ¢cBoOoA. OOMexXeHHS
MOXKYTb 3aCTOCOBYBATHCS JIUIIIE 32 YMOBU TOTPUMAHHS IIPUHIIUITY
MPOMOPLIAHOCTI i TIIBKU Y TOMY BUTIAJIKY, SIKIIIO BOHU HEOOXiIHi i Bil-
TTOBITAIOTh 3aTaJIbHUM IIJISIM, TIependadeHIM E€Bporreiichkum Coro-
30M, 200 HEOOXiHi 1 3aXUCTy MpaB Ta CBOOOJ iHIIUX JIIOACH».
ITopiBHAHHS 3a3HAYEHOTO TMOJOXEHHA 3 M. 3 CT.52, 3a IKUM Mpasa
Ta CBOOOIM JTIOAWHU 3aKpiruieHi B Xaprtii €C, MOBUHHI MaTH 3MiCT
Ta OOCHT BiMOBITHO A0 OMHOWMEHHUX MIPaB Ta CBOOO/, 3aKPIIJICHUX
B €KIIJI, no3Bonsie KoHcTaTyBatu, 1m0 B €KITJI He nepen- 6aueHO
TaKoi MiIcTaBM OOMEXyBaHHS TpaB Ta CBOOO JIIOAUHU SIK 3arajbHi
uiyi €C, Binrak, 04eBUIHUM € BiIMiHHE pO3yMiHHS IPUHIIMIY MPO-
nopuiitHocTi y mpaktuui €CITJI Ta npasosiii cucremi €C.

BupimeHHs o3HaueHUX MPOOIeM, sIK HaM BUJAETHCS, CTaHE
MOKJIMBUM JIMIIIE TTiCJIsI AT CaHHS yroay npo npuenHanHsg €C no
€KIJI, xonu octaTouHo Oyae MOAOJAHO «ayasli3M» Y TJyMayeHHi
Ta 3aCTOCYBaHHI OMHONMEHHUX IIpaB JIOOAWHU Y IBOX Pi3HUX MiXK-
HapOIHMX MPaBOMOPSIAKAX.
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Bucnosku. Xaptist €C 6e33anepeuHo rocrnpusiia 3a0e3rneuyeHHI0
0iJbII BUCOKOIO PiBHSI MiXKHapOJHO-IPaBOBOTO rapaHTyBaHHS
(byHmaMeHTaIPHUX IIpaB JTIOAWHM, a TICBHI HOPMHU IIOTO JOKYMEHTa
3[aTHI CIYTYBaTH B3ipleM IUIsT YIOCKOHAJCHHS KOHCTUTYIIIHO-
MPaBOBOIO 3aXUCTY MpaB JIOAUHU B YKpaiHi. Hopmu 11boro moky-
MeHTY c(OpMOBaHi 3 BpaXyBaHHSIM CBITOBOI'O Ta €BPOIEHCHKOTO
IOCBiNy, KOHCTUTYLIMHNUX Tpagulliil mepxkaB-ujieHiB €C, a TaKoX
npaktrku €CIIJ i Cyny €C [18, c. 162].

BonHouac, € miacTaByu KOHCTaTyBaTH MeBHY OOMEXEeHiCTh MOXK-
JIMBOCTE MPpaKTUYHOIO 3aCTOCYBAHHS 3aKpiluieHUx y Xaprii
€C craHmapTiB TipaB JIOAWHU y TIpaBoBoMYy Topsinky €C Ta HeoO0-
XiIHiICTh FapMOHi3allii LIUX CTaHAAPTIB 3 ONHONMEHHUMM MTpaBaMM,
sakpimnennmu y €EKITJI Ta intepnperoBannmu y npaktuii €CITJI.
Lli npobyieMu, raga€eMo, 3MOXYTb OYTU YCHIIIIHO BUPIlLIEeHI Micis
mianucanHs yroau npo npuennants €C go €EKIII.
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S. P. Dobrianskyi
The charter of fundamental rights of the EU in the european
and national legal spaces

Abstract. The article is devoted to the analysis of the role of the Charter
of Fundamental Rights of the European Union in the European and Ukrainian
legal frameworks, focusing on specific trends in the development of human rights
and freedoms within the European legal system (as exemplified by the EU Charter).
The study elucidates various scientific and legal approaches to understanding the
essence of human rights and freedoms, as well as their legal regulation. The
authors put forth contemplations and suggestions concerning the enhancement
of the constitutional and legal regulation of basic human and civic rights
in Ukraine.

It is ascertained that the EU Charter has incontrovertibly contributed
to ensuring a higher level of international legal guarantees for fundamental human
rights. Certain norms contained within this document possess the capability
to serve as benchmarks for the improvement of constitutional and legal protection
of human rights in Ukraine. These norms have been formulated taking into
account global and European experience, constitutional traditions of EU member
states, as well as the jurisprudence of the European Court of Human Rights and
the Court of Justice of the European Union.

Concurrently, the study identifies limitations in the practical application
of the human rights standards set forth in the EU Charter within the EU legal
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order. It highlights the need for harmonization of these standards with
corresponding rights stipulated in the European Convention on Human Rights
and interpreted in the jurisprudence of the European Court of Human Rights.
The authors posit that these issues could be successfully resolved following the
signing of an agreement concerning the EU’s accession to the European Convention
on Human Rights.

The paper delineates the significance of the provisions of the EU Charter for
modernizing the human rights clauses in the Constitution of Ukraine. Even a brief
engagement with the structure of the EU Charter and the catalogue of human
rights enshrined therein allowed the identification of a new «philosophy of human
rights,» which finds normative expression in the founding documents of the EU.
The authors propose specific amendments to the text of the current Constitution
of Ukraine:

In view of the prominence of the concept of «dignity» in the structure of the
EU Charter, it is suggested to augment Article 21 of the Constitution of Ukraine
with a clause stating: « Human dignity serves as the foundation of their rights and

freedoms.»

Given the realities of Ukrainian society, the rights deriving from Article 36
of the EU Charter concerning «The right to access services of general economic
interest» appear particularly pertinent. It is proposed that the inclusion
of a corresponding human right in the current Constitution of Ukraine would meet
the demands of the times and serve as a practical realization of the provisions
in Paragraph 1, Article 22 of the Fundamental Law of Ukraine, stating that «the
human and civil rights and freedoms enshrined by this Constitution are not
exhaustive.»

Projecting the notion of dignity onto the sphere of social standards of human
rights necessitates amendments to Article 46 of the Fundamental Law, stating:
«The state guarantees measures aimed at ensuring the independence, social and
professional integration, and full participation in society of elderly people and
persons with special needs.»

Keywords: Charter of Fundamental Rights of the EU, human rights,
constitutional human rights.
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YK 340

0. 4. Tpaeuwk, kayoudam wpuduyHUX HAyK, NPo-
ecop, nposionuil HayKosuil cnigpoOiMHUK CeKmopy
nopiensnbroeo npasosnaécmea HJIII deprucasroeo Oy-
disHuymea ma micyesozo camospsadysanus HAIIp H
Ykpainu

ORCID ID: 0000-0002-4505-8105

M’AKE NPABO €C I HOro BNjuB
HA HALIOHAJIbHI NPABOBI
CUCTEMWU: YPOKU ANA YKPAIHHU

Anomauisa. Hosi cnocobu ynpaeninns nowuproomscs Ha 8Cix PieHAX, 0co-
01u60 6 €C. O0Hi€ 3 0CHOBHUX XAPAKMEPUCMUK HOB020 YNPABAIHHS € MOJIC-
AUBicmMb KOpucyeanus ma nepeeasdy y gopmi «m’akoeo npagar». Kaxcymo,
o Heob08 A3K08Ull XapaKkmep «M K020 npasa» CRPUsEe eHyHKOCMi ma pi3Ho-
ManimHocmi  depicasax-uaeHax i 3a6e3neuye HayioHanvhy asmonomito. Oonak
Y yiii cmammi cmeepoiCYEMbCA, W0, He36adNCaro4U Ha me, ujo <M AKe» npago
He € 1pudu4Ho 0008 9I3K08UM, BOHO 8Ce JiC MA€E 0pUIU4HI HACAIOKU, AKi cmag-
AMb Ni0 CYMHI6 eHyuKicmb i pisHoOMaHimHicmy HayionarvHux diil. Ilouunarouu
3 0eMOHCMpayii moeo, wo «M’aKe» npago mModce Mamu 8i0Uymuuil 6NAuU8
Ha NPAKMUKY 8 0epiicasax-uaenHax, 00Ho4aAc 0oMmedicyouu auoip depicas-une-
Hig, cmamms npodoeicye po3pooKy Kameeopuzayii yux Hacaiokie i ix demanb-
He dokymenmysannus. lle: cydoge eusnanHa esponelicbkumu cydamu, 4imii
YMO8U IHCMPYMeHmMi6 M K020 npasa, AKi eumMazaroms 0CooAU8UX Munie Haui-
OHANbHUX IMNAeMeHMAUiliHUX 3ax00i8, poab, AKY 6idieparoms HedepiucagHi
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cyd’ekmu, a maxkoic iopuoHi hopmu pecyassmopHux iIHCmpyMeHmia, uo mic-
MsAMb NOAONCEHHSL M K020 MA JHCOPCMK020 npasa. Ananiz nokaszye nHeobxioHicmo
ypizHomanimuumu icHyloui docaioxcenns m’akoeo npasa €C, axi mpaduyiiino
30cepeddceni Ha poni cy0080i 61a0u 6 HAOAHHI PUOUMHUX HACAIOKIE M TKOMY
npagy. Hamomicmv mu nosunni 6ymu 6inbut Y8axcHumu 00 iHUUX Mpbox Pak-
mopie, obeosopioruu «m’ake npago». OKpim Oinbut yinrichoeo nioxody, docai-
0JCeHHs MaKodc Mamov aHANI3Y8aAMU <M IKe NPaso» 6 Oinbul KOHKPEemHIill
cnpaesi, w00 NOGHICMIO 3PO3YMIMU HACAIOKU 8UOOPY <M K020 Npaea» y Hayio-
HAAbHIN NPasosiil cucmemi..

Karouogi caosa: npaso €C, «<m’ake npago», eHyukicms, Hoge YNpaeninws,
8i0Kpumuil Memod KoopouHauii; HayioHAaAbHI NPABOBI cUCMeMU, NPABO8a iHmMe-
epayis, €sponeiicokuii Coro3

ITocranoBka mpooaemu. IHCTUTYILII €Bporeiicbkoro Coro3y ne-
Jajii yacTille BAAIOTHCS JO BUKOPUCTAHHSI iHCTPYMEHTIB «M’SIKOTO
npaBa». Xo4a KUIbKICTh LIUX iIHCTPYMEHTIB 3pocJia, 151 TeHIEHIIis
Hi B sKOMYy pa3i He HoBa. ¥ 1992 p. €Bponeiicbka paga Ha caMiTi
B EnnHOYp3i 00roBoproBasia nmpobaemy JieritTiMHOCTi niit Cotosy, i
yac SIKOTo MaHyBaJja AyMKa, 110 MPUHIUITIB MPOMOPLiifHOCTI Ta Cy0-
CUJIIapHOCTI TOCTATHBO JUTS BUPILIEHHS CUTYyallii. ¥ BUCHOBKAaX ca-
MITY KOHCTaTyBajJ0Cs: MPUHLUMI MPONOPUiAHOCTI nepenbdayae,
1110 HEOOOB’I3KOBi iIHCTPYMEHTH, TaKi K peKOMeHAallii, TOBUHHI,
KOJIH 1€ IOIIJIBHO, MaTH IIepeBary Haa 000B’I3KOBUMU iHCTPYMEH-
TaMu, i, TaKUM YMHOM, CJIiJ MPUALISITH HaJeXXHY yBary BAKOPUCTaH-
HIO TOOPOBUIBHUX KOAEKCIB MOBeAiHKY [1].

Cporoati 1ijii, BUKJIaaeHi y BUCHOBKax EAMHOYp3bKOro camity
€Bpornelicbkoi Pagu, B OCHOBHOMY 3aMiHEHi MOPSIAKOM JI€HHUM,
BU3HaueHUM EBporreiicpkoio Pamoro B Jlicadboni (2000 p.), mepe-
rasiHyTH B B 2005 pouti. JlicaGoHChKM MOPSIAOK AEHHUI, SIKUIA 10~
pPOIMB aKaaeMiuHUI i MOJITUYHUI iHTepeC 10 HOBUX MeXaHi3MiB
YMPaBJiHHS, TOBEPHYB «M’sIKE TIPaBO» 10 MOPSIIKY IEHHOTO HAyKO-
BUX IOCHiaxXeHb [2]. OnHi€0 3 OCHOBHUX XapaKTEPUCTUK HOBOTO
YIIPaBIIiHHS € TiABUIIEHA THYYKICTb i MOKJIMBICTD Ieperisiay y hop-
Mi «M’IKOTO mpaBa». BBaxkaeTbcsl, 1110 3aNTPOBAIKEHHS iHCTPYMEHTY
KOOpAWHALIIT «M’SIKO1» MOJITUKHU, BiTKPUTOTO METOAY KOOPAWHALIII,
SIKMI 3apa3 € HalBiJOMIlIUM HOBUM METOJOM YIIPaBJIiHHS, «CITPUSIE
30JIMKEHHIO CIUTBHUX IHTEPECIB i Y3rOJKEHUX CIUTbHUX MTPiOpUTE-
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TiB, TTOBakalO4M HalliOHaJbHi Ta perioHabHi BigMiHHOCTI. Lle iH-
KJIIO3UBHUI METOJ AJTSI TTOTJTUOJIEHHST €BPONIEHCHKOrO Oy AiBHULITBA.
KinbKicTh BUeHMX, SIKi BiTAlOTh «M’SIKE TIPaBO» SIK CIIOCIO 3aXUCTY
HalliOHAJIbHOI Pi3HOMAaHITHOCTI B psijii €BporneizoBaHUX cdhep Mmoi-
THKH, 3pOcjia B OCTaHHI POKH, 110 3yMOBITIOE aKTYyaJIbHICTD i TTpaK-
TUYHY 3HAYYILiCTh TOCTiKEHHSI 03HAYEHOTO ITPaBOBOI0 (heHOMEHY.

Mertonoaoris gocaimKenns. 3aTpeOyBaHICTb «M’SKOI0 MpaBa»
IPYHTYIOTbCS Ha (OpMaibHOMY PO3Pi3HEHHI MiX «KOPCTKUM»
i «M’SIKMM» TIPABOM: «M’sIKe TIpaBO» He € 000B’SI3KOBUM, TOOTO iH-
ctutylii €C He MOXYTb ITOCUIATHACS Ha CBOI MPETEeH3il Ha BepXxo-
BEHCTBO 10 BiIHOIIEHHIO A0 HEOOOB’ I3KOBUX iHCTpYMeHTiB. Lle ra-
paHTye nepxxaBaMm-wieHam €C cBobdomy miit. Ha rmpakTuili aBTOHOMist
JIiepKaB-4eHiB ooMexkeHa OaraTbma crmocobamu. HesBaxawouu
Ha iCHyBaHHS (hOPMaJIbHOIL Pi3HUL MiX «KOPCTKUM» i «M’IKUM»
MpaBOM, «M’sIKE IIpaBO» Ma€ IOPUINYHI HACTIAKHU, SIKi CTABJISTD ITiJI
Cepho3HUI CYMHIiB THYYKIiCTbh i pi3HOMaHITHICTbh, MOB’S3aHY
3 HEOOOB’I3KOBUMHM iHCTpyMeHTaMu. [1paBoBi HACIT KM BUKOPHUC-
TaHHSI «M’SIKOTO TIpaBa» Pi3HOMAaHIiTHi i BOHM BUKJIMKAIOTh HACTYITHI
MipkyBaHHs. [lo-miepuie, MoXHa cnocTepiratu TpaHcdopMmallito
«M’SIKOTO MpaBa» B «XKOPCTKe» Ta, SIK HACTIIOK, YCYHEHHS THYYKOC-
Ti 3aKOHOJIaBCTBA 3aBASKMW CYJOBOMY BU3HAHHIO, 30KpeMa 4yepe3
npeleaeHTHe MpaBo eBpomnelicbkux cyaiB. [lo-apyre, nmpaBoBuit
e(eKT MOPOIXKYEThCS OUiKYBAaHHSIMU, BUKJIAAEHUMU B iHCTpYMEHTaX
«M’SIKOTO TIpaBa». [HyUKiCcTh HalliOHAIBHUX il 00MeXKeHa YiTKUMUI
YMOBaMM iHCTPYMEHTIB «M’SIKOTO TIpaBa», SIKi BAMaraloTh Crieliaib-
HUX TUITiB HalliOHAJbHUX iMIJIEMEHTALIHUX 3aX0/iB ab0 3ampo-
BaKeHHS MeXaHi3MiB iH(opMaliii uu mia3BiTHOCTI. [To-TpeTe, poib,
Ky Bimirpae €Bporneiicbka KOMicisl y CIiBIIpalli 3 Helep>KaBHUMU
aKTOpaMHy Ha HalliOHAJIbLHOMY PiBHi, TAKMM YMHOM BBOJSIUM B JIitO
MOJIOXKEHHST «M’SIKOTO MpaBax. [To-yeTBepTe, M’sIKe TIpaBo MOKe OyTH
BKJIIOUEHE B ITOJIOXKEHHS «KOPCTKOTO IIpaBa». bepyum mo yBaru
BKa3aHi Te3U, 3Ma€ThCS HE Ay>Ke KOPUCHUM TOBOPUTH MPO «M’sIKe
MpaBo» B paMKax OiHAapHOTrO PO3Pi3HEHHS MiX <«KOPCTKUM»
i «M’IK1UM mpaBoM». HaToMicTb BUHMKAE MOTpeba B HOBOMY ITisi-
XOJIi, IKUI MepeKIoYae Hallly yBary Ha HOBi iHCTUTYLiliHi Ta TpaBo-
Bi 3B’s13kM MiX iHcTUTYyHissMu €C Ta mepkaBaMHU-YJIeHAMM, STKUI
3BEpTA€E yBary Ha 3Ha4HY POJib, SIKY BilirpaloTh HeAep>KaBHi Cy0’€KTH,
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a TaKOX Ha TiOpuAaHI (DOPMU PETYISITOPHUX iIHCTPYMEHTIB, 1110 BKJTIO-
YaIOTh «M SIKi» 1 «OKOPCTKi» MOJIOXXEHHS 3aKOHY. « M’siKe paBo» MOXe
OyTu e(peKTUBHUM CIIOCOOOM JOCITHEHHS iHTeTrpallil B TUX cdepax,
Jie JepKaBU-WIeHU YyTJIMBI 10 3aralbHUX MOJOXEHb, a iHilliaTUBU
«KOPCTKOTO TIpaBa» IMIPOCTO HEMOXJIIHBI.

Buknaa ocHoBHOro marepiany. «M’sKe nmpaBo» — i€ 3arajibHa
KOHIETILS, IKY YaCTO MPOTUCTABISIOTh KOHIEMIIii «;XKOPCTKOTO
npaBa». «Kopctke npaB» B €Bporneiicbkomy Co103i BUHUKAE 3 10-
roBopiB, npaBui i metoay Coro3y, 3a3Buyail npuitMarouu Gopmy
perIaMeHTIB, IMPeKTUB i pimeHs (cTarts 288 ADEC). €Bpomneiicbke
«KOPCTKE MPaBO» OMUCYETHCH SIK Take, 1110 Ma€ OOOB’SI3KOBY IOpU-
JNUYHY CUJTY, CTBOPIOE 3arajibHi Ta 30BHIillIHI HACiIKKW Ta IpUiiMa-
€ThCs iHCTUTYLisIMU €C BiAMOBIIHO 10 KOHKPETHOI MpoLenypu
Ta BU3HAYEHOI MpaBoBOi ocHOBU B JloroBopax. Ha BinMiHy Bin 11b0-
TO, «M’IKe TIPaBO» PO3YMIEThCS SIK TTOCUJIAHHS HA ITpaBUJIa TTIOBEiH-
KM sIKi HE € IOpUIUYHO 000B’SI3KOBUMM SIK TaKi, aje MOXYTb MaTu
NpaKTUYHI Ta OPUANYHI HACTIIKH.

ITpaBHUKY CXUJIBHI TPUB’S3yBaTH 110 KOHLIETILiO 10 MPaBOBUX
HOPM, $Ki caMi Mo co0i He € PUAUYHO 000B’I3KOBUMU, TaKUX
K pekoMeHaallii Ta BucHoBkM (ctarts 288(5) APEC). IHuri noaioHi
IHCTPYMEHTM, TaKi K MOBiIOMJIEHHSI Ta HACTAHOBM, TAKOX BBaXka-
IOThCS «M’SIKMM TIpaBOM», X04a 4acTo 0e3 IMpaBoBOi OCHOBU B J1o-
roBopax. /lificHo, He iCHy€e 3arajbHO1 MPaBOBOi OCHOBU, Ha MilCTaBi
SIKOI MPUIIMAETBCS «M’SIKE TIPaBO», a TAKOX HE iCHYE KOIHOIO Ha-
0Opy iHCTUTYLIIMHUX CY0’€KTIB, sIKi B TIepIlly Yepry BilMoBigalOTh
3a MPUAHATTS iIHCTPYMEHTIB «M’SIKOTO TIpaBa». Y Oylb-SIKOMY BU-
naaky, came iHctutyuii €C, gK npaBuio €Bponelicbkka Kowmicis,
YXBaJTIOIOTh «M’siKe MpaBo». LI TeHAeHIisl HACTIIbKY MOLIUPEHa,
o B OEIKMX acleKTaxX «M’ sgKe IpaBo» €C BBaXXaeTbhCS
«HEO0OB’SI3KOBMMMU Iep>KaBHUMMU» HOPMaMU.

J171s1 TIOJTITOIOTIB I0OpUIMYHA OOO0B’I3KOBICTb € MEHIII Ba>KJIMBUM
MOHATTSIM. BOHM 4acTo roBOpsATH MPO «M’IKe TIPaBo» 3 TOYKU 30PY
THYYKOCTi, MOXJIMBOCTI Meperjsay Ta reTepapxii HOpMaTUBHOTO
IHCTPYMEHTY.

B ocHOBI 10pUMAMYHOI KOHIIETIIi1 «M’SIKOTO MpaBa» JEXUTh Pi3-
HUIIS MK IOPUINIHOIO 000B’I3KOBICTIO Ta ITPaBOBMMM HACITiIKAMMU.
IIpocTuii cnocid po3pi3HUTH IX — 1Ie cKa3aTu, L0 IPUIUYHO
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00O0B’sSI3KOBa CUJjia O3HAYa€e, 110 PETYISITOPHUIA iHCTPYMEHT MOXKe
OyTH 3peluTolro 3a0e3neYeHuii 3a JOMOMOTO0 IOPUANYHUX CAHKLIIH.
Inest ropuanaHOi 000B’I3KOBOCTI Bilirpa€ BaxkJIMBY POJIb Y TPAHCIIO-
HYBaHHI TUPEKTUB, OCKITbKI €BPOIECHKUI Cy TTPAaBOCYIAS 0~
CTaHOBWB, IO [JIS TapaHTyBaHHSI MOXJIMBUX CY0 €KTUBHUX IIPaB
JIUPEKTUBU MalOTh OYTH TPaHCIIOHOBaHi 000B’I3KOBUMU iHCTPYMEH -
TaMH, SIKi 3a3BUYail IMO3HAYalOTh 3aKOHOJAABCTBO. Bumora
3000B’S13yI0U0r0 iHCTPYMEHTY iCHY€E ISl TOTO, 11100 rapaHTyBaTH,
110 0COOM MOXYTh 3aXUCTUTH CBOI MpaBa Yyepe3 HalliOHAJIbHI CY/IH,
SKIIO 1Ie HeoOXimHo [3].

Hasmaku, mpaBoBi HaCIiAKNA «M’SIKOTO IpaBa» CTOCYIOTHCS
IMOTEHIIiaTy iIHCTPYMEHTIB «M SIKOTO IpaBa» CTBOPIOBATH 3aKOHHI
OYiKyBaHHS JJI1 OKpEMUX 0Cib abo MiANpueEMCTB, a00 pO3’ICHUTHU
Ta KOHKPETU3YBAaTH YMOBH «KOPCTKOTO TIpaBa». 3aMiCThb TOTO, 1100
3aMlpoIIOHYBaTH OiJIbII CYBOPY KaTeropito, MM HaMara€eMocsl po3pi3-
HUTHU MPaBOBi HACIIKU iHCTPYMEHTIB «M’SIKOTO ITpaBa» Ha MPaKTUKY
Jiep>KaB-YJIEHIB y CBITJIi YMCIEHHNUX JJOKA3iB 1100 HEOOOB  I3KOBUX
iHCcTpyMeHTiB. [1epiil HixX 11e 3p0OUTH, BApTO KOPOTKO MPOiTIOCTPY-
BaTu KJ1acuikallii mpaBOBUX HACJIJIKiB B iCHYIOUMX JOCiIXKEHHSIX.

«M’s1Kke TIpaBo» TpaAULiiiHO PO3TJISIAAETHCS B TiHI 3aKOHOAAB-
ctBa [4, c. 119—120]. [To-nepuie, «M’siKe TTPaBO» MOXKE MPOTOJIO-
LIIyBaTH XKOPCTKE 3aKOHOAABCTBO. Ko «M’sgke» mpaBo MpuiiMaeTh-
CS 3 METOIO MOTO «OHOBJICHHST» 10 000B’SI3KOBOI'O iHCTPYMEHTY
B SIKUIICh MOMEHT Y MalilOyTHROMY, BOHO i€ K TOTIEPSIHUK 3aK0-
HoJaBcTBa. BUKoHyoun 11e 3aBaaHHsI, HEOOOB’ I3KOBUI iIHCTPYMEHT
aKTUBi3y€E NepXaBU-UYJIeHU Ta 3alliKaBJIeHi CTOPOHMU, TTOIINPIOE
Ta iepeaae iHhopMallito ypsSIOBUM i HEYPSIIOBUM OpTaHaM, a TAKOX
30Mpae naHi, Ha OCHOBI IKUX MOXKHA BUOPATU ONTUMATbHUM iHCTPY-
MEHT peryaoBaHHd. OCKiIbKM «M’gKe IIPaBo» MPOKJIALAE MIIAX
JIO )KOPCTKOTO 3aKOHOMAaBCTBA, HaBPsII UM B iHTepecax AepKaBu-
YJIcHa iTHOPYBATH iHCTPYMEHT «M SIKOTO IIpaBa» depe3 MoTro
HeO0OOB’SI3KOBICTh. Jlep:KaBU-4aeHU MOXYTh He JIMIIE 3aXOTiTh
OpaTy ydacTh y 3aKOHOJaBYMX MEePEroBopax, 1moo 3armporioHyBaTh
MOIpPaBKU, ajie il IJ1sI TOTOo, 11100 B3araii BUK/IIOUUTU 3alIPOIIOHOBA-
HUI IHCTPYMEHT i3 nmopsiaky AeHHoro. Kowmicis 3anpornoHyBana 3a-
IIPOBAaIUTI HOBY MOJIEJTb PETYIIOBAHHS B KOHTEKCTi KOPIIOPAaTUBHO-
ro ynpasJiHH. [nes monsrana B Tomy, 11100 3i0patu (hopyM, 110 CK1a-
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JIAETHCS 3 EKCIEPTiB, 100 MPUIHATHU MOJOXEHHS «M’SIKOTO TIpaBa»,
sKi Majii 6yTh 00’ e AHAHI IK €BponeichbKUil KOAEKC 3 KOPIOPATHUB-
Horo ynpaBiiHHA. [Tporo3uilito 0yn10 BiAKIMKAaHO ITiCIsT CUJIBHOTO
CIIPOTUBY 3 OOKY JepKaB-UJIeHiB.

ITo-npyre, «M’sIKe» TTpaBO MOXKe OYTU CITPSIMOBAHE Ha PO3POOKY
YMOB 3aKOHOJABCTBa (Imicsl 3aKoHy). Hanmpukiaz, y 3aKkoHOaaBCTBi
npo KoHKypeHuio Kowmicist peryisipHO NpuiiMae MOBiAOMIEHHS,
CIIPSIMOBaHI Ha PO3’SICHEHHS TIIyMadyeHHS psiIy BiIIIOBIZHUX HOPM
JUUIST HAalliIOHAJTbHUX OPTaHiB BiIaau Ta 6i3Hecy. [cHy104i HOpMU MOX-
Ha IIPOCTO TepedOopMyIIOBaTH, ajie TAKOX MOXKXHA HaZaTH HOBI
npaBuIa, SIKi He 000B’SI3KOBO € HEBiJl’EMHUMMU 151 iCHYIOUO1 ITpaBoO-
Bo1 0a3u. YacoM 1 (pyHKIIiSI TAKOX MOXKE TPUXOBYBAaTU BUOIp iH-
CTUTYLII€I0 M’SIKOTO TpaBa, rOJIOBHUM UMHOM 3YMOBJIEHMI OaKaH-
HSIM YHUKHYTH 3aCTOCYBaHHS MOJI0XEHb PO KOMITETEHLIIIO.

Haperuri, «M’sIKe mpaBo» MOXe OyTH peajbHOIO aJITEPHATUBOIO
3aKOHOAABCTBY. [HOMI «M’sIKe» ITpaBO MOTPiOHE JUIIIE IK THMYACOBE
pillleHHsI 10 TIPUIHATTS 3aKOHOmaBcTBa. Hampukiram, TocuTh mo-
LIMPEHOIO € CUTYallisl, KOJIM CKJaIHi MUTaAaHHSI BUHOCSTHCS Ha BU-
pillleHHs 11032 3aKOHOJABYMM TIpollecoM. Jlep:KaBr-WieH! o0upa-
IOTh «M’SIKi» iIHCTPYMEHTH, 1100 YHUKHYTH INIYXUX KYTiB Y TIEPEro-
BOpax i 00iTH «peajibHi», 3000B’sI3aHHSI 3 XKOPCTKOTO TpaBa [3].

[ToniOHMM YMHOM iCHYBaHHSI Maiixe TpPUILSITU Aep>KaB-YIeHiB
POOUTD MPUIHSTTS PilllIeHb TPOMI3AKUM, TOMY «M’SIKE TIPaBO» CTA€E
mixoro yrogu. OgHaK iHKOJIH 1€ € TIPaBUILHOIO aJTbTEPHATUBOIO, sIKa
BCTAHOBIJIIOE a00 Hada€ TMoaablinoi peanizauii uiisim Corosy 3 0a-
JKaHHSIM KepyBaTH TiCHILLIOIO CITiBIpaLelo MixK Aep>KaBaMU-YJeHaMu1
a00 30JIMKeHHSM 3aKOHIB Y HEO0OB SI3KOBHIA CIIOCiO.

AKT «M’SIKOTO TIpaBa», SIKUii BUKOHYE Mapa3akoHoAaBuy (hyHK-
LiI0 CYIIPOBOMXYETHCS BU3HAHHSIM MPUHLMUIIB CyOCHaiapHOCTI
Ta nponopiiitHocTi. bina kHura Kowmicii po eBpormneiicbke ynpas-
JiHHg (2001 p.) Ta YKCIEHHI MOJITUYHI JOKYMEHTHU LIOA0 KPAIIoro
peryJiroBaHHSI HaMarajucs 301JIbIIUTA BUKOPUCTAHHS «M’SIKOTO
npaBa» SIK CIOCOO0Y MiABUILICHHS JeTiTUMHOCTI it €C B oyax rpo-
MangH €C. @opma «M’SIKOTO0 IpaBa» MoJeTIIye (popMyBaHHS CITiJIb-
HOI1 TTOJIITUKU 06€3 HaATO CUJILHOTO MPOHUKHEHHS B KpaiHU-YJIEHU,
30epiraloun JOCTaTHIil 3ammac 1d cniibHUX Aiii. CaMme et TUII
«M’SIKOTO TpaBa» HAC XBUJIIOE HAOIIbIIE; OTXe, MOBYA3HO Tepeli-

133



Cneuianbnuﬁ YN[ APA1PA)  [lepwsaBHe GYAIBHULTBO Ta MicLieBe CaMOBPSAYBaHHA

0avyaeThbCs, 1110 HEOOOB’ I3KOBICTb OyIe MEPETBOPEHO HA THYYKICTh
i piI3HOMAaHITHICTh HAa HALliIOHAJILHOMY piBHi. OMHAK THYYKICTb i pi3-
HOMAaHITHICTb OOMEXKEHi 3a MexXaMU OiHApHOT PiI3HUII MiX «KOp-
CTKUM» 1 «M’SIKMM» TTpaBOM 0€3J1i4410 M03a3aKOHOIaBUMX EJIEMEHTIB,
SIKi, O4EBMIHO, HE BUBHAIOThH 110 BiIMiHHICTb.

IOpunuyHi nocaiaKeHHs TOBOJSTD, 1110 00ePEXKHO-MO3UTUBHE
crapieHHs Cyny €C mono BUKOPUCTaHHS aKTiB «M SIKOTO IIpaBa»
He JIMIIe CIIPUSIO 3POCTaHHIO 1X 3arajbHiil KiabKocTi B €C, aje
11 IEpeTBOPEHHIO iX HAa 3HAUHY YaCTUHY acquis communautaire. 3Ha-
KOBOIO CIIpaBoIo € pineHHs y cipabi Grimaldi, ske 3000B’s13aj10
HallioHaJbHi cynau OpaTu 10 yBarM peKoMeHaallii mpy BUPillleHHi
CIOpIB, MepeJaHunX iM, He3BaxkKarouu Ha Te, 110 PeKOMeHIallil He Ma-
J0Th 000B’I3K0BOI cuiu 3rimHo 3i ctatTero 288(5) APEC [6]. Cyn
€C MoBYaB MPO MNOTEHLiHY ILIUPOTY 3000B’sI3aHHSI, ajie iHO/i cam
MOCHUIaBCs Ha JIIHIIO TIyMauyeHHs, BKJIIOYeHY B iHCTPYMEHT «M’SIKOTO
npaBax». Y cdepi MOLITOBUX MOCAYT KepiBHI mpuHIUIU KowMicii, Ha-
BiTh sIK1110 BoHM Oyiu de lege ferenda, cTaHOBWIM YaCTUHY 3arajibHOI
3aKOHOAABYO1 0a3u, sIKy MOXKHa OyJIO B3STH IO YBaru mpu OLIiHI
TOrO, Y¥ HajexXHUM yuHoM KoMmicisg BUKOpUCTOBYBajia CBOi 0OMe-
XeHi pecypcu [7]. BinmoBinHO 10 Bce OibIIOro BUSHAHHS 1IIOA0
IHCTPYMEHTIB M’SIKOTO TIpaBa, EBPOMNENCHKIi CyId 3aCTOCYBAIH MiAXiM,
SKWIT 00MeXXY€e TTOBHOBaXKeHH iHcTuTyLin €C BiAcTymaT Bif iH-
CTPYMEHTIB «M’SIKOTO TIpaBa». Koy iHCTpyMEHTH «M’SIKOTO TIpaBas»
OyayTh OnyOJIiKOBaHi, BOHU 3aCTOCOBYBATUMYTHCSI TA MAaTUMYTh
IOPUANYHY CUITY. Y CBOIO Uepry, 1ie 0O3Havae, 1110 BiAMOBiAHUHI iHCTH-
TYT HE MOXeE BiICTYITUTH BiJl HUX 0€3 pU3UKY OYTU BUBHAHUM TaKUM,
1110 TTOPYIYE 3arajibHi MPUHLIMIN TIpaBa, TaKi SIK piBHE CTaBJICHHS
YU 3aXUCT 3aKOHHUX OYiKyBaHb. SKIIO Iep>KaBU-WIEHU Opaid y4acTb
y po3po011i KePiBHUX MPUHLIMITIB, BOHA TAKOX CTA€ 000B’ I3KOBUM.

€BpoMnenchKi Cyau CTBEPIKYIOTh, 1110 32 IEBHUX YMOB i 3aJ7IeXKHO
BiJl iX 3MiCTY iHCTPYMEHTH «M’SIKOTO TTpaBa» MOXYTbh MaTH IOPUANY-
Hi Hacaigku. BaxknnBo mam’gaTaT, 110 €BPOMNEHCHKi Cyau Ielio
yIepeIkKeHi 00 BCTAHOBJIECHHS I0PUANYHOI CUJTA, OCKLTBKU I0pU-
IUYHA CWIA € MEePEeIyMOBOIO JISl TOTO, 1100 CyIu Majld IIPaBoO BU-
3HaBaTH MMO30B MPUXHSATHUM. JIWilie KoY Cynu BCTAHOBUJIY, YU 3a-
Xi, yXBaJICHUI ycTaHOBAMU, HE3aJIeXKHO Bifl 1oTo XapakTepy 9u (pop-
MU, MaB Ha M€Ti MaTH IOPUINYHI HACIiIAKK, BOHU MOXYTh IiggaTH
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Leit 3axi Mo30By npo ckacyBaHHs'. Lli mpaBoBi HAaCITiIKU MOXYTh
3a0e3IMeunTr paMKU JUIs1 OLIiHKM AistibHOCTI KoMicii abo BUmaraTu
BiJl AepXaB-4JI€HiB 3aCTOCYBaHHS MEBHUX BKa3iBOK Yy MPUUHSTTI
aIMiHiCTpaTUBHUX PillIeHb.

V neskux BUMagKax cyau MOCUIANIMCS Ha JOTOBIPHY aHAJIOTiIO:
aKTH «M’SIKOTO TTpaBa» OTPUMYIOTh CBO1 IOPUANYHI HACTIAKU 3 OCHO-
BHOI yroau. Lleit aprymMeHT Moxke 3aiiTH JIKIIIe TaK AajeKo: BiH CTO-
CYETBC PillIeHb, SIKi TPUUMAIOThCSI OJHOTOJIOCHO HAa OCHOBI 3roiu
KOXHOTO YYaCHMKa, 3aJy4eHOro 10 MPUAHSTTS pillleHb, aje, 31a-
€TbCS, BiH HE MOX€ MOSICHUTHU, YOMY PillIeHHs, MPUIHSTE OLIbIIiC-
TIO, MOX€ OYTU 000B’SI3KOBUM JUISI TUX, XTO YTPUMYETHCS Bill TOJI0-
CyBaHHS a0o0 rojiocyBaHHsl npoTu. HacTiibK1 3K AMBOBUKHUMMU
€ Ti iIHCTPYMEHTHU, SIKi BUTIMBAIOTh i3 mpakTuku Kowmicii. OnunH
i3 crtoco0iB BUPIllIEHHS TOJIOBOJIOMKMU IOJISITA€E B TOMY, 1100 HAmo-
JIATaTH Ha TOMY, 1110 METa «M’ SIKOTO TIpaBa» IOJISITAE B TOMY, 1100
PO3’SICHUTU iHCTPYMEHTHU «<KOPCTKOTO MpaBa»: «M’sIKe TIpaBo» Mae
IOPUIMYHY CUJTY, OCKIJIBKM BOHO CITYKUTb «[IPUMYCOBOMY BUKOHAH-
HIO». TICBHUX BUIIMX IMPUHIIUITIB IIpaBa», SIKi € CIIJIbHUMHU SIK JIJIST
€BPOTIEHCHKOTO TIPABOTIOPSIIKY, TaK i ISl HAlliOHAJTbHUX TPAaBOIIO-
psiakiB. Lle BUCyBa€e 3HauUHiI BUMOTHY A0 CYAIB 1100 Meperjsay iH-
CTPYMEHTIB «M’SIKOTO TIpaBa» B iX 3aKOHOJaBUOMY Ta IIPaBOBOMY
KOHTEKCTI.

BucnoBku. BukopucTaHHS HEOOOB’ I3KOBUX iIHCTPYMEHTIB
«M’SIKOTO MpaBa» mommpuiiocs B €C MpoTIroM OCTaHHIX ABOX Je-
CSTUIITh. JIBI OCHOBHI NMPUYMHU TTOSICHIOIOTh TMOSIBY iHCTPYMEHTIB
«M’SIKOTO TIpaBa»: BiICYTHICTb 0(illiiHOT 3aKOHOIaBYOi KOMITETEH-
Wil 1711 IPUIAHSITTS TTOJIOKEHbB «KOPCTKOTO TIpaBa» Ta OaXkKaHHS ra-
paHTyBaTU FHYYKICTb i pi3HOMaHITHICTb HalliOHAJLHUX Aiit. 30cepe-
JKYIOUMCh HA OCTAHHbOMY apTyMEHTi, MU MPUHALILIN 10 YCBITOMIICH-
HS «eIMHOYP3bKOI CITaIIIMHW» «M’IKOTO MpaBa», imei, sika
HaA3BUYAHO CIIpUsIIA TIOCUJICHHIO POJIi «M’IKOTO TpaBa» B €C:
M’sIKe TIpaBO KOPUCHE, OCKIJIBKY BOHO 30epira€ aBTOHOMIIO JiepKaB-
YJICHIB.

! Cmpasa 22/70 Kowmicist mpotu Pagu [1971] ECR 263, 42; Cnipasa C-27/04
Kowmicist mpotu Pagu [2004] ECR 1-6649, 44. [1paBna, €éBporeiicbKi Cyy 4acTo mi-
TPUMYIOTh iIHCTPYMEHT «M’SIKOTO IpaBa». Y IIMX BUIAIKAaX MOXHA CTBEPIXKYBaTH,
1110 BCTAHOBJICHHSI «M’SIKOTO TIpaBa» MOXe OyTH 00’ €KTOM MMO30BY PO aHYJIIOBaHHSI,
Cy/10Ba BJ1ajia pOOUTH HAaroJIoC Ha MPOLIECYaTbHUX MpaBax.
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Ha Enun6yp3bskomy camiti (1992 p.) mpaBoBa iHTeTpallisi B 10-
€IHaHHi 3 000B’I3KOBMMU iHCTpYMeHTaMu Oyjia MpoaeMOHCTpOBa-
Ha K (popma MPUTHIYEHHS KYJIBTYPHOTO Ta MOJITUYHOTO pO3MAaiTTS,
TOZi SIK HEOOOB’ SI3KOBi 3aKOHMU TPOIaryBajamcs sIK CIocid mpocyBaH-
Hs1 MPaBOBOI iHTerpauii 6€3 HaAMipHOTO BTPyYaHHS B aBTOHOMilO
JiepKaB-uJieHiB, 30epiralouyu Npu UbOMY HEOOXiAHUII 3amac aJs
3BUYaiHUX MaHeBpiB. Ha BiAMiHy Bil €éBponeiCbKUX XOPCTKUX 3a-
KOHIB, SIKi B KpaiilHbOMY BUIIaJIKy BUMararoTh, 1100 MOTEHIiliHA
HalliOHaJIbHA CyTepewIrBa HOpMa He 3aCTOCOBYBajacs, 11100 HaJaTh
YMHHOCTI HaIHALIIOHAJIbHOMY 3aKOHY, «M’ sIKe IPaBO» He Ma€ TaKo-
0 X eDeKTy, TAKMM YMHOM TrapaHTYIOUU THYYKICTh i Pi3HOMaHITHICTb
HalliOHAJILHUX JIiNA.
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Tragnyuk O. Y.
EU soft law and its impact on national legal systems: lessons for Ukraine

Abstract. New ways of governance are spreading at all levels, especially in the
EU. One of the main characteristics of the new administration is the possibility
of adjustment and revision in the form of «soft law». The non-binding nature
of «soft law» is said to promote flexibility and diversity within member states and
to ensure national autonomy. However, this article argues that, while soft law
is not legally binding, it does have legal implications that call into question the
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[flexibility and diversity of national action. Beginning with the demonstration that
soft law can have a tangible impact on practice in member states, while limiting
member state choice, the article goes on to develop a categorization of these effects
and document them in detail. These are: judicial recognition by European courts,
clear terms of soft law instruments that require specific types of national
implementation measures, the role played by non-state actors, and hybrid forms
of regulatory instruments containing soft and hard law provisions. The analysis
shows the need to diversify existing studies of EU soft law, which have traditionally
focused on the role of the judiciary in giving legal consequences to soft law.
Instead, we should be more attentive to the other three factors when discussing
soft law. In addition to a more holistic approach, studies should also analyze «soft
law» in a more specific case in order to fully understand the consequences of the
choice of «soft law» in the national legal system.

Keywords: EU law, «soft law», flexibility, new management, open method
of coordination; national legal systems, legal integration, European Union
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BMJIUB 3AXIIHOI NPABOBOI
TPAAMLIE PO3YMIHHA NPAB NHOJJUHY
I UIHHOCTEWN JEMOKPATII B CYYACHIIA

ICNAMCbKIN NPABOBIW CUCTEMI

Anomauyia. Y cmammi po3easnymo naug ceimosux en00arizauilinux npo-
yecie, 3axioH0e0 po3yMiHHs NPAG AHOOUHU | UIHHOCMET 0eMOKPamii Ha PO36UMOK
icnamcokoi npasosoi cucmemu. Aemop Hanoaseae, wo npoyecu enodarizayii
Maroms 6y0yeamucs Ha no8asi 0o KyAbmypHoi, peaieiiinoi ma npageoeoi bazamo-
Mauimuocmi, 3a6e3nevysamu ii 30epedicents 6i0 npuMycoeoi yHieepcanizayii.

[Tiokpecatoemocs, wio icmopis e8oarUil icAamMcbKoeo npasa ceiouums, uio,
80HO OY10 [ 3aMUUAEMbCS OUHAMIUHOI NPABOBOIO CUCMEMOI0, 30aMHOI0 00 MO-
deprizayii sk 8i0n08i0b HA BUKAUK YACY.

Ha emani pannboeo po3eumky 6 icaamcvke npago 06y10 3aKkAa0eHO iHCMU-
mymu, 30amui CRpUAMU 8MINEHHIO 8UMO2 NPUHUUNY 8ePXOBEHCMEA npasa. Ane
6 doeeiill nepchekmuei 6Ka3aui incmumyuii empamuau ceoro dicgicmo. Cyuache
icnamevke npaso He NPONOHYE epeKMUBHO20 8apianmy peanizayii npunyuny
BepxoeeHcmea npaesa. Y moii jce uac, sk cei04UMb icCMopis icAamMcbKoeo npasa,
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npakmuka tioeo peanrizayii HiKoau He NPUNUHANA C8020 PO3BUMKY. 3a uac c6o-
20 ICHYBAHHS B0HO 30a2aMUA0CA, SMIHUAOCA | OHOBUAOCSA 8 Pi3HULL chocib. € oye-
BUOHUM, W0 peopmMamopu Maioms 3a Memy nooosamu HedoAiKu 8 NPasoeoMy
Dpecyato8amHi, Ki 6UAGAAE NPAKMUKA CYCNIAbHO20 dcumms. Bmim, peinmepn-
pemauis, AKa 3a1UAEMbC HA Cb020OHI OCHOBHUM 3aCc000M MoOepHizauii ic-
AAMCbKOI Npasoesoi cucmemu, He € HACMINbKU [HMEHCUBHOI | MBOPUOI0, W00
3pobumu ii CymMicHOI I3 NPUHYUNOM 8EPXOBEHCMBA NPABA.

Karouoei caosa: eepxosencmeo npasa, demoxkpamis, 3axiona npasosa
mpaouuis, npaea A0O0UHU, ICAaM, peaieilina npasosa cucmema

ITocTanoBka mpo6jemu. B cyyacHOMy 3axiTHOMY CYCIUJIBCTBi
HalliOHATbHUMMU TPAaBOBUMU CUCTEMAaMU BU3HAUYEHO Ty MEXY, sIKa
BiIOKpEMITIOE TIpaBo Bix pedirii. oMy Ha mpoTuBary peniriitai mpa-
BOBIi CUCTEMU, 10 SIKUX BiTHOCUTLCS Y TOMY YMCIIi iC/IaMCbhKa, 3aCHO-
BaHi Ha TICHOMY B3a€MO3B’sI3KY i HaBiTh TIEPETUIETIHHI peJIirii i mpa-
Ba.

BtiM, HEe MOXHa 3amepevunTH i TOM (PakT, 1110 MEePBICHO MPABOBI
CUCTEeMU KOHTUHEHTAJIbHOI €BpoIy, (QYHKIIIOHYBaHHS SKUX ChO-
TOJIHi CIIPSIMOBAHO Ha peatizallilo MPUHIIMITY BEepXOBEHCTBA MpaBsa,
MalOTh peJliriiine, B IEPIILy YEPry XPUCTUSHCbKE, KOpiHHs [1, p. 36].
JloBruii yac 3B’s130K MixX IPaBOM i peJliriero 0yB HACTiJIbKU X Mill-
HUM, $IK i TOM, 110 CbOTOTHI MU CIIOCTEPIra€MO B IPABOBUX CUCTEMAX
icmaMchKoro cBiTy. OgHak i3 HactaHHSIM ertoxu [TpocBiTHUIITBA, sIKa
3MiHMJIa cepell iHIIOro IpUANYHE MUCIEHHS B €BpoIli, i 3 pO3BU-
TKOM KOHLIETILIii CydacHO1 1ep>KaBHOCTI, TPaBOBi iHCTUTYLIii CTaBaIu
BCe OUTbII CEKYJISIPU30BAHUMU i TTOCTYIIOBO MO30aBUJIKCS CBOTO
pedqiriiiHoro 3micty. [IpoTe, ciin moroouTUcs i3 CrpaBeIIUBICTIO
3ayBaxkEHHSI, 1110 CBITChKE CEKYISIpU30BaHe MPaBO i JOCi MPUXOBYE
B c00i MeBHI PeJlikBii, IKi MOXYTb OYTH 3pO3yMiJli JIMLIE 32 YMOBU
3BEPHEHHS 10 XPUCTUSHCHKOI petirii [1, p. 10].

SIk i3 iboro mpuBoxay 3a3Havyae @. PykysiMa, BEPXOBEHCTBO
mpaBa IepBiCHO BKOPiHEHO B caMili peJiirii B ycix cycminberBax. [1o-
SICHEHHSI TAKOMY CTaHy peueil BUeHU I BOayae B TOMY, 1110 ITPABO Ma€
BimOOpaxXaTn HAOUTBII IIMPOKUI CYCHiIBHUN KOHCEHCYC, 3aCHO-
BaHUI1 Ha BUMOTrax cIipaBeJInBoOCTi. B €Bporri caMme 1iepkBa nepsic-
HO BUCTYMUJA K IHCTUTYLLis, IO BU3HAYA€ TAKUI KOHCEHCYC i 3a-
Oesreuye iioro 30epexxeHHs. Illock cxoxe BinOynocs i Ha banxHbo-

139



Cneuianbnuﬁ YN[ APA1PA)  [lepwsaBHe GYAIBHULTBO Ta MicLieBe CaMOBPSAYBaHHA

my Cxoni. Tyt Mmano Micue (pyHKLioOHaTbHE BiZOKpeMJIEHHS LIEPKBU
BiJ iep>KaBU: y TOM Yac SIK CyJATaHU peasli3oByBaIU MOJTITUYHY By,
yJIaMHU BUCTYTaJIM BYCHUMU-IOPUCTAMHU i XpaHUTEISIMU 3aKOHIB
mapiary. Takum YMHOM, TTpaBUTENI epedyBaIv B yMOBAaX 3B’ S13aHOCTI
IIpaBOM, KepesIoM SIKOTO BOHU He BUCTyIanu. Lle He Oyio memo-
KpaTi€lo, mpoTe 11e 0yJ10 YUMOCh, TIy>Ke HaOIUKEHUM 10 BEPXOBEH-
ctBa 1pasa [2]. Take TpagulifiHe, 3aCHOBaHE Ha PEJIiTil BEPXOBEHCTBO
npasa OyJio 3rydJieHo B yacu nepexony bixHboro Cxomy 10 cydac-
HOTO eTany CBOro po3BUTKY. Ha 3MiHy BepXOBEHCTBY IpaBa, OCO-
011MBO B apabChbKOMY CBITi, IpUiiliLIa HEOOMeXKeHa BJiaja IpeacTaB-
HUKiB BUKOHABYOI BJIaJu: NTPaBUTEJi HE BU3HABAIU XKOJHUX OOMe-
JKEeHb — aHi 3aKOHOIABYNX, aHi CYTOBUX — IIIOJ0 CBOIX IIOBHOBAXKCHb.

ITpaBoBa KynbTypa 3axoay i CbOroJHi 3aCHOBaHa Ha izei nmpu-
pOAHOTO MpaBa ado MmpaBa pPo3yMmy, L0 € XPUCTUSHCHKOIO 3a TTOXO0-
JIKeHHSIM. Po3yMiHHS BKa3aHOro 3B’SI3Ky MiX IMpaBOM i pellirieio
JIO3BOJISIE TIOTJITHYTU B 30BCiM iHIIOMY CBIiT/Ii HA MUTaHHS 3aKOH-
HOCTIi 11 CIpaBeIJIMBOCTI B iCTaMCbKHUX CYCITIiJIbCTBAX, TaK CaMO
SIK 1 JO3BOJUTU COOi OLIBbII IIUPOKUIA TIOTJISIA HA MUTAHHS CEKYJIsI-
pu3alii 3axigHoro cBity . TuM Oiblilie 1110 HEMOXHA MOBHICTIO BU-
KJII0YaTH BIUIMB JOTM IapiaTy sIK 3BOAY MPaBUJI MTOBEAiHKM ITPaBO-
BipHMX MYCYJbMaH Ha CTaH MPaBOBOTO XUTTS 3aXiAHOI TpaaulLii,
BpaxoBYIOUU CKJIAJIHMIA KOHTJIOMEpAaT i CiBiCHYBaHHS Pi3HUX KYJIb-
Typ, TPaOULii, iell B AepxKaBax, 110 CIMOBIAYIOTh LIIHHOCTI 3aXimHO1
OMBUTI3aIl].

Brim, nmuigHuii giagor Mix 3axXiIHOIO i CXiZHOIO MIPaBOBUMU
KyJBTYpaMU, YacTille 3a Bce, MpUpeUyeHUil Ha Heaavy. Benunkoro
MipO}I0 Li€ 3yMOBJIEHO TUM, 1110 CaMi JOCIIIHUKNA YaCTO 3HAXOASATHCS
B MOJIOHI JOCUTb BY3bKOT'O YSIBJIEHHS IPO 111apiaT i MyCyJbMaHChKY
IIPaBOBY CHCTEMY B IIiJIOMY, IIIO, B CBOIO Uepry, IPU3BOIUTH IO Ha-
JlaHHSI 0€3YMOBHOTI'O MPiOPUTETY EBPOIEHCHKOMY TUITY TTPAaBOBOTO
MUCJICHHSI, 3aCHOBAaHOMY Ha BU3HAHHI IIPUHIINITY BEPXOBEHCTBA
MpaBa, YHiBepCaJabHOCTI MpaB JIOINHU i OCHOBOTIOJIOXHMUX CBOOOT
TOLIO.

AHaJTi3 ocTaHHIX TOCiIKeHb i myoaikamiii. JlocmimkeHHIO TIpO-
0JsieM IpaBa Ta peslirii MycyJbMaHChbKMX KpaiH OCOOJIMBY yBary rnpu-
IUTSH Taki BimoMi HaykoBii, 1K C. Makcumos, I1. PadiHoBuy,
K. Lpatirepr, I. KboT3 Ta iH1Ii. OnHaK i JOHWHI He BILYXalOTh CyIep-
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€UYKH 1110JI0 MOXKJIMBOCTE MOJEpHi3allii icJaMCbhbKO1 IpaBOBOI CUC-
TE€MMU Ta BIUIMBY Ha HEl CBITOBUX MPOLIECiB riobati3allii i yHiBepca-
Ji3alii 3axiTHUX IHHOCTEH.

MeTo10 cTaTTi € aHAJIi3 MOXJIMBOCTEI BIUITMBY 3aXiHOI TPaBOBO1
Tpaauilii pO3yMiHHS MpaB JIIOJUHU i LIIHHOCTEM AeMOKpaTii B ic1aMm-
ChKill TIpaBOBiil cUCTeMi Yy CydaCHUX YMOBaXx.

Buknan ocHoBHOro Matepiaiy. Y XXI cToMITTS 3axifHe CYCITiib-
CTBO YBIiMiILIJIO i3 CBITOCIIPUMHSTTSIM, 100pe BimoOpakeHUM B KOH-
Hemnuii «3iTKHeHHs uuBinizauii» C. XaHTiHITOHA, 110 OyJia HUM
3armponoHoBaHa y 1993 poiii i po3BuBanacsa B iioro poboTax B Ha-
CTyIHi 15 pokiB. fIK BinoMo, BUeHUI1 BUOKPEMUB BiCiM LIMBiTi3allili:
3axiiHy, KOH(PYLUiaHCBbKY, AMOHCBHKY, iCIaMCbKY, iHAYICTCBHKY,
MpaBOCIaBHO-C/IaB’ STHCBKY, JATUHOAMEPUKAHCHKY i a()pUKaAHCHKY.
OCHOBHUI CBITOBUII KOH(MJTIKT, HA HOTO AYMKY, — KOH(IIKT LIUBi-
nizamiii. I romoBHU KOHQIIKT MaiiOyTHBOTO — KOH(MIIIKT 3aXiTHUX
i He3axiIHUX LMBiTi3aliil, mepeBaxkHUM YMHOM — icnamy. | 3axin,
1100 YCHIIITHO TIPOTUCTOSITU HOBIM HebOe3nelli, Ma€e, cepes iHIIoro,
3a0e3MeUYnTH OUTBII TICHY iHTErpallito aMepruKaHChKOI i 3aXiTHOEB-
pOITeChKOI YaCTUH 3aXiTHOI IMBLTi3alIii, a TaKOX €Bponu i JIaTuH-
CbKOI AMEpUKHU, sIKa € OJIM3bKOI0 3aX0Iy 3a CBOEIO KYJILTYPOIO,
a TaKOX TMOCUJUTHU MixKHAPOIHI iHCTUTYTH, 1110 BimoOpaxkarThb 3a-
XiAHi LIIHHOCTI, 1 3a1y4YUTH 10 HUX HE3aXiHi aepxXaBu. B 1inomy,
¢dopmynoro C. XaHTiHITOHA AJIST ONTUCY HOBOI T€OMOMITUYHOT CUTY-
arii crae «3axinm i yci iamri» (the West and the Rest) [4]. [Ipu mpomy
B yMOBax Iyio0aiszallii HeMae piBHOCTI KyJbTyp i LuBimizauiii. OnHa
HMBiTi3aLis — JibepanbHa — JOMiHYE 1 HaB s13ye. [HIIA — Tpaauiii-
Ha — JOMYCKAEThCH TiJIbKU SIK €K30TUYHA 3a0araHka. Y mooyT i Kyjib-
Typy Ji0epaJbHUX LIUBLIi3allili TPOHUKAIOTh CTAPOJaBHi MPUHLIMITN
MeauurHU, ditocodii i KymiHapii TpaguLiiHUX CYCITibeTB. J1o eko-
HOMIKH i TOJITUKU TPAAULIIMHUX CYCIIJICTB — 3aXiAHi MPUHLIUIIN
JIIGEPATbHOTO MOTITUYHOTO ITI0PaTi3My i BUIbBHOI pUHKOBOI €EKOHO-
MiKH.

Curtyallisl yCKIaIHIOETCS TUM, 110 caMi MPEJACTaBHUKU «icIaM-
ChKOI IIUBIJIi3allii» 4aCTO BUKPUBAIOTh 3axXill y 3aCTOCYBaHHI «I10-
NBiitHUX cTaHnapTiB». Tak, M. [ocdmaH, eBporieelb, IKUA MPURHSIB
iciaM, HaBOAUTbL MPUKIIAI, Oj B CUTYyallil, KOJIY J0 MOocaau aMipa
(migepa) He TOIMyCKaloThCsI MYCYJIbMaHU, 3aXiHe CYCITiIbCTBO BKa3ye
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Ha MOpYILIeHH NpaB JlIoAuHU. BTiM, Takoro mopyiieHHs He BOava-
I0Th Y BUNAAKYy, Koau kaHnaunatom y [pesuaentu CILIA He Mmoxe
CTaTy aMePUKAHCHKUI TPOMAaIsTHUH, SIKWI1 HAPOAMBCS 11032 aMepy -
KaHCbKOI0 TepuTopi€to |3, p. 32].

BuxkitameHi BuIlle CBim4eHHS YIIEPEIKEHOTO CTaBJIEHHS €BPO-
MeNLiB 10 MyCyJIbMaH i HEIOBipM OCTaHHIX A0 3axoay 3aiiBUil pa3
JIOBOMINTH, III0 HEMAE 3a3[aJIeTilb BCTAHOBICHUX €IMHO TIPAaBUIBHIX
pimieHb. | HacpaBai, icnaMcbKi AepXXaBU He CTOSATH Iepe.l BUOOpOM
MiX BIOMa KpaiiHolllaM1 — IuapiaT 4u cexkyasipusalis. Ogiliiine
3aKOHOMAaBCTBO TAKMX KPaiH He IIPOTOJIOIIYE TIPUHIIUITY BEPXOBEH-
CTBa Mpasa. Y Toi Xe yac, (pakT MoJjsira€ y ToMy, 110 BCi icaMChKi
MPaBOBi pexXUMU, SIK OU X He OyJIO OpraHizoBaHO, MepedyBalOTh il
TUCKOM HEOOXiIHOCTI BiIMOBiAaTU TEXHIYHOMY, EKOHOMIYHOMY i CO-
LiaJTbHOMY PO3BUTKY. Lle B CBOIO uepry BUMarae nojJiTH4HUX i TpaBo-
BUX TpaHCcdOpMalliii, sIKi, SIK TIpaBUIIO0, CYITPOBOIKYIOTHCS IEMOKpa-
TU3auielo. BinnmoBigHo 10 3arajbHOI iaei MoaepHi3allii, MpakKTUYHO
BCi MyCy/IbMaHCbhKi KpaiH1 BIPOBAAWJIN IPABOBI i MOJIITUYHI cUCTE-
MM 32 3aXiTHUM 3pa3KoM i, SIK 1€ BUAHO 3 iX KOHCTUTYLIili, BU3HAIU
IIPUHIINIT HAPOIHOTO CYBEPEHITETY, a He IMIPUHIINIT CYBEPEHITETY
bora. Tum He MeH11Ie, MepeBakHa OTBIIICTB i3 LIUX KpaiH MPOIOBXYE
MiATPUMYBATH MO3UILIi1 icIaMy B IepKaBi, Xoua TiIbKU AESKi i3 HUX
MOBHICTIO IMIUIEMEHTYIOTh 1L1apiaT. KpiM Toro, Oi1bLIiCTh MYCYJIb-
MAaHCBKHUX KpaiH BITPOBAIXXYE PO3MOIiI MOBHOBaXXEHb 00 MPUHLIUIT
198 momiy Bi1agu, a TAKOXK BIU3HAE IIpaBa TPOMAISTH, TaK CaMo SIK 11e
nepeadayeHo B AEMOKpPAaTUYHUX CUCTEMaxX, Xo4ya Mpu 1IbOMY IIpH-
CyTHS BiIMiHHa BiZl 3aXiIHOi TepMiHooris. B 1iomy, oqHak, nporec
JIeMOKpaTH3allii B OiIbIIOCTI MyCyJIbMaHCHKUX KPaiH ITPOCYBAETHCS
He ayxe q106pe, 3a BUHATKOM TypeuuuHu il [HaoHe3ii.

IcnamcbKkoMy CBiTY MOTpPiOHO BiIUMHUTHU CBOI JABEPi Ha3yCTpiu
3MiHaM B COLliaJJbHOMY, MOJIiTUYHOMY, €KOHOMIYHOMY XMUTTIi,
1110 MOB’s13aHi i3 00’€KTMBHUMU TIpoliecaMy I1o0ai3allii, 1110 0X0-
TUTIOE BeCh CBIT. J1o TOro 3, C1ii BpaxoByBaTH i 3BOPOTHY T€HIEH-
11i10 — CTPIMKO 3pOCTAa€ MOUIMPEHICTh icITaMy B YChbOMY CBITi, 1110 HE
MOXe He BIUTMBATU Ha KOHCTUTYLIHHUN pO3BUTOK HE MYCYJIbMaH-
CbKUX KpaiH, ajie OAHOYACHO i3 LIMM Ja€ HOBi MOXKJIMBOCTI JJ151 Bpe-
TYJIOBAaHHS KOH(MIIKTY i Y3rOIKEHHS TJTO0AJTBHOTO «3ITKHEHHS
KYJBTYp».
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Kpim Toro, gocaigHUKu iciaMcbKoi MPaBOBOI AYMKU KOHCTaTy-
I0Tb IeBHi 3MiHU B 11 OCHOBHUX MOJIOKEHHSIX, SIKi TO3BOJISIIOTH CTBEP-
JIXKYBaTH, 1110 BiOYBA€EThCS PyX HA3yCTpiu 3aXiTHOMY PO3yMiHHIO
npaB JIOAWHU i LiHHOCTI AeMOoKpaTii. 30KpeMa, Bil3HAYa€eThCH,
110 AUCKYCisl PO JIeMOKpaTio i mpaBa JIIOAUHU 3aKpinuiacs B ic-
JJAMCbKOMY AMCKYpCi B KiHIIi XX cToiTTs. | sIKIillo 111e Ha rmovyaTKy
90 — X pOKiB ic1aMiCTH HaIoJSITaIM Ha BiICYTHOCTI HEOOXiTHOCTI
B «3aXigHiil JeMOKpartii», a Mmix mpaBaMu JIOAUHU PO3YMIJIU TpaBa,
napoBaHi borom, To HanpukiHIl 90 — X MOXXHa BxXe 6yno KOHCTaTy-
BATU 3MiHY iX PO3YMiHHS IpaB JIOAMHMY i [eMOKpaTii. IX OB’ 3y10Tb,
y Iiepiy yepry, i3 mpoliecaMu rinoodaizaliii, MpOHUKHEHHSIM 3aXiTHUX
iIe¥l B YCi KyTOUKU CBITY, @ TAKOX 13 TUM, 1110 CWJIa IEMOKPATIi i ITpaB
JIIOIMHU TTOXOAUTH BiJl CUJIA MIXKHApOIHOI CITiJIbHOTH [6, p. 325].

BkazaHi Bullie TeHAEHL11i1 3yMOBJTIOIOTb aKTyaJIbHiCTh 3B€pHEHHSI
JIO TIMTaHHSI ITPO MOXJIMBICTh COPUMAHSITTS CYCITiLIbCTBAMU 13 icIaM-
CbKMMM MPaBOBUMU CUCTEMaMMU LIIHHOCTEM, SIKi 3aXiiHi CyCITiJIbCTBa
BU3HAIOTh YHIBepCAJIbHO-LIUBUTI3aliliHUMU [7, €. 57| — mpUHUUIIA
CcBOOOIM i AEMOKpaTii, a TaAKOX BU3HAHHSI TTpaB JIIOAWMHU, (PyHIaAMEH-
TaJIbHUX CBOOOI i BepXOBEHCTBA TpaBa [8, p. 6].

CrnpaBeUTMBICTD B XKMTTi iCJTAMCBKOTO CyCHibCTBa. SIK i Bepxo-
BEHCTBO MMpaBa, «icJaMCbKe MpaBo» Pi3HUMU JIIOIbMU PO3YMIETHCS
no-pizHoMy. Moro mosoxeHHs 3a3HaBajIn CyTTeBUX 3MiH. [TpaBso,
1110 3aCTOCOBYBaJIoCs icJaMcbKUMU cynamMu y X VI ctopiudi B Cram-
OyJ1i Bimpi3HSIOCS 32 3MICTOM i CKJIAAHICTIO Bill TpaBa Meplioi ic-
JIAMCBKOI JiepKaBu CbOMOTo cToJiiTTs. Ciim 3a3HaYMTH, IO iciaM
€ HE TiJIbKU TEOJIOTiYHOI CUCTEMOIO, aje i 0o0pa3oM XKUTT,
1110 BKJIIOYA€E B ce0e HU3KY eTUYHUX i MOpaJIbHUX CTaHJAPTiB, IPaBO-
BUX HOPM, 1110 PeaJli3ylOThCSl B CYCITUIBHOMY i Iep>KaBHOMY KUTTi.
Peanizaiist iciaMcbKOro BUYeHHSI 3po0uJia icjiaM CBITOBOIO LIMBIiTi3a-
miero. Icmam HacmipaBi € 3HaYHO Oifiblile, aHiXK OOTrOCI0BChKa CHC-
teMa. lle moBHOLiHHA 1TMBiNi3anisa. BiH € BaXXIMBUM e€JIeMEHTOM
IHAWBIAYaJIbHOTO, KOJEKTUBHOTO, CYCIIJIBHOTO, 3aTaJlbHOAEPKAB-
HOTO 00pa3y XXUTTS MYCYJIbMaHCBbKHUX KpaiH, MYCYJbMaHCbKOTO
cBity. Lle mificHo yHiBepcajbHa CUCTEMa, YHiBepcaabHUI CcOCiO
JKUTTS 1 MEBHOIO Mipol0 — YHiBepcabHUIi cocid nyMKku. bynb-ski
3MiHU B MyCYJIbMAHCBKOMY CBiTi € HEMOXJIMBUMU 0€3 3MiHU B CaMO-
My icjaMi, i HABIaKu — XKOAHI 3MiHU iclaMy HE MOXYTb MaTH Miclie
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0e3 MeBHOI Cepiio3HOI CYCMiIbHOT €BOMIOLIT, 3MiH Y PO3BUTKY MY-
CYJIbMaHCBKOTO cycmifibcTBa. Icimam He po3niisie GyHKIil pesirii
1 AepkaBU, TMOJITUKY i MOpaib, HOPMU rOCHOAAPCHKOI AiSIIbHOCTI
i1 00pa3y kuTTs. Ha npuHimMnmax iciaMcbKoro BipoBUeHHs hopMy-
BaJIVCSI TIOTJISIAM 3 TIMTAaHb Iep>KaBHOTO MPaBIiHHS, 3aKOHU, SIKi
PEryJI0I0Th TOCIOAAPChKE XXKUTTSI, HOPMU MOpPaJi i ETUKU, TTOPSIIOK
KUTTS BCi€l MyCyJIbMaHCBKOI TPOMAIN.

Cnin 6patu 10 yBaru Toit akT, 110 JajieKo He BCi JepxXKaBH,
B SIKMX MYCYJIbMaHW CTaHOBJISITh OibIIICTh HACEJIEHHS, MAlOTh pe-
JITifiHY paBoBYy cucTeMy. Jlep:kaBu MOXYTh OyTH KiacudikoBaHi
Ha Taki rpynu: (1) Ti, SIKi TPOTOJIOLIYIOTh ic/laM JAep>KaBHOIO peJliri-
€10, TIepen0avaioTh, IO IIaBa AepKaBU Ma€ OYTU MYCYITbMaHIUHOM,
a mapiaT € HalioHanbHUM paBoM (CayaiBcbka Apasid, Ipan, T1a-
kuctaH, CynaH); (2) Ti, B SIKHUX icJlaM OPOroJIOLIeHO 1epPXKaBHOIO
peiriero, TaKoxX BUMaraeThbes, 1100 ri1aBa aepkaBu 0yB MycyJIbMa-
HUHOM, a OT LIapiat € Xo4ya i OCHOBHUM, ITPOTE HE €AMHUM JKEPEIOM
mpasa (Cupis); (3) Ti, SIKi BU3HAIOTH icJIaM Iep>KaBHOIO PEIiTi€r0,
a mapiatT — OCHOBHUM JkepelsioMm npaBa (€runert, Kyseit, Karap,
006’ennani Apadbebki EMipatn); (4) Ti, 1110 Ha3UBAIOTh icJIaM JIep>KaB-
HOIO peJIiri€ro, a Bia r1aBy AepKaBU BUMararoTh OyTH MyCyJbMaHU-
HoM (Tynic, Aixup); (5) Ti, 1110 TTepeadavaloTh, 110 icjaM € AepKaB-
Hoto peuiriero (lopmanist, Manaiizist); (6) Ti, siKi He 3rafaioTh icam
B cBoiit KoHcTuTyuii (Typuist, [nmoHesis). Llikao, mo IHnOHE3i10,
B SIKili MyCYJIbMaH — TlepeBakHa OiIbIIICTh cepe/l HaceJIeHHSI, 4aCTO
Ha3MBalOTh HAO1/IbIII TYCTOHACEJIEHOIO IEMOKPATIEIO B iCIaMChKO-
My cBiTi [9, p. 1].

[Iapiat peacTasise cobo10 PyHIaMEeHTATbHY CUCTEMY TTPaBUIT
3 pUTyaIbHUX, COLIiaIbHUX, ETUYHUX i MpaBoOBUX MUTaHb [10, p. 20].
Toii (axT, 110 crIpaBeIMBICTD — IO JJIS 3aXiIHOTO CYCITIJTLCTBA «Ma€
CTPUKHEBE 3HAUEHHS IS JIeTiTUMALIil TTpaBa Ta AepxkaBu» [11, c. 44]
i 6e3 ifei IKo1 HEMOXJIMBO YSIBUTU COOi MPUHILIMIT BEPXOBEHCTBA
MpaBa — BBAXKAETHCS OJHIEI0 3 KJIIOUOBHX ifeii icTaMChKOI KOHIIETT-
11i1 CyCOUIbHOTO MOPSIKY, 30BCiM HE TOBOPUTH PO T€, 110 MYCYJIb-
MaHM BBaXXalOThb PO3BUTOK JIIOICHKOI LIMBiIi3allil CIIpSIMOBAaHUM Ha il
nocsirHeHHs. 200

MycyabMaHu BUXOISTS i3 TOTO, 1110 bor € abcotoTHO cripaBe-
JIMBUM, X04a JIIOJICTBO MOXKe BUSIBUTUCS HE B 3MO3i CIIpUIAMaTU 100
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CIpaBeJIUBICTh 3aBXIM i CKpi3b. Y pesliriiHuX i MOJITUYHUX TTPO-
rpaMax CydacHMX iCJIaMChbKMX Ta / a00 iclaMicTChKi pyXiB, 1151 JorMa
NpPOSIBIISIETHCS B ICKJIapyBaHHI «CcpaBesInBOCTI bora y cBiToOymo-
Bi 11 3aKOHOTBOPEHHI», SIK MPO 1i€, HaPUKJIal, 3a3HaY€HO B CTAaTTi
2 Koncturyuii Icmamebkoi Pecniyomiku Ipan. 3ragku mpo cripaBeji-
JnuBicTb € B KopaHi Ta B iHIIMX peairiiHux TekcTtax. Tak, 30Kpema,
B KopaHi BUKOpUCTaHO TepMiH «qist» B riasi 57, Bipur 25, 106
OIMMCaTU MOHSTTS CIIPaBeIJIMBOCTI. TeKCT roBOpUTh: «Mu MaeMo
HampaBUTU HAIIKUX allOCTOMIB (JIOACTBY) i3 iCTUHHUMU 3HAKaMu
iyepe3 HUX CITYCTUTH CBSIIIICHHE MMCaHHS i Tepe3H IMPAaBOCYIIS, TaK
1110 JIFOIX 3MOXKYTh OBOIUTU ceOe CIIpaBeIUBO».

BinpomxeHHsT KOHLIEMLil cripaBeaJIMBOCTI Ta 11 BUKOPUCTAHHS
B MOJITUYHUX LiJISIX MaJIo OJMH i3 TAKUX BUMIpIB SIK 3aKJIUK J0 CO-
1iaJbHOI CIpaBeTMBOCTI, 110 € OAHIEI0 3 KJIIOUOBUX MPOOJIEeM ic-
namy. Bxe 3 XIXro cropiuusi MycyJIbMaHChKi MUCIUTEI i1 OJTITUY -
Hi Iisi4i poOWIv cripoOu 3aIpOBAAUTH COLIiATbHI i MOJIITUYHI pedop-
MH. IX 06rpyHTYBaHHSI BOHM HaMarajucs 3HaiTH B IPUIHCAX
Kopany i B mpaktuui [Ipopoka. Agxe aist Toro, o0 100UTUCS
BU3HAHHS HEOOXiTHUX 3MiH, ITOTPiOHO TOBECTH, 1110 BOHU Y3TOJIXKY-
I0ThCS i3 icmamMoM. JIOCTiMHUKM CTBEPIXKYIOTh, 110 6araro i3 1ux
pedopM MaloTh Ha METi afanTyBaTU 3axilHi IHCTUTYIIil A0 TOTPeO
icnaMcbhbKoro cycrijbeTBa. Tak, cucTeMa napjamMmeHTChbKOI IeMOKpa-
Tii MOXe OyTH OOIpyHTOBaHa SIK MPUMAHSITHA /IS iCIAMCBKOTO CYC-
MIJTBCTBA 3aBISIKY 3BEPHEHHIO IO TTPUHIINITY B3AEMHIX KOHCYJIBTALIIl
(mypa), ki mo3utuBHO ouiHIoe KopaH. Okpemi cydyacHi MOMITUKMI
i MMCbMEHHUKU BBAXKAIOTh TaK 3BAHUI CTATYT, 32 JOMTOMOTOIO SIKOTO
IIpopok HaMaraBcsl BperyJatoBaTU BiTHOCMHU B MeauHi, mornepe-
JTHUKOM KOHCTUTYIIii, a OKpeMi aBTOPU HaBiTh Ha3UWBalOTh HOTO
«TePUIOIO MUCAHOI0 KOHCTUTYLIIEIO B iCTOPIi CBITY».

Cnig BU3HATH, IO CIPaBEIIMBICTh B YCiX MOXKIMBUX ii iHTEp-
MpeTallisix, He Oy/ia LIEeHTPAIbHOIO iIE€10 icaMy, ax 0 OCTAHHBOTO
yacy. SIK1110 XK 3aIMTaTh ChOTOAHI, TO OLIBILICTh MYCYJIbMaH CKOpillle
3a Bce 0e3 XXOIHUX CYMHIBiB BiIIOBICTb, 1110 iJiesl CIIpaBeIIMBOCTI
€ NpeaMEeTOM IJIMO0KOro 3aHEIMOKOEHHS B icIaMChKill paBOBiit
nymui. Sk BKa3yioTh HJOCAIAHUKY 1€l MpOoOaeMU, MyCyJIbMaHU Bi-
PSTH, IO CIIPaBEIINBICTh CKIamae (pyHIaMEHTAIbHY HiHHICTD ic-
namy (G. Kr mer). besayMoBHO, Taka 3MiHa MapagurMU BEJIUKOIO
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MipO10 MOSICHSIETHCS BIIMBOM 3aXiJHOTO CBIiTY, IKUi1 OaraTo goaaB
J10 pO3YMiHHSI LIHHOCTI KOHLIET Ll cripaBeaIuBOCTi. ZKoneH iHIui
MpeaMeT He 3aJIUIIMB TAKOTO INIMOOKOTO BiIOMTKY B iHTEIEKTyalbHil
icTopii €Bponu BiJl aHTUYHOCTI 10 HAIIMX YaciB SIK MUTaHHS Crpa-
BEIJTMBOCTI, 1110 CTaJI0 LIEHTPAJTbHUM SIK JUIsT (hiJTocoPChKOI, TaK i TS
TEOJIOTIYHOI IYMKHU, TOPKAJI0Cs MPoOJIeM IPUCTIPYACHIIii, EKOHOMi-
KU Ta 6araTboX iHIIMX cep CYCMUTBHOTO XUTTS i HAYKOBUX 3HAHb.
IcmamcbKe CycMmiibCTBO CUJIBHO Bilpi3HSIETHCS 32 0OCSITOM IMUCHMO-
BUX POOIT i chopMOBaHMX KOHIIETII i3 1iel mpobaeMatuku. [1pu
1IbOMY BU3HAETHCS, 1110 HE MOXe OyTH YHiBEpCaJIbHOI i/1e1 cripaBe-
JIMBOCTi — B Pi3HUX CYCIJIbCTBAX 11 PO3YMiHHS, 3a7€XKHO Bifl piBHS
MOJIITUYHOI KYJIBTYPH, iCTOPUYHOTO PO3BUTKY Ta iHIIMX (PaKTOPIB,
Oyne Bigpi3HITUCS.

IMigmopsinkoBaHiCTh MpaBUTENiB NpaBy. Jyist MycyJabMaH € ic-
TUHOIO, 110 KopaH OiJIbII0I0 MipOI0 YIIPABIISIE CYCIIILCTBOM, HixXK
Oynb-s1Ka ocoba, MoKJIMKaHa AJIJIaxoM AisITU MMOMipKOBaHO i CIipa-
BeumBo. Tak, y miasi 38, Bipmii 26 ckasaHo: «/laBum, MU 3po0OMIn
TeOe MpaBUTENIeM Ha 11ill 3eMti. YIpasisii cripaBelJIMBO cepell Joaei
i He JomycKai Xxaao0u, 1110 MOXe 3BECTU TeOe i3 LLISIXy, HaJaHOTO
Amnaxom!».

B mycynbMaHcbkomy TiiymadeHHi KopaHny ictuHa (haqq), mpuH-
111, 33 qoromoroilo sikoro Lap laBun ympasiisie 3a HaCTAaBHUIITBOM
bora, Bki1104yae B cede CripaBeTMBICTb Y 3MilICHEHHI BIaau i KOHTpP-
OJIb HaJl OCOOMCTUMU CXWJILHOCTSIMU. B iciamiuHil opUANYHIN JTi-
Tepartypi Lieit KopaHiYHUI1 BipIll MPOLIMTOBAaHO OaraTo pa3iB SIK yMO-
BY JIeTiTUMHOTO n100poro yrpasiiHHg (legitimate good governance).
I e yacriiie HaBoASITHCS ciioBa [1popoka, sikuii OIHOro pasy Ipo-
rojiocuB: «OHa roArHa CIipaBeIIMBOCTi KOIITYE Oiblle, HiX LicT-
JIECSIT POKiB OOTOCIIYKiHHSI».

apiat miggae yci T110AChKi iCTOTU — YOJIOBIKIB i XXiHOK, Oara-
TUX i OiTHUX, OCBIYEHUX i Hi — OJHUM i TUM caMUM npaBujiaM. Bin
He poOUTD XXOMHUX BUHSATKIB, HABIiTh JJIs TpaBUTENiB. K10 Jt0a1
3000B’513aHi CIJTauyBaTU WIOPIYHY AECITUHY, TO i MPaBUTEIb Ma€
e pooutn. fAkimo poboromaBelb 3000B’I3aHUI MJIATUTU CBOIM
MpauiBHUKaM CIIpaBedJIMBY BUHAropoay 3a TPy, TO i MpaBUTEIb
Ma€ TOTPUMYBATHUCS TUX CAMUX CTAHIAPTIB IIOHO AePKaBHUX CITYXK-
OoBLiB.
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BuxinHe monoxeHHs iclaMChKOI MOJITUYHOI JYMKU TOJISITAE
B TOMY, IIIO iCJTAMCHKUIA TTPAaBUTETh IIOBUHEH HE TiJIbKW BBOTUTH iC-
JIaMCBKIi 3aKOHM B JIit0, ajie i i caMm iM migKoproBaTtucs. JIeriTMMHICTh
oro MmpaBiiHHS BUPIlIAIBbHOIO MipOIO 3aJIeXKUTh Bifl TOTO, YU J10-
TPUMYETBCS BiH IIapiaty. SIKIo mpaBUTeIb HE 31aTeH BUKOHYBATH
BUMOTH iCJITaMCBhKOTO MpaBa, He3aJIeXKHO Bill TOTO, Y1 TO B ITyOJIiUHi
CBOIl JisSTBHOCTI, YU y TIPUBATHOMY XKUTTi, HOrO Ma€ OYTU YCYHYTO
BiJ TTpaBIiHHSA. 3a CTOJIITTS O CTBOPEHHSI aHTIiiChbKO1 XapTii BOJIb-
Hoctell (Magna Carta) y 1215 poui, ictaMcbke BUEHHS BBaXaJyio
MpaBoO CUJIOIO, 1110 CTOITh BUILE 3a YPSI i He 3aJIeXXUTh BiJ IIPUMX
OKpeMuX nmpaBuTeniB. Ha MycyibMaHCBKMX PaBUTENIB MOKJIaaaa-
¢4 BiAITOBITAIBHICTD 3 iX [il.

MaeMo TakoX BiI3HAYMUTH, 1110 CbOTOAHI, KOJU CIUIMHYJO 14
CTOJIITh MiCJISI HAPOJKEHHS icaamy, i MpaBUTEI, i MiAIaHi PeTyIsIpHO
CTUKAIOThCH i3 IIpobieMaMHM, Ha SIKi aHi 3BepHeHHs 10 Kopany, aHi
JIo criorafiB npo XuTTs [1popoka Biamnosini He AatoTh. [1Inpoke Koo
nUTaHb MOTpedye HoBoro mucieHHs. llle Ha moyaTky icTopii iciamy,
JIMIIEHb Yepe3 AeKibKa IMOKOIiHb Mic/s Tpopoka MyxaMmena, 0yio
3HaiieHo BUXi i3 cuTyauii. MaeTbcs Ipo BHOKpEMIIEHHS TPYITH
peJriiHUX BUEHUX, BiTOMUX SIK YJIEMU, SIKi 3asiBUJIN TIPO CBOE Tpa-
BO «BUPILIYBAaTU CIIOPH 32 3aKOHOM». YIIPOJOBXK JEKiJIbKOX CTOJIITh
BOHM JOCSTJIM 3HAYHOTO YCIIiXy B Lili cpaBi, i ix OyJ10 IIMPOKO BU-
3HAHO MYCYJIbMaHCbKOIO TPOMAJIOI0 SIK OJTIOCTUTENIB, MepeaaBaviB
i iHTepnpeTaTOpiB iclaMChKOTO TpaBa. B pe3yabrati — BOHU OTpuU-
MaJii KOHTPOJIb HaJl €BOJIIOLII€I0 TIPABOBOI JOKTPUHMU, iX KOJIEKTUB-
He CyXKeHHSI CIIpUIMaEeThCs sIK crioBHeHa My picTio KopaHa i My-
XaMMmeza BoJIsl. 3 TMX TIip caMe BOHU BM3HA4yaloTh, SIK IIPaBO Ma€e
3aCTOCOBYBATUCh J0 Ti€l UM iHILIOT HOBOI cUTyalii. binbiue Toro,
peJliriiiHi BYeHi OTpUMaJu MOXJIMBICTb OOMEXYBaTU IPaBUTEIB.
HesBaxatouu Ha Te, 1110 OCTaHHi30eperyiu 3a Co00I0 IIMPOKi aaMi-
HiCTpaTUBHI MTOBHOBaXX€HHSI, BOHU (haKTUYHO CTaJIU MiA3BITHUMU
yJieMaM, IKi MOIJIM Y OyIb-IKMi1 MOMEHT M030aBUTH JIETITUMHOCTI
iX pilleHHST OMHUM JIWIlie BU3HAHHAM Jep>KaBHOI MOJITUKU TaKOlO,
1110 He BiAIIOBIgAE icaamy.

BkazaHuii mopsiaok, 1o Moxe CpuiMaTUcs SIK MiIKOPEHiCTh
MYCYJIBMaHCHKUX TIPABUTEIIIB iCIaMCEKOMY MIPaBy, TalOTh ITiACTaBU
OKpPEMUM BUYEHUM TPaAULIiHY icTaMCbKy (pOpMY ypsiAyBaHHS PO3-
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IIs11aTy, B LIJIOMY, SIK TIEBHY BEPCilo BEpXOBEHCTBa NpaBa. BoHu
HaBiTh CTBEP/KYIOTh, IO CyJ4acHa icIaMChKa IepxKaBa LIKOM MOTJIa
0 BIIPOBAIUTH BEPXOBEHCTBO IpaBa IIUISIXOM MOBEPHEHHSI 10 CIIiJIb-
HOTHU PENiriiHUX BUEHUX, IKOU BOHU HE BTPATUJIM YACTUHY CBOEI
BJIAIV BHACITIIOK CEKYJIIpU3allil i MTOTITUYHOI LIeHTpaTi3allii. 3a yMoB
MOBEPHEHHS 10 TPaAULifHOTO MOJOXEHHS peJlirilHUX BUYCHUX,
MYCYJIbMAHCBKi TTpaBUTEi CTaayd O MEHII 1eCIOTUYHUMMU, a iX BJla-
Jla — He TaKOIO CBaBiJIbHOIO.

Ao miacymyBaTy BUKJIaJeHE, BpaxyBaTH iCTOPUYHI IaHi i cy-
YacHi Mojesi, To MU MAaEMO BU3HATH, 1110 TOM OanaHC CUJI, SIKUI
nependayae KOHLEILisSI BEpXOBEHCTBA MpaBa, HE MOXKe OyTU JOCSIT-
HYTUH TUIBKY LIUISIXOM OTOJIOLIEHHS YPSITy MiA3BITHAM yieMmam. Tum
naye, 110 OiJBIIICTh BIJIMBOBUX COLIIaIbHUX TPYyN OyJae HamaraTucs
3ipBaTu Oyab-5IKi CIPOOU MiABUIIUTU BAAAY PEeNiriiHUX QYHKILiO-
HepiB. YacTrHa cycniibcTBa BUMaraTuMe iHCTUTYLIIMHMX iHHOBALIii,
sIKi HE € YaCTUHOIO icaMcbKkoro crnaaky. Lle Takox Bumarae peiH-
TepIIpeTaLiii caMoro icjamy.

PiBHicTb B ic1amMchKili TpaBoBiii cucTeMi. OaUH i3 cepio3HUX
MposIBiB Ae(illUTy CTIpaBeIIMBOCTI B oyax pedpopMaTopis Ta 3a-
XigHuX cro- 203 crepirayiB — BiICYTHICTh PiBHOCTI y 6araTbox
cepax KUTTS icJaMChKOTO CYCMiJIbCTBA, 110 YaCTO Ma€E HOPMAaTUB-
He 3aKpIilJeHHs.

VYci BapiaHTH iciaMCcbKoro npasa odilliiiHO BU3HAIOTh PiBHUM
JOCTYM A0 MPaBOCYIAS i 10 MOJITUYHOIO XUTTSA. TUM He MeHI1e,
KOHIIEIILIisI PIBHOCTI € Ty>kKe 0OMEXXEeHOIO HaBiTh B CydaCHOMY CBITi:
YOJIOBIKM-MYCYJIbMaHU MAlOTh OiJibllie MOJITUYHUX MPaB, HiX XKiHKU,
SIKi MiJISIraloTh 0COOJMBOMY COLIIaIbBHOMY KOHTPOJIIO, i HixK HEMY-
CyJIbMaHU, SIKi He TOMYCKalOThCsI A0 YIpaBJliHHS a00 BiAnpaBieHHS
MIPaBOCYIIS.

Icnam BUHUK y CYCIiNbCTBi, B SKOMY KiHKU KOPUCTYBaJIUCS
MEHIIMMU MOJITUYHUMU MIPaBaMU, aHiX YOJIOBiKU. B Apasii cbomo-
IO CTOPivYYsl XKiHKW MOTJIY MPUIMATH y4acTh Y TTOJITUYHMX MpolLiecax
a0o0 y crpaBax TOPriBJi BUKJIIOYHO ITiJl 3aXMCTOM CBOIX POAMYIB 4O-
JoBivoi craTi. Xoua KopaH BkiItouae B cebe MpUITMCH, SIKi TTOKpa-
LLIWJIM COLliaibHE MOJIOXKEHHSI >KiHOK i HaJaJIM M HOBUX €EKOHOMiUHUX
MpaB, BiH HE MiCTUTb 3aKJIMKY 10 3a0e3eYeHHs] EKOHOMIUHOI PiBHO-
cti. Hanmpuxkinan, npaBuia criagkyBaHHS TIPUITMCYIOTh, 1O CITaaKo-
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€Mellb-XKiHKa OTPUMYE BABiUi MEHIIIE 32 CIAIKOEMIISI-UOJI0OBiKa.
Hanpuxian, touka oTpuMae BABiUi MEHIIIE, aHiXK CUH ITOMEePJIOTO.

IMocunatouncek Ha KopaH, a TakoxX Ha icJJaMCBhKY icTOpito, Oijib-
LICTh Cy4acHUX NMPUOIYHUKIB iCIaMCbKOTO MpaBa MparHe 10 30epe-
KeHHsT (DOpM reHaepHO1 HEPIiBHOCTI, SIKi BiIMUParOTh B EKOHOMIYHO
PO3BUHYTHX YacTUHAaX CcBiTy. 2KoIHa mapris i3 yucia NpoBigHUX ic-
JIAMCBKUX TIOJIITUMHUX CUJI HE CIIPUSIE JIibepaizallil )KiHOYoTo Ofisi-
ry abo ckacyBaHHIO OOMEXEHb 11010 CBOOOIM NePeCyBaHHS XKiHOK,
iX colianbHOI akTUBHOCTI. HaBmaku, CTpuMyBaHHSI CBOOOIU XKiHOK
BUPI3HSIETHCS K OIHA i3 BU3HAYAIPHUX XapaKTEPUCTUK CYJaCHOTO
icmamizmy.

30epirae akTyajabHICTh i MUTAHHS 1IO/IO CTATYCy HEMYCYJIbMaH
B iCJIaMCBKOMY CYCITiJILCTBi. BigmoBigHo 10 TpaguiiitHOTO iciaM-
CBKOTO TIpaBa JIIOJIU, 110 CMOBiAYIOTh iHIIY PEJIirito, aje MOoCTiiiHO
MpPOXXUBAKOTh HA MYCYJIbMAHCHKIM TepUTOPil, mepedyBatOTh Mif «OITi-
KOO JiepKaBu», MPOT€ BOHU MalOTh TEPMiTU MEeBHI OOMEXKeHHS
B CBOiX mpaBax. Toii ¢akT, 110 OKpeMi JiepKaBU JUCKPUMIHYIOTh
XPUCTUSIH Ta TIPEACTAaBHUKIB iHIIIUX MEHIIOCTEH, CIpUAMAaIOThCS
K Je(iuuT crpaBeJIMBOCTI SIK 3aXiTHUMU, TaK i MyCyJIbMaHCbKUMU
KOMEHTaTOpaMH.

Ines KoHcTUTYLIOHAI3MY B icIaMChKiii TTpaBoBiit AyMili. OqHUM
13 mMpOsIBiB BaxK/IMBUX 3MiH, 1110 BiAOYBaIOThCSI ITi/l BIUITMBOM 3aXigTHUX
MPaBOBOI i MOJITUYHOI CUCTEM, € i1es1 KOHCTUTYLIIOHAJi3MY, 1110 B1-
3HAYA€ETHCA Uepe3 HU3KY TaKnX PyHIaMeHTAaTbHUX ITpaBui: (1)
BCTAHOBJICHHSI TOBHOBAXEHbD i BiAMOBiAaJbHOCTI 3aKOHOIABYO],
BUKOHABYOI i CyA0BOI I'JIOK BIaau; (2) BUOKPEMJIEHHSI TOBHOBAXKEHb
Pi3HUX PiBHIB yIIpaBIiHHSA, TAKUX K (peJepabHi, MiCIIEBi i JJOKaIb-
Hi; (3) mepepaxyBaHHs ITpaB IPOMAJISTH IO BiTHOIIIEHHIO OUH A0 Ofi-
HOTIO0, a TAKOX 10 ITyO/JiYHOI BJIaAM Ha 3pa30K OISl TIPO MpaBa JIto-
IVHM; (4) BCTAHOBJIEHHS MIPOLIEAYPY BHECEHHA MONPABOK IO KOH-
CTUTYIIl.

Yci KoHCTUTYIT, 1110 IiI0Th ChOTOIHI B MyCYJIbMaHCHKUX KpaiHax,
BIIPOBAIKYIOTh CUCTEMY IEPXKaBHUX OPTaHiB 3a MPUKJIAJIOM CUCTEM,
BIIPOBAIKECHUX Y IEMOKPATUIHMX KpaiHaX BiIMOBIMHO A0 IPUHIIM -
Iy MOy NepKaBHOI Biaau. MoxHa 3poOUTH BUCHOBOK, 1110 icaM
BU3HAE KOHCTUTYILIiIO K 06a30Bi MpaBuaa XUTTs B AepKaBi, IpU-
KJaaoM sikux oyna «KoHcTutyuist MenuHu» 3 yaciB mpopoka Myxa-
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Mela, Xxo4ya HacIlpaBai NpakKTUYHO BCi MyCyJIbMaHCBHKi KpaiHU
He MpUiiMaau KOHCTUTYIIIM, TOITOKM He OTPUMAaJIN HEe3aIeXKHOCTI
micas Ipyroi cBiToBoi BiiiHu [12, p. 72].

Y Toii ke yac, BUMYIIIEHi KOHCTaTyBaTH, IepXXaBHO-TIPaBOBE
XKUTTS B 0araThboXx AepKaBax iCJIaMCHKOTO CBITY, SIK i paHillie, Xxapak-
TepU3YEThCSI 3HAUHUM Ae(PIilIMTOM IeMOKpaTii i BiICYTHICTIO MOJi-
TUYHUX cBOOO. [ToJTiTUUHY BJIaay B JIMIIE Ay>Ke HEBEIMKIil KiJTbKOC-
Ti JepkaB, OiJIbIIICTL HACEJIEHHS SIKUX CIIOBIIYE ic1aM, MOXHa
pO3IJIsiAaTH K IeMOKPATUYHY i JIETiTUMHY. B OibIiocTi XX AepxaB
MOJIITUYHUM PEeXUM OKPiM SIK TEPMIHOM «aBTOPUTAPHUI» iHaKIIE
onucaru He MoxHa [13, p. 128].

He MoxxHa irHopyBaTH i Toit (hakT, 1110 B 6araTbox BUMaaKax ic-
HYIOUi TOJIITUYHI, COLiaIbHi i €KOHOMIYHI KJIIOYOBi MpOoOIeMU 3y-
MOBJIEHI HE TiJIbKU iCTOPUYHUMU TTepeyMOBaMu a00 30BHILIHIM
BILJINBOM, aJjie¢ i BEJIMKOIO MipOI0 He MPOBeAeHHSIM pedopM i Bim-
CYTHICTIO TTOJIITUYHOI BOJIi 1IOAO CTBOPEHHS CTabiIbHOI MPaBOBOI
0a3u. Tum He MeH1Ie, OiNbIIICTh JIOAEH, SIKi TPOXUBAIOTh B IIUX
KpaiHax, BOauaroTh caMe B KOHCTUTYLIHI JeMoKpaTii HaliKkpalily
i HaliOinbII OaxaHy (opmy mpaBaiHHSA. KO TOAUBUTUCS Bil
Bbmxaworo Cxony no IMiBneHHo-CxigHoi A3ii, To MOXKHa ITO0AYUTH,
110 IEMOKpATisi, BEpXOBEHCTBO TpaBa, CEKYJISIPU3M ITPUCYTHI HaBiTh
B iciaMcbKUX KpaiHax. IciiaM B LiuX KpaiHax 30BCIiM He ITiIXOAUTh
JUTSL PO3IJISIAY MOTo B TUX pakypcax, B SIKMX YacTO BiH MpPEACTaBIIsI-
€ThCS B 3aXiJHUX JKepesax: icaM MpoTU CydyacHOCTI, icjaM MpoTu
JIeMOKparTii, i HaBiTh iciam npotu [TpocBiTHULTBAa. HaBmaku, mu ma-
€MO 3MOry chOKyCyBaTHCS Ha TUX €JIEMEHTaX, sIKi TPUMalOTh HacC
pasoM. | Ik BOauaeThes, 116 Ma€ OyTH ITparHEHHS CIIPUSITU IEMOKpa-
Tii, mpaBaM JIOAUHU, CBOOOi, BEPXOBEHCTBY IpaBa — HE3aJIeXKHO
Bij peiriiHUX repeKoHaHb.

He TinbKu «IporpecuBHUX», ajie i 6araTbox «KOHCEPBATUBHUX»
MYCYJIBMaH 3aJIy9eHO 10 iIHTEHCUBHOTO OUCKYPCY IIOA0 BUMOT JIe-
MOKpaTii, BepXOBEHCTBA IpaBa i IipaB JroauHu. [IprKiagoM MOXYTh
ciyryBati bpatn MycyibMaHM: B TOI 4ac, SIK OKpeMi TIpeICTaBHUKK
wiei crm moci BipsaTh, 1o 205 moxiTHKa 3arpoXXye BChOMY peJliriii-
HOMY i HaMararoThCsl TPUMATHUCSI OCTOPOHbD Bifl Hel, iHIIi B 0araTbox
KkpaiHax bmkaporo Cxomy IITOBXaIOTHCS 3a MiCIIs IO TTapIaMEHTY,
1100 B3SITU Ha ceOe MOJIITUYHY BillOBiIaIbHICTb.
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TepMiH «ITOMipHi», IK BUTJISIIA€E, HAKpallle OMMUCYE TUX MYCYJIb-
MaH, 3 SKMUMU MpeJICcTaBHUKU TaK 3BaHOI3axiAHOT LIMBLJIi3allil XOTijau
0 B3aEMOJIISITA 3 METOIO TTOAOJIAHHS iICHYIOUMX pO30iXKHOCTEH Y T10-
IIsiaax Ha Taki LIiHHOCTI SIK A€MOKpaTisi, BEpXOBEHCTBO MpaBa i mpa-
Ba JTIOAVWHU. Y TOU Xe Jac, EBPOIICiiIli BKa3ylOTh Ha HETOTOBHICTh
CITiBIpAIIOBATH 3 MyCYIbMaHAMM, YMEIO MOJITUYHOIO METOIO € CTBO-
PEHHS TeOKPaTUIHOI Iep>KaBU, XTO TIPUIIMAE Ti eJIEMEHTH IIapiary,
SIKi cyTiepeyaTth MPUHILMIIAM TYMaHHOCTI i TOPYLIYIOTh IpaBa JIIOAM -
Hu [1, p. 110].

[HIIMMM clTOBaMM, ITUTAHHS TIOJISITAE HE B TOMY, Y1 3AJTUIIAETH-
cs icyam, i peJtirist B LiJioMy, colliabHO KOpUCHUM. [TuTaHHS B TOMY,
Y1 MOXKE icJTaMChKe TIPaBo, SIK BOHO 3a3BUYall PO3YMIE€THCS i 3aCTO-
COBYETBCS, BUCTYIIATU OCHOBHUM €JIEMEHTOM COLiaJIbHOI CUCTEMH,
sIKa BilMOBiga€ BUMOraM MPUHLIMITY BEpXOBEHCTBA TpaBa.

BucHoBku. B 11iioMy BUKJageHe BUILE, JO3BOJISIE HAa3BaTU TaKi
OCHOBHi 3aKOHOMiPHOCTI B pO3BUTKY iCJIaMChKOI TPaBOBOi CUCTEMU
Y CBITJIi MATAHHSI OO 11 BiAMOBIAHOCTI BUMOTraM MPUHLIMITY BEPXO-
BeHcTBa npaBa. Ha etami paHHbOIO PO3BUTKY B iCIaMChKe MPaBO
OyJ10 3aKJIafIcHO IHCTUTYTH, 30aTHI CIIPUSITU BTUICHHIO BUMOT ITPUH-
LIMITY BEPXOBEHCTBA MpaBa. AJie B OBTiil MepCIeKTUBI BKa3aHi iH-
CTUTYLIi1 BTpaTWIM CBOIO Ai€BicTh. CyyacHe iciaMCchKe MpaBo He MPo-
MoHye e(peKTUBHOIO BapiaHTy peali3allil MPUHIIUITY BEPXOBEHCTBA
npaBa. ¥ To# Xke yac, IK CBiTYUTh iCTOPis iCIaMCbKOTO ITpaBa, Mmpak-
THKa H0T0 peaisamii HiKoIu He TIPUTIMHSITIA CBOTO PO3BHUTKY. 3a Jac
CBOTO iCHYBaHHSI BOHO 30araTUjiocsi, 3MiHUJIOCS i OHOBUJIOCS B Pi3-
HUM croci6. € oueBUAHUM, 1110 pepopMaTOpU MatOTh 3a METY MO0~
JIaTU HEJOJIiKU B IIpaBOBOMY pPETYJIIOBaHHI, SIKi BUSIBJISIE paKTUKaA
CYCITiIIBHOTO XUTTS. BTiM, peiHTepnpeTalis, sika 3a1uIlaeTbCs
Ha ChOrOIHi OCHOBHMM 3aCO00M MOJI€pHi3allil icIaMCbhbKOI ITpaBOBO1
CUCTEMU, HE € HACTIJIbKM iHTEHCUBHOIO i TBOPUOIO, 1100 3pO0OUTHU
il CyMiCHOIO i3 MPUHIIMIIOM BEpXOBEHCTBA MpaBa.

[ianor umBiizaliii Ma€e CTaTH OAHIEIO i3 BaXKJIMBUX MEPEIYMOB
MaiOyTHBOTO CIPABEIIUBOTO MPABOMOPSAAKY. AK BUZHAIOTH MPE/I-
CTaBHUKHU iCAaMCbhKOI MPaBOBOI AYMKHU, «icjlaM MaTUME IIaHC
y XXI cToMiTTI TiJIbKM 32 YMOBU MOAO0JaHHSI KYJIBTYPHUX PO30iKHOC-
Tel UISIXOM iHTerpamii» [14, p. 112]. 3 iHmoro 60Ky, icHye moTpeda
BU3HAHHS 3 OOKY €BPOIECHKOT MPaBOBOI JYMKM iCHYBaHHS 3Ha-
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YHOTO TITIOpali3My B MeXKax caMoro icjaamy, SKUi 3aBXKAM XapaKTe-
pH3yBaBCs XXBaBUM OOMIHOM i3 OTOUYIOUMM CepPEeIOBHUIIEM. «Icitam
i 3axin — naBHi 3Haitomi. Ynipogosx 1300 pokiB aBa 206 11i KyJIbTyp-
Hi CBiTM 3a3HaBajld B3a€EMHOI'O BIUIMBY i B TOI e 4yac MPOTUCTOSUIU
OJIMH OJHOMY. IX 3ycTpiu Besa 10 IUTAHOTO KyJBTYPHOTO OOMiHY,
SIKW CTIpUSIB B3aEMHOMY 3pocTaHHI0. KoHdpoHTallii X Beau 10 Kpo-
BaBUX 3iTKHEHb, SIK, HATIPUKJIA/, B YaCH XPECTOBUX ITOXOIiB, 1110 3a-
JIMIIWAJIY GBI TIMOOKUIA CJTifl y CBiIOMOCTI apabiB, HiXX y CBiTOMOC-
Ti eBporeiuib» [15, c. 15; 16, p. 74].

B cyyacHux ymoBax HailOiNbLI MePCIeKTUBHUM CJIiJl BUZHATU
IMiaXin y BCTAHOBJICHHI B3aEMO/IIi i B3AEMOPO3YMiHHS ITPU 30€peKeH-
Hi BiIMiHHOCTEM, TOOTO Mpu 30epeKeHHI PI3HOMAHITTS i HALlIOHATb-
HO-KYJBTYpHOI ileHTUYHOCTI. [Tpobiema noTpedye 1izecnpsiMmoBa-
HUX 3yCWIb i HAIBHOCTI 10OPOI1 BOJIi 3 OOKY BCiX YYACHUKIB MiaJIoTYy.
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D. V. Lukianov
The Influence of the Western Legal Tradition of Interpreting Human Rights
and Democratic Values in the Modern Islamic Legal System

Abstract: The article examines the impact of global globalization processes,
Western understanding of human rights, and democratic values on the development
of Islamic legal systems. The author contends that globalization efforts should
be predicated on respect for cultural, religious, and legal diversity, thereby
safeguarding it from forced universalization.

It is emphasized that the historical evolution of Islamic law demonstrates its
inherent dynamism as a legal system capable of modernization in response to the
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challenges of the times. In its early stages of development, Islamic law incorporated
institutions that could facilitate the realization of the rule of law. However, over
the long term, these institutions have lost their effectiveness. Contemporary Islamic
law does not offer an efficient means of implementing the principle of the rule
of law. Nonetheless, the history of Islamic law indicates that its practical
implementation has never ceased evolving. Throughout its existence, it has been
enriched, altered, and updated in various ways. It is evident that reform efforts
aim to overcome the deficiencies in legal regulation, which are revealed through
societal practices. However, reinterpretation, currently the primary method
of modernizing the Islamic legal system, is not sufficiently intensive and creative
to make it compatible with the principle of the rule of law.

Today'’s constitutions in Muslim countries adopt a system of governmental
bodies modeled after those in democratic countries, in line with the principle of the
separation of powers. Yet, the public life in many Islamic states continues to be
characterized by a significant deficit in democracy and a lack of political freedoms.
Political power in only a very small number of states, the majority of whose
populations are Muslim, can be considered democratic and legitimate. In most
states, the political regime can only be described as «authoritarian.»

The dialogue between civilizations must become one of the crucial
preconditions for a future just legal order. There is a need for European legal
thought to recognize the substantial pluralism within Islam itself, which has always
been characterized by lively exchange with its surrounding environment. The
solution to this issue lies in establishing interaction and mutual understanding
between different legal systems while preserving their distinctiveness, thus
maintaining diversity and national-cultural identity.

Keywords: Rule of Law, Democracy, Western Legal Tradition, Human
Rights, Islam, Religious Legal Systems.
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CBOBOJA IOAUHU BvXPMCTMfIHCbI{Iﬂ
BOr0CJIOBCbKIN AOKTPUHI

Anomauia. Cmamms npucesvena ananizy 6020CA08CbK0-npagosux acnek-
mig peromery c60000u M00UHU. AKYEeHmMYembCs y8aza Ha MOPANbHO-UIHHICHY
ambiearenmuicms couiarbHoi c60600u (Ha iomMiHy 6i0 0yx06HOI c60b00u) y po-
3yminni Kamoauywkoi Llepkeu ma Ilpasocaasnoi Llepkeu.

Karouogi caosa: coyianbha 00KMpUuHa Kamoauyusmy, npagocaasHe coyi-
anvHe gueHHs, ceob00a 604i, coyianbHa c60600a, OyxoeHa c60000a.

ITocraHoBKa mpo0aeMu. AKCIOMaTUIHUM BUIAETHCS TBEPIKEH-
HsI TIpO Te, 110 MpobieMa CBOOOIM € OJHIEIO 3 «BIYHUX» 1 BOAHOUYAC
3aBXIM aKTyalbHUX MpodaeM dinocodii sik cnemgiyHoro geHo-
MEHY JIIOJICbKO1 KYJIBTYPU.

3poOuBILM MPOEBPONECHKMIT BUOip mix yac PeBomtonii [gHoC-
Ti, YKpaiHa JoBeja HaJIeXKHICTh 10 3aXiIHUX LUBiTi3aliiiHUX Mpio-
PUTETIB Ta LiHHOCTEe!, HallBaXXJIMBIIIIOK cepell SIKUX € LIHHICTb
cBoboau. Llst KynbsTypHa yHiBepcallist IpyHTYEThCS Ha (ilocodhChKo-
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TEOJIOTIYHOMY KOHLIETITI «CBOOOIa», IKUI JICXKUTh B OCHOBI 3aXiTHOI
COLiaJIbHO-AYXOBHOI MapaiurMu, a TaKOX iI€HTUYHOCTI €BpOMEli-
CbKUX Haliil. BiH € IpoBigHKUM i 111040 IMiBHiYHOAMEPUKAHCHKOI
ineHTU4YHOCTI. BTiM, KOXHa 3 3axiIHMX Halliil Ma€ cBO1O crielu(iky
TpaHcdopmailiii Ta MeTaMmopdo3 1IbOTO MPOBIAHOTO KOHIIETITY.
Lle moB’s13aHO 3 ICTOPUYHOIO J0JIEI0, COLIaIbHOIO CTPYKTYPOIO Ta pe-
JIrifHOIO HAJIEXXHICTIO rpoMansiH. Benuky posb BifirpatoTh i MeH-
TaJIbHO-CBITOIISIAHI BiAMiHHOCTI, BIUIMB TUX YU iHIIUX (iocod-
CBKUX HaIpsIMiB Ha (h)OPMYBaHHS HalliOHAJIbHOTO OaYeHHS CBOOOIH.
AMepuKaHchbKa cBoOoOIa, 1o chopMyBasacs MiJl BILIMBOM igei
ITpocBiTHULITBA, a 3rOIOM MparMaTU3My, € JOKOPiHHUM YUHOM Bifl-
MIiHHOIO Bii HiMeILIbKOT1 cBoOOaM, chopMoBaHoOIO Pedopmairieio
i yHiBepcuTeTchkolo (inocodieto Kanra ta Ierenst. Ykpaina Hama-
ra€ThbCsl CTBOPUTHU BJACHE PO3YMiHHS CBOOOAM, sIKE O MOETHYBAIO
0 3aximHi ii 3acagu 3 BJIACHUMU TpaauLiiHUMU LIiHHOCTSIMU. Bce
e poOUTH AOCHiAXEHHS reHe3u, TpaHchopMallii Ta MeTaMopdo3
KOHIIETITY «CBOOOIa» MOBOJI aKTyaJbHUM y CYJaCHMX COIliaIbHO-
MOJITUYHUX YMOBaX.

AHani3 ocranHix gocimkens i myoaikamiii. [Tpo6iema cBoboIM,
sgKa 3aBXAu TepedyBajia B eImilueHTpi yBaru (isocodiB, TeoNOTiB,
MOJIITOJIOTIB, TPaBO3HABIIiB, ICUXOJIOTiB TOIO, 3AJIUILIAETHCS TOJIOB-
HOIO y CyJaCHUX CTYisIX 0araTthoX (piocodis. YkpaiHchKi dinocodu,
iCTOpUKMU, TTOJIITOJIOTU, ITpaBO3HAaBLIi, cepel aKux: B. AHIpy1leHKO,
A. baywmeiicrep, 1. buuko, B. boiiko, M. bpaiitueBcbkuii, I. BoauH-
Ka, JI. Iyoepcokuii, . Ipuuax, B. 3aropogHiok, A. Jloii, B. JIax,
B. Jlyk’saHeun, H. Mo3srosa, M. Ilonosuu, C. Ctopoxxyk, B. Tabau-
KoBchkuit, JI. Yimikanos, JI. Yekanpb Ta iHIII OpUAIIUIAN 3HAUHY
yBary JOCJiJI)KeEHHIO CBOOOJAU SIK OHOTO 3 TIPOBIAHUX KOHLIEMTIB
dinocodchbKOro TUCKYpCY.

3 omisiay Ha BIUIMB, KOTPUM MPOAOBXKYE 3AiliICHIOBaTH Ha CycC-
MUTBHY CBiTOMiCTh XPUCTUSIHCTBO Y CY4aCHOMY CBiTi, a TAKOX Ha T€,
1110, 3a BUpa3zom M. O. bepasieBa, «cBo001a, HacamIepe1 cBoboaa —
OCb Oyllla XpUCTUSHCHKOI (dijlocodii», MeTOI0 CTATTi € aHaTi3 0CO-
OJIMBOCTEN KAaTOIMILIBKOI Ta IIpaBOCIaBHOI KOHIIEMLIi A CBOOOIU.

Buknan ocHoBHOro matepiaiy aocaimxkenna. CBooona J0IUHU
y coutianbHit nokTpuHi KaTonuibkoi LlepkBu. B moctpaasHcbkoMy
BITYM3HSIHOMY MTPABO3HABCTBI HAMOIbII IPYHTOBHI PO3BiAKY MTPO-
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0J1eM mpaB i cBOOO JIOAWHU B KATOJIULBLKOMY BUYEHHI MiCTATHCS
B mybsikauigax . A. Tyaumu [1, c. 181—192, 222—228] ta C. II. Pa-
6iHoBnua [12]. Tak, 30kpema, K 3a3Ha4a€ OCTaHHIil, Y cydacHOMY
KaTOJMILMU3Mi cBOOOAA JTIOJUHU PO3IISIAAETHCS Y ACKUIBKOX acleK-
Tax: mo-Tiepiie, y KOHTEKCTi XpUCTUSTHCHKOI aHTPOTIOJIOTi1 Ta €TUKM;
Mo-apyre, K colliaibHUil nmpuHLui [12, ¢. 128—129], To6T0 y co-
IIi0JIOTO-TIPaBOBOMY IIIaHi. 3aJIesKHO Bill aCTIEKTY pO3IJISIAY CBOOOIA
TPAKTYETHCS SIK 00’ EKTUBICTCHKO-THOCEOJ 0T YHa (icTUHHA cBoOOAa,
CIpaBXHsI, aBTeHTUYHA cBOOOMa), akciojioriyHa (61aro cBo0oan),
eTUYHa (CIIpaBeIIuBa CBOOOA), TeJICOIOTiTHA (TTPU3HAYECHHS CBO-
6oau) kareropis. [TincymoByiouu, C. I1. PabiHoB1UY BKa3ye: «cBOOO-
na (y xaromunuimi. — O. [l.) ocMUCTIOETHCST Yy TPHOX
B3a€EMOIIOB’SI3aHUX aclleKTax: sIK ¢cBoOOIa BOJi; cBOOOIa BUOODY
(30BHIlILIHS, CycIbHA CBOOOMA); (hiHATbHA — TyXOBHA, «iCTUHHA»,
JIOCKOHaJIa cBoOoa (3BiIbHEHHS )» [12, c. 133—134].

ITpukiagoM eTHKO-aHTPOIOJIOTIYHOI iHTepIpeTallii cBOOOIN
€ ennukiika IBana XXIII «Pacem in terris» (1963), ne 3a3Ha4a€eThCs:
«CoTBopuB bor TakoX JI0AUHY — «Ha CBili 00pa3 i Ha CBOIO MOA00Y»
(riop. Byr. 1: 26), HazieHy pO3yMOM i CBOOOIOH0, 1 TOCTaBUB 1i TAHOM
Haja uiinM BcecBiToM...». IHIIMMU cioBaMu, 3 MOMEHTY CBOET T10-
SIBM Ha 3eMJIi JTI0JU HaJiJeHi po3yMOM i CBOOOJIOIO SIK IBOMA Haii-
BaXKJIMBIIIUMU aTpUOyTaMU, SIKi JAIOTh IM MOKJIUBICTh TTAHYBATH HaJl
BCiMa iHIIMMU CTBOPiHHSIMU Boxxumu.

Ilepexonsuu Bin cBoOOAM BOi 10 CBOOOI BUOODPY, KATOJULIU3M
KPUTUYHO OLIHIOE JTibepaibHO-1HAMBIAyaTiCTUUHE pO3YMiHHS CBO-
6onu. Taka KpuTuKa 3BYYMTh, 30Kpema, y nocyanHni [laBma
VI «Octogesima adveniens» (1971): «4u He CXMIIbHI XpUCTUSHU,
110 BCTYIAIOTh Ha Lel IUISIX, ineai3yBaTu JibepasizM, KOTpUid mo-
YHMHAE... 3ByYaTU K 3aKJIMK 10 cBoboan? im MNOTpiOHUI HOBU 00-
pa3s, 1110 OiNblIIe BiAMOBIAaE CydyaCHUM YMOBaM, ajie ITpy LIbOMY BOHU
3a0yBaloTh, 1110 Jibepani3m y dinocodii, 1Mo CyTi, € TOMUIKOBUM
MMOJIOKEHHSIM PO CaMOCTIiHICTh iHAMBINA B MOTO HisSNIbHOCTI, MO-
TUBALlil, y 3MiliICHEHHi CBOOOIU».

0O0’eKTUBICTCHKO-THOCEOIOTIUHY iHTepIIpeTallifo CBOOOIM Mo~
nae B eHUUKJiLI «Evangelium vitae» (1995) Isan I1asno I1: «abco-
JIIOTM3allisl CBOOOAM B iHAMBIAYyaliCTUMHOMY TpaKTyBaHHi 11030aB-
JIsi€ i1 TIepBICHOI CYTi i MepeKpecaoe HalTInoIIe NoKANKaHHSI
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Ta rigHicTth. [1oTpiOHO 3BepHYTHU yBary Ha Iiie rJIUOIIUN acleKT
npobjeMu: cBOOOIa 3amepeuye caMa cede, MpsSIMye 10 caMOopyitHa-
1ii, 10 3HUILIEHHS iHILIOT IIDAUHU, KOJIU MIepecTae BU3HABATH i ITO-
BaxkaTH ii 3acaJHUYi 3B’SI3KM 3 icTUHOM0». «[TpoTe 1151 cBoboaa (J110-
nuHn. — O. I1.) He € HeoOMexkeHO10. BoHa MOBMHHA 3yMTMHUTHCS
nepen «1epeBOM Ii3HaHHS 100pa i 371a», TOMY 110 1i MOKJIUKAHHS —
MPUHATA MOPAJIbHUI 3aKOH, 110 oro bor nae iil. BnacHe, came
B MIPUIHATTI LILOTO 3aKOHY IOJISITAE iICTUHHE i LIiTicHe CTTIOBHEHHS
CBOOOIM», — HAroJiolye NOHTU(dIK B eHUMKJTiL «Veritatis splendor»
(1993).

OdiuiitHa KaToJMLbKa JOKTPUHA BBaXKa€ CIIOTBOPEHUM PO3Y-
MiHHSI CBOOOIU SIK MOXKJIMBOCTI BiJIbHOI peasizallii Oyab-sIKUX iHIK-
BillyadbHUX IIparHeHb Ta iHTEPECiB, i CTAaBUTh MUTAHHS PO aKcio-
JIOTiYHi KpUTEPil MPaBUJIBHOCTI, ICTUHHOCTI BUTBHOTO BUOOPY. Xoua,
3TiHO 3 XPUCTUSIHCHBKMUM BYEHHSIM, CBO0OO/IA € TIPOSIBOM JIIOJICHKOL
TigHOCTI («TiAHICTb JI0ACHKOI 0COOM BUMAarae, 1ob y CBOiX disx
JIIOIHA KOPUCTYBAIacsl BIACHUMU PIiIlICHHSIMY i CBOOOI0I0», OMHAK
«HETpaBUJIbHUI» 3 TTO3ULIiI XpUCTUSIHCHKOI aHTPOIIOJIOTIT I €TUKM
BUOIp cTa€e MepelIKOI0I0 ISl «CMacCiHHs», IJs peasisalil BUlloi
(opMu cBOOOAYM — BiTbLHOTO CIIyXXKiHHSI XPUCTY.

Ax narosomysaB IBaH IlaBno I, «000B’s13k0BO Tpeba, 11100
JIFOAYHA BU3HAaa CBOIO MEPBUHHY i He3arepeyHy TiIHICTb — TiIHICTh
CTBOPiHHSI, KOTpe OTpUMYE Bia bora OyTTs i1 XUTTS sIK nap i 3aBoaH-
HST: TUTBKH TTOTOAMBIINCE 3 II€I0 TIPUPOTHOIO 3aJICXKHICTIO, JTIOAMHA
MOXKe XKHUTH i LIITKOM 3/1iiiICHIOBAaTH CBOIO CBOOOIY, BOZHOYAC INIMO0-
KO ILIaHYIOYU CBOOOMY i KUTTS KOXHOI iHIIIOi ocodu». OTxe, mia-
JIEKTUYHA TTapaJoKCaTbHICTh KATOJIUIIBKOTO BUCHHSI ITOJISITAE B TOMY,
1110 01 TOCSITHYTH HailBUILIOTO 11a0J1s1 CBOOOIM, HEOOXiJHO BU3HA-
THU CBOIO OHTOJIOTIYHY 3aJIe3KHICTh Bix TBop1is!

3HaHa JOCTiAHULS COLiaIbHOI NOKTpUHM KaToauuusmy C. Jla-
IWBipOBa TaK XapaKTepU3Yy€ YSIBICHHS KaTOJIUIIBKOI €TUKHU IIPO
piBHi ceHCY i LiHHOCTEeH JTI0AChKOI MPaKTUKHU, 110 BUILIMBAIOTH
3 pi3HUX MOTHMBIiB CBOOOIM: «1Ie MO-Teplie, CB000Ia, MOTUBOM SIKOL
€ TiIECHI IOTPEOU JIHOAMHU; IIO-APYre, CBOOOIA Ha OCHOBI JIIOASIHOC-
Ti, MOTMB SIKOi — caMopeaJtizallisi JIOAUHU SIK 1yXOBHOI i cOLliaIbHO1
iCTOTH; O-TpPETE, CBOOOIA, OCHOBY SIKO1 CTAHOBUTH MUJIICTh, MOTH-
BoBaHa boxkecTBeHHMM crniaciHHAM» [6, ¢. 13].
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YV 3a3Ha4eHOMY BMIIIE KOHTEKCTI IIiJTIKOM JOTiYHUMHU, 3 XPUCTU-
SIHCBKOI MO3MUllii, € KpUTEPil ICTMHHOCTI Mif Yac peaizallii ceodonu
BUOOpY: «boxXi 3amoBii BKa3yloTh HaM JOPOTY KUTTS. MopaiabHi
3a00pOHU, TOOTO TakKi, 1110 BBAXAIOTh BUOIp ... BUNHKIB HEMIPUITYC-
TUMUM, MalTh aOCOJIIOTHY BapTiCTh AJIs1 JIIOAChKOI cBOOOIU,
00 3000B’S13y10Th 3aBXKIM i 32 BCiX 00CTaBUH».

BaxuimBuMm acriekToM mpobjaemMu cBoOOIU, y TOMY YUCIHi i1 B
XPUCTUSHCBKIH (itocodii, € MUTaHHS PO i 3B’S130K i3 BiAMOBigaIb-
HicTIo. SIK 3a3Havae KapauHai U. ThodHep, «6e3 0cobucToi cBo6o-
JIA BOJII HEMOXJIMBA MOPAJIbHA BiANOBIAAIBHICTh, TAK 10 IPOBUHA
i TOKapaHHs, Haropoja i CIIoKyTa, KasTTs Ta MoIpaBa BTPaTUIN
0 CBiil ceHC gap BiJIbHOTO BUOOPY — 1i€ O3HaKa TiAHOCTI JIOJAWHU,
CTBOpeHOi Ha 00pa3 boxuii, i BogHOYac — 3aBAaHHS BiAMoOBigadb-
HOTO 0COOUCTOrO PO3BUTKY... BUSHaHHS iepapxXii MOpaJbHUX 1iH-
HOCTEI BUpaXKa€eThCsl y MPUUHSATTI Ha ceOe BiAMOBigaabHOCTI».
Lo Te3y minTBepakye i beHenukT XVI, roBopstur mpo iHTerpaJbHUit
JIFONICHKMI PO3BUTOK Y CYJaCHOMY TeXHOT€HHOMY CBITi, SIKUM «ITpH-
MyCKa€ BilMOBigaJbHy CBOOOIY 0COOM i HAPOIiB: )KOAHA CTPYKTypa
He MOXe rapaHTyBaTH TaKOTO PO3BUTKY 1103a YU ITOHAI JTIOICHKOIO
BiZlITOBiTABbHICTIO.

Hapemri, BUmaeThest IpUHIUIIOBO BaXXKJIWBUM MOMEHTOM,
110 colliayibHa ToKTprHA Pumo-katonuibpKoi Llepksu (mai — PKII),
30CEPEIKYIOUNCH i3 3pO3yMIIUX (TaKMX, 1110 Oe3M0CePeaHbO BUTIKA-
I0Th i3 PesliriifHO-OHTOJIOTIYHOI CYTHOCTI IIbOTO BYEHHST) TIPUINH
Ha COTepioJIOTIYHOMY acMeKTi MpobaeMu cBOOOAM, 3HAYHY yBary
MPUAIISIE TAKOXK 1 «36MHOMY» BUMipy OCTaHHbO1. 30Kpema, B €HII1-
ki «Populorum progressio» (1967) Iasio VI HaroJolye, 1110 «0yTr
BUIBHUM» 11€ 3HAUUTh: «OYTH BIIBHUM Bil HY>XXIU, 3HAATHU Kpalle
3a0e3MeYeHHS BIaCHOTO iCHYBaHHS, 3MOPOB’sI, MaTH TOCTiliHE 3a-
HSTTSI, MOXJIMBICTb aKTUBHO OpaTH y4yacThb y 3aXojaX, BiJIbHUX BiJl
30BHILLIHBOTO TUCKY ... OYTH OiJIbII OCBIiY€HUM; OJHUM CJIOBOM, [li-
SITU, TIi3HABaTU OiJibllle, BOJIOAITH OiJIbIIUM, a0U CTaTU KUMOCh
OUTBIIUM...».

CBo0oa TIoAMHM y TTpaBOCIaBHil iHTeprpeTallii. BucpitiieHHIO
OKpEeMUX MPaBOBUX aCMEKTiB, MOB’I3aHUX i3 MPABOCIABHUM COLli-
aJIbHUM BUEHHSIM, MPUCBSIYEHI Mpalli TAKMX BITYUM3HSIHUX HAYKOBIIiB,
gk I. A. banbxuk, C. B. MiceBuu, 1. I. O6oporos, I1. M. PabGiHoBuy,
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C. b. Llebenko Ta iH. Y KOHTEKCTI HAILIO] CTaTTi HAMOUIBII LIiIKaBUMU
BuaaroThes nyosaikauii I1. M. Pa6inosuua [11] Ta C. b. LlebeHko
[15].

IcTopuuHoO ckiaiocs Tak, 10 colliajibHa ToKTprHa [IpaBociaB’s
€ 3HAYHO MEHIII pO3pO0JICHOIO, HiXK KATOJIMITbKA YA IIPOTECTAHTChKA.
IIpoluec «akyMyntoBaHHsI» MOTJISIAIB, MiIXOIIB 100 Pi3HUX acTeK-
TiB, IpO0OJIEM 3eMHOTO XUTTS JIOAWHU Ta iX CTPYKTYyPYBaHHSI
B OiJIbIII-MEHII 1iJTICHY COLiaJIbHy KOHIEMIiI0 iHTeHCU(iKyBaBCs
JIIIIE Ha MOPO3i TPEThOTO TUCSTIOTITTS |8, ¢. 64].

BonHouac ciin 3a3HaunTH, 1110 KaTeropisi cBOOOAM 3aiiMa€e 0Cco-
0JIMBO BakJIMBE Miclig B ITpaBOCAaBHOMY 00rocioB’i. Sk Harosolye
MuUuTponoauT AndaHcekoi [IpaBociaBHoI LiepkBU A. AHHYyaTOC, «B
TOM Yac sK 3aXigHe TeOoJIOriuHe MUCAEHHS HaroJioly€e Ha 3HaYeHHi
PO3yMy, iHTEJIEKTY, BOJI SIK HAalBUIATHIIIIMX O3HAK 1IbOTO OOXKECTBEH -
Horo o6pasy (monuHu. — O. I1.), y cxizHoMy 60TocJIOB’1 OiTBIINIA
HaroJioc CTaBUThCS Ha 3HAY€HHi CBOOOIH i1 TI00O0BI, MPUYOMY 3a TOU-
KY BiU1iKy OepyThcsi JIFOOOB i COMpUYacTs y CBOOO/I 1 TapMOHii 0ci0
Caaroi Tpifii» [17, c. 220].

Y3arajbpHIOIYM TTO3UILII0 TIpaBociaaBHOI 1iepkBH, C. b. LledbeHko
BHUOKPEMJIIOE TaKi BIACTUBOCTI JIIOICHKOI cBOOOAM: «1) cBOOOgA —
e nap boxwuii; 2) BoHa, Mo cyTi, JaHa JIOASM 3aBXIU; 3) BiguyTu
CcBOOOIY — O3HAYa€ CTAaTU JJIs1 Hel HEBTOMHUM CBiIKOM boxoi jto-
0OBi Ta BUBIJIBHUTU MPAaBOCIABHY Bipy Bil OYyIb-SIKUX ASPXKaBHUX
IHCTUTYTIB UM MOCA i XKUTHU, HE 3aCYIKYIOUM TUX, XTO KUBE iHAKIIIE;
4) cB0OOLY HEMOXKJIMBO 3alIPOrpaMyBaTH, OCKiJIbKM BOHA pO3BHBaA-
€TBCSI, @ TOMY MOXe OyTH MO-pi3HOMY TIpeCTaBIeHa ChOTO/IHI i 3a-
BTpa; 5) cBoOOAA MOXKE OYTH pPi3HOMAaHITHOO: BOHA OyBa€ He TiTbKU
OJlyIHULIEIO, ajie I pYKOIO MUJIOCEP/Is, HE TUTbKM JIarolo (TakK 3a3Ha-
yeHo B opuriHaii. — O. I1.) rpabixkHmKa, ajie i pyKoio JOTIOMOTIH;
6) cBOOOIA JIIONMHU — 1€ BeJIMKa IiHHICTh, OCKIJIbKU bor cTBopuB
Hac Takumu (BitbHUMHU? — O. I1.), BiH BKJ1aB CBOOO/Y B Hallly MTpU-
pony; 7) cBoboaa TIOAUHY € TO3UTUBHUM (PAaKTOPOM TiIbKU B TOMY
BUMAJKY, SKIIO BOHA MPUBOAUTH HAC A0 A00pa, a He A0 31a» [15,
c. 788].

Crin BiZ3HAYMTU BUCOKUI CTYMiHb aOCTPAKTHOCTI OKPEMUX
(bopMyTIOBaHb, BUKOPUCTAHNX Y HaBEICHOMY BUIIE BaXXJIMBOMY
JOKTPUHATLHOMY y3araabHeHHi. MeThes, 30KkpeMa, Npo MOHSATTS

161



Cneuianbnuﬁ YN[ APA1PA)  [lepwsaBHe GYAIBHULTBO Ta MicLieBe CaMOBPSAYBaHHA

nobpaiana, «0yTTs HEeBTOMHUM CBiTKoM boxkoi 11000Bi», sIKi BU3HAa-
YaloTh Xi0a 110 JIKIIIE 3aralTbHUI aKCiOTOTIYHUI KOHTEKCT PO3IJISILY
npo6yiemu cBoboau. OuiHKa XX CBOOOIM SIK HE TiIbKU «OIyTHMIII,
ajie i pyKu MUJIOCEP/sl, He TUIBKM JIaly rpabixkHUKa, ajie i pyKu
JIOTTOMOTH» HEIBO3HAYHO CBIIYNTH PO 3arajloM HEIOBipJIMBE CTaB-
JIGHHSI 10 CBOOOMIM B IPpaBOC/aB’i SIK A0 LiHHOCTI JIiOepalicCTUUHOTO
TTOXOJIKEHHS.

YV cyuacHux gokymeHTax Pycbkoi IIpaBociaBHOI LlepKBU
(mani — PITLL), 3okpeMa B «Jlekmapallii mpo npasa i FiaHiCTb JI0a1 -
H» 2006 p. i B «OcHoBax BueHHs Pycbkoi [IpaBociaBHoi Llepksu
Mpo TiAHiCTh, cBOOOAY i MpaBa JroauHu» 2008 p. po3pi3HAIOTH 1Ba
OCHOBHI CEHCH CBOOOIM — cBOOOIa BHOOPY (CBOOOIA SIK HEIeTep-
MiHOBaHICTB JIIOACHKMX BUMHKIB) i cB0OOOa Bif 3/1a (CBOOOIA SIK HE-
MiAJEeNIiCTh JIOAUHU TPixy). 3 omHoro 6oky, PITL] Byctamu cBOro
ITaTpiapxa nmiaKpeciao€e BaxKJIUBICTb, HIHHICTh MOXJIMBOCTI JIIOI1-
HU BiJIbBHO 00MpaTu Mix 106poM i 370M [ 10, c. 17]. 3 iH1IOro 60Ky,
Llepkxsa momepemKae, Mo BUOip JTIOIUHOIO Ha KOPUCTH 3J1a 3HUIILYE
obuaBa MposiBM cBOOOAM — i cBOOOAa BUOOPY, i cBOOOMA Bif 371a.
BrnacHe, 11e BinOyBa€eThCs y MexXaxX KOHLEMIIi1 «[1ePBOPOIHOIO IPi-
xa»: «lomycTUBIIM 3JI0BKMBAHHS CBOOOJ0I0 BUOODY, JIOAMHA
BTpaTuja iHIy cBOOOay — CBOOOMY KUTTS B J0ODi, SIKY BOHa MaJia
B nepBo3gaHHoOMY cTaHi. Lo cBoOoay noauHi moseprae focrnoab
Icyc Xpucroc: Otxke, sikiio CuH BU3BOJUTH Bac, TO CIipaBi Oyae-
Te BinbHUMU (IH. 8:36)».

BigmoMuii mpeacTaBHUK CXiTHOTO OOrOCJIOB’sI TPeLIbKUIA apXi€-
nuckon Kopdy 4. Cnitepic Bkasye, 1110 OTLi HEPKBU «PO3Pi3HIIU
CBOOOMY CTPYKTYpaJibHY i cBoOOmY HistinbHYy. [lepia 3 HUX BimHO-
CUTbCS A0 JIOAMHU K TaKOi, BiiloBigatouu iit, cTBoOpeHiit Ha «bo-
KU 00pa3». BoHa He MOXe IIIJIKOBUTO MPOTACTH, TOMY IIIO CTa-
HOBUTbH CAMUI OHTOJIOTIYHUU CKJIAal JIOAUHMU, ajie MoXe OyTH 3a-
TbMapeHoI10 rpixoM. JIpyra € cBOOOI010 B [il i1 BKA3yEThCS BUCIOBOM
«JTI0AVHA € CTBOPiHHAM Ha boxy momno0Oy». Lls dopma cBoboau ...
00’gBJISIETBCS HaifMepllie B 3piJiiii cBoOOi BUOOPY, SIKUM 3i CBOTO
OOKY € IJIOJOM MOCTYIIOBOTO BHYTPilIHBOTO 3BUJIbHEHHS Bill MpU-
cTpacTeil Ta iHIIMX 3ajiexkHocTei» [14, c. 267]. [1pu uboMy mpuH-
IIUIIOBUM TIOJIOXKCHHSIM € Te, IO MepIINit BUI CBOOOIN HaTaHWIA
JIFOIMHI K OHTOJIOTIYHO BiJIbHi#l 0c00i, K «00pa3y boxkomy» Bin
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HapokeHHs. JlisiabHa X cBoboaa (abo cBoboaa BUOOPY), sika 0e3-
MOCEePeIHbO MOXOAUTH Bill CTPYKTYpaabHOI, MOXe (y BHITAOKY
MpaBUJIbHOTO, OE3TPIllTHOTO BUOOPY) HAOJIU3UTH JTIOIUHY 10 PiBHS
«mnoaobu boxoi» [nuB. 8, c. 72—73].

BaxxnuBo 3p0o3yMmiTH, 1110 3TiHO 3 XpPUCTUSHCHKUM BYCHHSIM «Y
CcBOOO/Ii MAaEMO OMH MapagoKC: 3 OAHOTO OOKY BOHA HAC BUYMHSIE
noaioHumu (Tak B opuriHaii. — O. I1.) no bora, pobyissuu yyacHu-
KaMH 0ro cBOOIIHOI MPUPOAN; 3 iHILIOTO OOKY, ...B CBOI il YNHUTH
Hac TakKoxX He3aJiexXkHUMHU Bifg bora B Tomy ceHci, 1110 HaBiTh bor
HE IPUMYIIIYE HACWJIBHO HAC IIIOCh poOUTH. bor Hac He TpumyIirye
JIO0 CTIACiHHSI, ajie 3aIlpOIIIy€E Hallly CBOOOIY IMPUETHATHCS 10 HHOTO»
[14, c. 270].

3pemrolo, Becenencwkuii Ilarpiapx Bapdonomiit BusHae,
1110 XPUCTUSIHUH 3HAE i BUIILY cBOOOMY. Ajie 11e cBOOOJa MOCYXY
Xpucry, KoTpa He Ma€ BiIHOLLIEHHS J10 3BUYaiiHOI1 JIDAChKOI CBOOO-
oy Bubopy. Taka cBobona napyeThbes Big bora nepeBaxHO CBATUM
[muB. 16].

V3aranbHIOI0UYM iCHYIOUI B KaTOJIUIBKIM Ta MpaBOCIaBHiil JOK-
TpUHAX TTOTJIAIN Ha (PeHOMEH CBOOOIM Ta 3BaKarouM Ha TIEBHI Tep-
MiHOJIOTiYHi BiIMiHHOCTI, € MiICTAaBU KOHCTAaTyBaTH iCHyBAaHHSI TPHOX
¢dopm cBOOOIM, 110 BUOKPEMITIOIOTHCSI B 000X TOKTpUHaxX: 1) aH-
TpoIHa («CTPYKTypHa») cBOOOIa, («cBOOOIA BOJIi»), 2) colliabHa
cBoboja («aistibHA cBOOOAA») Ta 3) AyXOBHA cBOOOIA («cBOOOIA Bif
371a», «CBOOOMA Bifl rpiXa», «3BIIbHEHHS», CBOOOAA «XKUTTS B A00Pi»).

Lli opMu MOXYTb PO3TIAIaTUCh SIK OYTTEBI CTYIEHi Ta piBHi
cBoOonu xpucTusiHuHa. CTpyKTypHa cBOOOAA AAETHCS KOXHI JIt0-
JIINHI SIK «00pa3y boxomy». OgHak, HabaIU3UTUCS 10 «1mogoou bo-
JKOi» MOXJIMBO i HEOOXiTHO YK€ BJAaCHUMM AisIMU, peasli3ylouu Ii-
SITbHY CBOOOY, pOOJISTIN TTPaBWIIBHUIA, 3 XpUCTUSTHCHKUX TTO3UIIIH,
BUOip. BinTak HempaBuUIbHUII (30KpeMa TPiXOBHMIT) BUOIp MPU3BO-
JIIUTb 10 3MEHIIIEHHS JIOACHKOI TIHOCTI (11e MOJIOXKEeHHS prUTaMaH-
He MpaBOCJIaBHOMY BUEHHIO) i CTA€ TMePeIIKOm00 AT «CITaCiHHS»,
IUJIS1 peastizaliii BUIL0i (hopMU ¢BOOOAM — AYXOBHOI'O 3BiJIbHEHHS,
CBOOOIM «KUTTH B 100pi». L0 hopmy cBOOOIM, SIKa, HAa BiIMiHY BiJ
JIBOX TTEPIIUX BUIIIB, 32 CBOEIO OHTOJIOTIYHOIO CYTHICTIO € «HAAMPH-
POIHOIO», MIOANHI MOXe MoBepHYTH uine [ocrmogs akTom CBoOE€T
OJiaronari.

163



Cneuianbnuﬁ YN[ APA1PA)  [lepwsaBHe GYAIBHULTBO Ta MicLieBe CaMOBPSAYBaHHA

[TpuHIIMITIOBO BaxKIMBUM BUIAETHCS TE, 1110 COLliaTbHA TOKTPU-
Ha PKII, 3ocepeaxytounch nepeoBciM Ha COTEPiOJOTiYHOMY ac-
MEKTi Mpo0JeMU CBOOOIN, 3HAYHY YBaTy IMPUIIJISE TAKOX i COLlialIb-
HOMY BUMipy OCTaHHbOI SIK B 11 «[TO3UTUBHOMY» (CBOOO/A BiJl «HYX-
nu», cBOOOJA BiJl eKcIlyaTallii, Bil MaHinmyJlOBaHHS 3 OOKY
colianbHUX CTPYKTYP [4, 3]), TaK i B «HeraTUBHOMY>» acrekTax (Ipo-
061eMaM cBOOOAM OJHOCTATEBUX LILTI00IB, PO3JTy4eHb, BAKOPUCTAH-
H$T 3aC00iB KOHTpALIETLii, INTYYHOTO 3aIlliIHEHHS, aOOpTiB, €BTa-
Hagsii, k1oHyBaHH: [7, 9, 13] Tomo). [TopiBHSIHO MeHILIa po3pobJie-
HIiCTh IIMX MMUTAHb Y MPaBOCIAaBHOMY BUCHHI MOSICHIOETHCS
Mepe0BCiM BiIMIHHOCTSIMU B CYCITUJIBHO-ICTOPUYHUX YMOBaX (op-
MyBaHHSI KOXHOI 3 TOKTPHUH.

Hapemiri, e oguH acnexkT MpooieMu, SSIKOMY, HaBiTh 3BaXKalouu
Ha 00MeXeHU I o0cAr myOtikallil, He MOXXHa He MPUIITUTA yBaru —
11e cBoOOIa coBicTi, a00 pedmiriitHa cBobona. [TogoxXeHHs TOKyMeH-
TiB PITL] 11010 11bOro MMTaHHS MalOTh YiTKO BUPaXKeHY HEraTUBHY
TOHaJbHICTh [AuB. 11, c. 115]. Ha npotusary usomy, PKILI micis
Jpyroro Barnkancekoro Cobopy [2] 1eMOHCTpY€E MOMiTHE HAOIM -
>KEHHS BJIACHOTO TPAKTYBaHHS PEJIiriiHOi cBOOOAM OO CBITCHKOTO,
3aKpilJIeHOTO Ha MiXKHApOAHOMY Ta HalliOHAJTbHOMY (KOHCTUTYIIiM -
HOMY) piBHSX. 3a ciyirHuM Bupa3oM IBaHa I1asna I, norpumaHHs
peiriiiHOi CBOOOM «CITYTYE CBOEPITHUM «T€CTOM» TOTPUMAHHSI BCiX
IHIIMX OCHOBHUX CBOOOA» [5, ¢. 228]. ToMy cTaBaeHHS CaMUX LIEPKOB
Ta iXHiX iEpapXiB 40 CBOOOAA COBICTi, CBOEIO YEPIoI0, € TEXK CBOEPII-
HUM «T€CTOM», IKWi1 HUHi BUSIBJISIE TPUHLIMITIOBI pO30iXKHOCTI B 0i-
mirtHux no3uuisgx PKII i PITLI.

BucHoBku. Po3riisiHyTi BUlle aHTPOIIOJIOTiYHO-IPAaBOBI MO3ULIiT
PKII Tta PITLL ogHOCTaliHO 3aCBiIUyIOTh HEOAHO3HAYHICTh OLIIHKU
coliaabHOI cBOOOAM SIK TaKoi. BpaxoByrouu, 1110 camMe OCTaHHS,
Ha MpoTUBary cBoOO/i 1yXOBHiii, BUCTYITIA€ TPEAMETOM IOPUIUYHO-
IO peryJIIoBaHHs, 1Iei MYHKT 3aa€ MepPCIeKTUBY OOTOBOPEHHS aK-
Ci0JIOTiYHMX aCIeKTiB COLIiaJIbHOI CBOOOIM 3 ypaXyBaHHSIM ITPUHIIN-
MOBUX BiAMiHHOCTE MiX KOMYHITapUCTCHbKUMHU (10 SIKUX MOXHa
BiIHECTH IIPpOaHaIi30BaHi y CTaTTi KOHIIEIIIi1) i TibepaticTHIHNMU
dinocobcbKo-TpaBoBUMHU MiaxoaamMu. BiacHe, Taka rnepcrnekTuBa
i BUBHAYA€ HAIPSIMOK IMOJAJbIIOI HAYKOBOI PO3POOKU O3HAUYEHO1
npoOaeMaTUKU.
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0. Z. Pancevych
Human freedom in cristian theological doctrine

Abstract. This article is dedicated to the examination of theological and legal
dimensions of the phenomenon of human freedom. Attention is particularly given
to the moral-ethical ambivalence of social freedom — as distinct from spiritual
freedom — in the doctrines of the Roman Catholic Church and the Eastern
Orthodox Church.

By synthesizing the perspectives existing in both Catholic and Orthodox
doctrines and considering specific terminological differences, the paper identifies
three forms of freedom articulated in both doctrines: 1) anthropic (or «structural»)
freedom, often referred to as «freedom of will»; 2) social freedom, which might
also be termed «active freedom»; and 3) spiritual freedom, variously referred to as
«freedom from evil,» «freedom from sin,» «liberation,» or freedom of <«life
in goodness.» These forms can be seen as existential stages and levels of Christian
freedom.

The article underscores the fact that the social doctrine of the Roman
Catholic Church, while primarily focused on the soteriological aspect of the
freedom issue, also devotes significant attention to its social dimension. This
includes its «positive» aspects (freedom from «need,» freedom from exploitation,
and freedom from manipulation by social structures), as well as «negative» facets
(issues related to the freedom of same-sex marriages, divorces, use
of contraceptives, artificial insemination, abortion, euthanasia, cloning, etc.).
The comparatively less developed state of these discussions in Orthodox teachings
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is attributed mainly to differences in the socio-historical contexts within which
each doctrine evolved.

Another aspect considered in the article is that of the freedom of conscience,
or religious freedom. The position of the Eastern Orthodox Church’s documents
on this issue has a distinctly negative tone. In contrast, the Roman Catholic
Church exhibits a conspicuous convergence of its interpretation of religious
freedom with secular notions, enshrined both internationally and at the national
(constitutional) levels. Adherence to religious freedom serves as a kind of «litmus
test» for the observance of all other fundamental freedoms. Hence, the stance
of the churches and their hierarchies towards freedom of conscience in turn serves
as a unique <«litmus test,» currently revealing fundamental divergences in the
official positions of the Catholic and Orthodox Churches.

Keywords: Social Doctrine of Catholicism, Orthodox Social Teaching,
Freedom of Will, Social Freedom, Spiritual Freedom.
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INFORMATION RIGHTS AS A COMPONENT
OF THE HUMAN RIGHTS SYSTEM

Abstract. This article explores the evolving role of information rights within
the broader human rights framework, with a focus on legal doctrine, international
treaties, and court practices. It underscores the importance of Articles 10 and 11
of the European Convention on Human Rights as foundational to the European
Court’s rulings on information rights. The study highlights the intrinsic links
between information rights and other human rights, as well as the emerging field
of digital rights. It raises concerns about potential infringements, particularly
in the realms of social networks, artificial intelligence, and digital election tools,
emphasizing the growing importance of defining the boundaries of digital intrusion
in the modern understanding of human rights.

Keywords: information rights, digital rights, human rights framework, legal
doctrine, privacy, freedom of expression.

Problem Statement. Human rights in the contemporary post-
industrial society, where information has become a key factor,
inevitably raise the issue of existence of rights related to information.
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The increasing role of information and formation of the information
society compel reconsideration of how to define and describe the life
opportunities necessary for a quality lifestyle within the «information
ocean». These opportunities, on one hand, should protect the
individual from inappropriate and arbitrary interference by the state
in the information sphere of the individual, and on the other hand,
enable them to effectively exercise their rights in interactions with
other subjects of legal relations, under the state’s guarantee.

The intensive development of information and communication
technologies over the last several decades poses the question
to researchers of comprehending and deepening the understanding
of information rights. However, the very speed of development of these
rights constantly generates new problems and demands for new
perceptions.

As envisaged by Article 3 of the Constitution of Ukraine, «the
affirmation and ensuring of human rights and freedoms is the main
duty of the state» [1]. The Constitution of Ukraine provides for
citizens’ rights to gather, process, and freely disseminate information.
However, this constitutional right is merely an entry point
to information rights.

The fortification of this right not only allows individuals to express
their views or beliefs, but also provides access to public information.
The term «information rights» is still in the process of its development
and enrichment. Today, it can encompass a broad spectrum of rights,
a part of which is recognized as information rights, while the rest still
prompts numerous debates.

Hence, understanding the place of information rights in the
human rights system provides an opportunity to assess the current
status and future projections of the development of information rights
and compare them with other human rights.

Research status. Information rights have been the subject of study
on multiple occasions, as they pique heightened interest due to the
rapid development of the latest information and communication
technologies. Accordingly, jurisprudence strives to comprehend what
new elements are being introduced into legal affairs with the emergence
of such type of rights as a comprehensive complex. The studies
of information rights are devoted to the work of researchers like
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I. Aristova, O. Baranov, K. Bieliakov, L. Vakariuk, O. Havrilov,
Y. Zakharov, R. Kaliuzhnyi, O. Kokhanovska, V. Lipkan,
A. Marushchak, and N. Tkachuk.

The issue of investigating the place of information rights in the
system of human rights has been dedicated to the works of N. Tkachuk
[2, p. 21—-22] and L. Vakariuk [3, p. 156—157], who have systematized
views on the relationship between the right to information and other
information rights. However, the interrelation between information
and digital rights has been overlooked.

The aim of this article is to elucidate the position of human
information rights within the system of human rights, and the
relationship between the terms «information rights» and «digital
rights».

Presentation of the main material. Understanding information
rights allows us to identify that human information rights are primarily
recognized within legal doctrine and are established at an international
level, specifically within «soft law», including in the recommendations
of the Council of Europe, in international treaties dedicated
to information rights, as well as in the practices of the European Court
of Human Rights. Only as a subsequent step are they codified at the
level of national legislation when the state assumes the obligation
to guarantee them.

Therefore, when discussing information rights, we must consider
three levels: the level of doctrinal recognition, the level of international
recognition, and the level of national recognition. In other words, if we
view information rights as an individual’s rights that are acknowledged
and reinforced by the state through legal means for the satisfaction
of their information needs through the collection, receipt, usage,
dissemination, and protection of relevant information, then we are
referring to the final level of these rights’ implementation. This
is significant because this area of human rights theory is undoubtedly
one of the most dynamically developing in the past few decades.
Therefore, the establishment of certain rights on the doctrinal
or international law level denotes and determines the corresponding
information rights but does not guarantee their effective protection.

It is clear that the key within the system of information rights is the
right to information itself as the right to collect, process, and
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disseminate information. This right, as a classic first-generation right,
being an integral part of freedom of expression, is probably the most
thoroughly investigated right within the entire set of information
rights. It has a substantial level of legal regulation in national law,
particularly in Article 34 of the Constitution of Ukraine [1], The Law
of Ukraine «On Information» [4], Article 302 of the Civil Code
of Ukraine [5] (and its related corresponding articles).

One critical concern is elucidating the relationship between the
right to information and informational rights. We believe that
informational rights encompass the right to information (the right
to gather, store, utilize, and disseminate information), the right
to freedom of thought and speech, and the right to freely express one’s
views and convictions, among others. We cannot concur with the
viewpoint that human and citizen’s informational rights and freedoms
belong to the so-called first generation rights, i.e., civil and political
rights which were primarily defined as an integral aspect of human
dignity. In our opinion, the right to gather, store, utilize, and
disseminate information, which is intimately associated with the
freedom to utter one’s views and beliefs, can be classified among the
*first generation’ of human rights. These rights function precisely
as civil or personal rights. However, a set of informational rights that
depend on information and communication technologies extends
beyond their realm. Indeed, the accessibility of information through
information and communication technologies engenders the necessity
to define and deepen our understanding of ’digital’ rights, which
become feasible during the formation of the ’digital’ environment.

Although the freedom of expression in the context of information
gathering and dissemination was recognized as early as the XVIII
century, advanced information and communication technologies have
enhanced this freedom and have engendered a fundamentally different
quality in the «digital» world. It is evident that there is a need
to reevaluate information rights taking the «digital» component into
account.

Nevertheless, the emergent information and communication
technologies give rise to new questions regarding legal regulation
which require immediate theoretical and practical responses. For
instance, such answers have included the delineation of the right
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to personal data protection and the right to access to public
information. These rights in Ukraine have received state guarantees
through the adoption of the relevant laws, namely the Law of Ukraine
«On the Protections of Personal Data» [7], and the Law of Ukraine
«On Access to Public Information» [8]. The enactment of these laws
was linked both to the establishment of these rights in the «soft law»
of the Council of Europe, as well as subsequent discussions among
legal professionals and human rights activists.

One essential issue concerning the identification of information
rights and the delineation of their boundaries stems from conflicts
with other rights. This includes, for instance, the well-known conflict
between the right to collect and disseminate information as an exercise
of freedom of expression, and the right to shield one’s private space
through a right to privacy. This collision between these rights frequently
becomes the subject of examination at the European Court of Human
Rights. Despite the diversity of information rights, the correlation
between Article 10 and Article 11 of the European Convention
on Human Rights offers terrain within which the protection
of information rights becomes feasible at the Council of Europe level.

Regarding the constitutional level, for Ukraine, such an arena
is provided by Article 34 of Ukraine’s Constitution, which stipulates
that «everyone has the right to freely collect, store, use and disseminate
information orally, in writing or any other way of his choice.»

Information rights are not absolute; they may be restricted
in accordance with the law for legitimate purposes, which should
include national security, territorial integrity, or public order to prevent
disturbances or crimes, to protect public health, to protect the
reputation or rights of others, to prevent the disclosure of confidential
information, or to maintain the authority and impartiality of justice.
The necessity for such restriction in a democratic society must
be considered. The latter requirement is established at the level of the
European Convention on Human Rights but must also be taken into
account in national judicial practice.

Understanding information rights entails defining their scope. So,
which categories of information rights are under consideration? The
first group of rights, recognized and stipulated in national and
international legal documents, includes basic information rights such
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as: 1) the right to receive, use, and disseminate information; 2) the
information aspect of the right to privacy, particularly the protection
of personal data and the right to identity.

The second group of advanced information rights includes rights
that augment and expand the first group and ensures access
to information of public importance: 1) the right to access public
information; 2) the right to internet access.

The third group of information rights are «digital» rights, which
are still in the process of formation and aim to limit the arbitrariness
of the state in the «digital» environment.

The fundamental function of human rights lies in the protection
of individuals from the arbitrary action of the state. Therefore,
to ensure the individual’s safeguards and protect them from the state
in the information sphere, the right to gather, store, use, and distribute
information, as well as the right to hold and express certain thoughts,
ideas, and beliefs, although generating other information rights, are
insufficient.

For example, the right to data protection becomes of particular
significance in the «digital» society, where obtaining access to personal
data becomes extremely easy for the state and it allows the merging
of different databases or registers to acquire excessive information
about an individual. In this context, the application of the Unified
State Demographic Register (UDR) in Ukraine as key information
for data search and merging presents a potential threat to the right
to privacy.

The «Action» application can pose significant challenges, as it
starts to not only enable the receipt of government services but also
replaces tangible documents. Hence, the issue of identifying and
authenticating an individual is usurped by the availability of access
to the relevant database. The matter of unequivocally establishing that
a particular individual exercised their rights subsequently becomes
questionable. Looking for ways to improve the security of electronic
documentation use on a smartphone (if that is possible at all) should
be undertaken before these issues arise, since it may undermine the
validity of any legal relationships based on identity verification through
the «Action» application. Therefore, the content of Article 17 of the
Constitution of Ukraine, which stipulates that «ensuring its
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information security is one of the most important functions of the
state, the responsibility of the entire Ukrainian people,» [ 1] becomes
particularly pertinent.

In this regard, the right to consent to the processing of personal
information often becomes a formal condition, without which one
cannot receive necessary state services in any other way. In this sense,
the citizen’s right to access personal information about themselves
held by authorities, with the possibility of tracking the history
of changes in these data, becomes of utmost importance. The
Constitutional Court of Hungary refers to this as the «right
to informational self-determination.»

Another essential digital right can be considered the «right to be
forgotten», which entails the ability to demand search engines
to prohibit the publishing and the search of specific information within
the public domain, balancing it with society’s right to know.

The role of «digital» rights within the context of informatory rights
acquires a unique character during the implementation of a state’s
respective policy on the «digitisation» of state and society relations.
In this aspect, the government’s emphasis on the usage of «Action»
requires special efforts to enhance the security of its application and
to review the corresponding legal regulation, particularly regarding
the boundaries within which its application is acceptable.

Conclusions. Informatory rights are undergoing intensive
development over the past decades in such three aspects as legal
doctrine, international treaties, national legislation, and judicial
practice (both national and international).

The main corpus of informatory rights in the practice of the
European Court of Human Rights is examined and defended within
the scopes of Art. 10 (freedom of expression) and Art. 11 (right
to privacy) of the European Convention on Human Rights.

Informatory rights are closely associated with other human rights.
The collisions of informatory rights with human rights establish the
limits of these rights, revealing new aspects and facets of informatory
rights.

The area of information rights that is experiencing the most
dynamic development is digital rights, a trend linked to the rapid
increase in the role of digital gadgets and the circulation of information,

175



Cneuianbnuﬁ YN[ APA1PA)  [lepwsaBHe GYAIBHULTBO Ta MicLieBe CaMOBPSAYBaHHA

including personal data. Predicting potential infringements
of information and, particularly, digital rights, we must pay special
attention to the information collecting activities of social networks
and individual applications, the advancement of neural networks
(artificial intelligence), the processing of Big Data, and the creation
of individual profiles for marketing purposes. However, the most
significant threat to democracy may arise from attempts to use
electronic access tools to conduct elections, due to the absence
of protective measures for made choices and cyber security measures
not providing full assurance of the accuracy of results. Therefore, the
development of «digital» rights has become the «growth point» of the
information rights system and a potential source of violations. In the
modern world, the question of where the boundary of interference
in «digital» life lies is gaining greater importance for the contemporary
concept of human rights.
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P. b. Tononescobkuii
Indopmaniiini npaBa sk cK1a10Ba CUCTEMH NPAB JIIOJIUHU

Anomauisn. B naykosiii cmammi po3ensioaemocsi e6oniouis ingpopmayitinux
npae K Hegio eMHOI yacmuHu cucmemu npas AHOUHU. 30ilicHeHo no2AubAeHUT
HAYKO0BUIL aHai3 IHHOPMAUIHIHUX NPA8 6 WUPUOMY KOHMeKCmi npas Ao0uHl,
3 AKUeHMoM Ha NPABo8ill 0OKMPUHI, MINCHAPOOHUX 002060pax i Cy0osiil npak-
muuyi.

OcHosHuil akuenm 3pobaeHo Ha eaxcausocmi cmameit 101 11 €sponeiicvkoi
KOHGeHyii 3 npae nto0uHU, SKIi 2apaHmyrms c80000y 8upaicenHs 0YMKU i 00-
cmyn 0o ingopmauii. Asmop 36epmac yeaey Ha me, wo iHghopmauiiini npasa
He € CMamuMHUMU, a 3MIHIOIOMbCA 8 Haci nid 6NAUBOM PIZHUX paKmopis, 8KAI0-
Yar4U MexHoA0IUHULL npoepec, MINCHAPOOHO-NPABGOBI HOPMU | HAUIOHAAbHE
3aKOH00a8CMe0.

Cmamms makodic 6KAI04a€ @ cebe KOMNAEKCHUL aHANi3 cy0080i npaKkmuKu
Esponelicbko20 cydy 3 npag AOUHU 8 Konmekxcmi iHgopmauitinux npas. B po-
6omi 30ilicneno demanvre 00CAIONCEHHS KAHOBUX CYO0BUX pilleHb, SKI Nau-
HYAU HA QOPMYBAHHS | pO36UMOK IHHOPMAYIIIHUX NPA8 HA MINCHAPOOHOMY
DIGHI.
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3a pezyavmamamu ananizy, 3po0AeHo BUCHOBOK, Wio iHghopmayiini npasa
€ KPUMUHHO 8ANCAUBUM €AEMEHIMOM CYHACHOI cucmemu npag Aoodunu. Jns no-
0anbui020 po3sUMKY IHPOPMAUIlIHUX NPA8 HeoOXiOHe HAYK08e 00CAIONCeHHS
810N0BIOHOI memamuKu HanpasaeHe Ha eheKMUBI3auiro NOAOICEHb 3aKOH00A6~
cmea ma npaKkmuky npago3acmocy8ants. Y akocmi pekomenoayii nponomy-
€mbes po3poOKa HOBUX MeXAHIZMIE NPpaA8oeoeo pe2yaio8ants 6 0atiil cgepi,
3 02150y HA 3pOCMAarOi BUKAUKU [ MONCAUBOCII, AKI Hadae yugposa epa.

Y konmekcmi yughpoeoi enoxu ingpopmauyiiini npasa cmukaromscs 3 Ho8uU-
MU GUKAUKAMU | Modcaugocmamu. 3 00H020 60KY, MexHoA0IMHUI npozpec po-
oums ingopmauiro 6inbiu docmyntoro, Hixe 0y0s-koau paniute. O0HaK, 3 iHWO-
20 OOKY, 6IH MaKoJic CMBOPIOE HOBI 3aepo3u 05 IHGopMayiliHux npas, maxi
AK nouwupeHHs Oe3inghopmayii, Kibep3nouunHicms i nopyuienHs KoH@pioeHyiil-
Hocmi. Jlng moeo, w00 3abe3neuumu eghekmMueHULl 3axXucm iHghopmauiiinux npas
Y uugpoay epy, Heobxiona po3pobKka HO8UX NPABOBUX MEXAHI3MIB, AKI 8DAX08Y-
romo ocobauocmi yugposoeo cepedosuua. Taki mexanizmu nosunui 6ymu
CNPAMOBAHI HA 3aXUCM NPA6 Ha c60000Y UPAdICeHHs OYMKU, 00CMYN 00 iHpop-
Mayii ma KoHgioeHyiiinicms.

Karouoei caosa: ingopmauitini npasa, cucmema npae a00uHu, npasosa
doKmpuHa, c60000a eUpaiceHHs noe1s0is.
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3aBigyBay CEKTOPOM KOHCTUTYLIMHOIO Ta aaMiHi-
crparusBHoro npasa H/II nepxxaBHoro OyaiBHULITBA
Ta MicuieBoro camoBpsinyBaHHs1 HATIpH Ykpainu
ORCID 0000-0002-3832-0670

POJIb I 3HAYEHHA ENEKTPOHHUX NETULIIN
Y 3ABE3NEYEHHI JOCTYNY TPOMAAAH
N0 YNIPABNIHHA AEPXKABHUMU CNTIPABAMU

Anomauia. Y cmammi o6rpyHmogyemocs me3a npo me, ujo eAeKmpoHHi
nemuyii nomeryiiiHo 30amui 8UCMynamu epeKmueHUM 3aco000M OCKAPICeHHS
He3aKOHHUX piluens, 0iti ma 6e30is1bHocmi opearie depicasnoi eaadu. Y dano-
My 8UNAOKy iHCmumym eaeKkmpoHHOI nemuyii € Mexauizmom, AKUi CMEopPHE
KOMpOpMHI yMOBU 0451 80ACBUABNCHHS 2POMAOSH HE3ANCHCHO GI0 MicUs iX npo-
JcUBaHHsA. Y cmammi ananizyemucs cmamn npagogoeo pecynto8anHs iIHCMUumynmy
enekmponHoi nemuyii ¢ Yxpaini ma npakmuka 11020 QYHKYIOHY8aAHHA.
Cucmemamu308ano HedoAIKU 3aKOHO0ABCMEA NPO eNeKMPOHHI nemuyii, aKi
He2amueHo enau8arOmsv Ha epeKmueHicmy Ubo2o incmumymy. Y docaioxncenni
3anPONOHOBAHO HUBKY 3aX00i6 W000 NidguuieHHs epeKkmUBHOCMI eneKmpOHHUX
nemuuiii, a came: npogeodeHHs NPOceimHULbKOi pobomu ceped HacenenHs (0co-
06UB0 CINbCLKOI Micyesocmi) w000 NPUSHAYEHHS MA GUKOPUCMAHHS IHCIUMY -
my eneKkmpoHHOI nemuyii; 6CMaHo8AeHHs IMnepamueHocmi nemuyiil, ki Ha-
b6pasu MiHIMyMm 2040cié Ha iX NiIOMpUMKY; HedOnyuleHHs empamu 2010Ci8
3G 0OHOMUNHOK NEMUYIEI 3 I0eHMUYHUMU 36ePHEHHAMU; ONOKYBAHHS HeAKMY-
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anbHUx nemuyiil; y0ocKoHaneHHs iHmepgeiicy 8i0n0giOHUX eAeKmMPOHHUX pe-
cypcie, Ha AKUX nyOniKyromovcs nemuyii.

Karwwuosi caosa: enekmponna nemuyis, epekmugHicmos, npoepecusHull
iHcmumym, 3aKoHo0ague pecyao8aHHs.

ITocranoBka mpodaemu. Pozsutok IKT (iHdopmaliiiiHo-KOMy-
HiKaliifHMX TEXHOJIOTil) CTBOPUB MEPEAYMOBHU IS 3a0e3MeUeHHS
KOMGOPTHOTO CIIOCO0Y BOJICBUSIBICHHS TPOMAISH HE3aJIeXKHO Bif
Micls iX MpoXUBaHHS. MelllKaHIIi Cij MaroTh TaKi XX MOXJIMBOCTI
Ge3nocepeIHbO BILTUBATY HA BJIaMy, SIK i )KUTEJTi CTOJIULL Yepe3 TaKUi
BaXKJIMBUI iIHCTUTYT €JIEGKTPOHHOI IEMOKpATii, SIK eJIeKTPOHHA MeTH-
1ist. Mloro 3HaYeHHsI Ta MOTEHLal y 3a6e3MedeHHi JOCTYITy IPOMaIsH
10 yOpaBiHHS Aep>KaBHUMMU CIIpaBaMM BaxKKO MEPEOLiHUTHU. Yce,
10 JUISI IbOTO HEOOXigAHO — mocTyn no [HTepHeTy, aBTopu3allis
Ta OaxkaHHS OpaTu y4acTh y BUPillIEHHI HaraJIbHUX IIpo0JieM aepKa-
BU. KpiM TOro, iHCTUTYT €JIEKTPOHHUX METULIiN A€ MOXKIUBICTh
BIUIMBATU Ha BJIamy B Oy/Ib-sIKUII MOMEHT, a He JIUIIIE i/l Yac BUOOPIB.
3a3HavyeHi (paKTOpU aKTyasdi3yloTh HEOOXiTHICTh MOAAJIBIIOTO 10~
CJIIKEHHS TTUTaHHST IHCTUTYTY €JIEKTPOHHUX TEeTULIi 3 METOI0
MiIBUIIEHHS 10T0 e(PeKTUBHOCTI.

AHaJti3 0CTaHHIX J0CTiKeHb i myoaikamiii. J{ocmimKeHHSI OKpeMUX
aCTMEKTiB CYTHOCTI i TPaBOBOT'O PETYJIIOBAHHS €J1€KTPOHHUX METULLIA
3AifiCHIOBAIM TaKi HayKoBIIi, sIK B. AdanacneBa, A. bapikeosa,
M. benikoBa, M. InpHuubkuii, B. HectepoBuy Ta iHiui. OgHax 1i-
JIicHe OCHiAXeHHs 03HAaYeHMX MUTaHb HAa CbOTOAHI B IOPUANYHIN
Hay1li BiICYyTHE.

MeTo10 cTATTi € BUSIBJIEHHS POJIi i 3HAYEHHS €JIEKTPOHHUX T1e-
TULIH y 3a0e3MeYeHHi JOCTYIy rpoOMajsiH 10 YIpaBIiHHS AepKaB-
HUMU CITpaBaMU, a TAKOX TTOIIYK IIJISIXiB YIOCKOHAJIEHHSI 3aKOHO-
JIaBYOTO PETYJIIOBAaHHS eJIEKTPOHHOI AeMOKpaTii B YKpaiHi.

Buknaa ocHoBHOro marepianay. B YkpaiHi mopsaok mogaHHs
Ta PO3MISIAY €JIEKTPOHHUX 3BepHEHb BPETYIbOBAHO HA 3aKOHOMAB-
YoMy piBHI JinIIe ogHi€o ctatTero 237! 3akoHy Ykpainu «I1po 3Bep-
HeHHsI TpoMajisiH» [1]. YacTuHOIO Mepliolo i€l cTaTTi nepeadavyeHo,
1110 TPOMAaASIHU MOXYThb 3BepTaTtucs ao [IpesuneHra Ykpainu, Bep-
xoBHOiI Panu Ykpainu, Kabinery MinicTpiB Ykpainu, oprany mic-
LIEBOTO CAaMOBPSIIyBAaHHS 3 €JIEKTPOHHOIO METUILIIEIO Yepe3 odilliii-
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HUi1 BeO-caliT opraHy, IKoMy ii aapecoBaHo ab0 BeO-cailT rpomai-
CbKOTO 00’€THAHHS, SIKe 3[iMCHIOE 30ip MiAMUCIB HA MIATPUMKY
eJIEKTPOHHOI MeTulIii. 3a3HaueHa HOpMa 3YMOBIIIOE OCOOJIMBICTD
€JIEeKTPOHHOI MeTullil 1K GopMU 3BepHEHHSI TPOMaJIsIH, sIKa Mojaa-
€ThCS BUKJIFOYHO 0 Cy0’ €KTIiB IyOiYHOI BJIaJX, OCKIJIBKM pelTa
3BepHEHb, NMependayeHnx 3aKOHOM, TaKOX MOXYThb MoJaBaTUCS,
HaIpuKIal, 10 MiANPUEMCTB, YCTAaHOBU, OpraHi3allii He3aJIeXKHO BiJl
¢opM BI1acHoOCTI.

EnexTpoHHI meTulii, SK eJ1eMEeHT eJIEKTPOHHOI 1eMOKpaTii,
CIIpUsTIOTH: (1) TTOCMIIEHHIO YJacTi, iHIlIiaTUBY Ta 3aTy4eHHS TpoMa-
JISTH Ha HalliOHAJIbHOMY, PErioHaJIbHOMY Ta MiCLIEBOMY PiBHSIX CYC-
MiJIBHOTO XUTTS; (2) MiABAIICHHS IIPO30POCTi IIPOIIeCy IMPUIAHATTS
JIeMOKPaTUYHUX PillleHb i MA3BITHOCTI IeMOKPATUYHUX iIHCTUTYTIB;
(3) migBUIIIEHHS Yy TJIMBOCTI/BiANOBiNaTbHOCTI Biaau; (4) rpoMa-
ChKIill IMCKYCii Ta MPUBEPHEHHIO YBaru rpoMajisiH 10 Mpoliecy Npu-
HATTS pimieHb. OTXe, MOXHA CTBEPAXKYBATU, 1110 €JIeKTPOHHI Ie-
TULII IK OAWH i3 €JIeMEHTIB eJIEKTPOHHOI JeMOKpaTii € 3aco000M
MOKpaIllleHHS JOCTYITy TPOMasiH 10 OpraHiB BAaau, Ta 3aCOO0M
iX BIUTMBY YUHOBHUKIB i1 OOpaHUX MOJTiTHUKIB.

Cuin TakoX 3a3HAYUTH, IO iIHCTUTYT €JIGKTPOHHUX METULIIN 3a-
no6irae MiABUILEHHIO FOCTPOI COLiaIbHOI HAMIPYTH, 1110 MOXeE Tepe-
POCTH Y cepiio3Hi KoHDIIKTH. JIoCcBin YKpaiHU CBITUUTh, 110 SIKOU
BJIaja Mpuciayxanacst 0 rojocy atoaeit (ocodbaunso 3 nepudepii, Ma-
JICHBKMX MICT i CiJT), i T'oau Maiu O Ti€EBUIT MEXaHi3M BilICTOIOBaHHS
i JOHECeHHsI BJaCHOI AYMKHU J0 Biaau, MOXKHa OyJji0 O YHUKHYTH 3a-
BOpPYLIEHb, Mia yac Skux 10 Kuena 3’ XmKanucs JIoau 3 yciei KpaiHu,
11100 BUCJIOBUTH CBOE HEBIOBOJICHHS MOJITUKOIO TIEPXKABH.

®pencic Oykysima y kan3i «KiHeIs icTopii Ta OcTaHHS JIIOIUHA»
BKa3yBaB, 110 MOJIEJIb IePKaBU 3 JTiOepaabHO-IeMOKPATUIHUM
YCTPOEM € HalAOCKOHAaJIII0W (POPMOIO CYCITiJIbHOI OopraHi3ailiii.
Buenuit mosicHUB 11e TUM, 110 JIMIIIE Ji0epaibHi 1eMOKpaTii 1al0Th
MaKCUMaJIbHi MOXJIMBOCTI JIJ1S1 KOHTPOJIIO HACEJEHHSIM BJIaay Hal
JiepKaBolo. Y JlibepaabHUX AEMOKPATIsSIX JIIOAU MOXKYTh TOHECTH CBO1
OOTJISIIN A0 AepxKaBHOI BJIaAU i TAKMUM YMHOM BOHU BiIUyBalOTh
X 3HAUYYILy poJib i BU3HaHHS. ToTaniTapHi KpaiHU HE MalOTh TaKMX
MexaHi3MiB, gKi 0 3abe3neuyBajiv BU3HAHHSI TPOCTUX TPOMASIH,
TOMY BCi BOHU paHO YU Mi3HO 3aHemnafaaloTh [2].

181



Cneuianbnuﬁ YN[ APA1PA)  [lepwsaBHe GYAIBHULTBO Ta MicLieBe CaMOBPSAYBaHHA

EnexTpoHHi meTuiii MOxKyTh OyTH e(hbeKTUBHUM MEXaHi3MOM ISt
TOrO, 1100 MEPEeKOHATHUCS, 1110 OaKaHHS JOAeH JOBOASTHCS 10 ypsi-
ny. EnexTpoHHi neTuiiii, 3 oAHOro 60Ky, J03BOJISIIOTh BJIajli Onepa-
TUBHO OTPUMYBATH iH(POpMalil0 MPO CyCHiIbHO FOCTPi MUTAHHS
Ta BUPILITYBATH iX, HE TO3BOJISIIOUN TICPEPOCTH B KPUTUUHY HATIPYTY,
a 3 iHIIOro — HaJaloTh TpOMaJsHaM 3pYYHUI, EKOHOMHUA, ane
edexTuBHUI cIoCci® BUpaXXeHHS iX BIIaCHOI BOJIi. EJIEKTpOHHI eTu-
11i1 TO3BOJISIIOTh TPOMAIsIHAM BiT4yTH ce0e IKepeoM Baau, YCBi-
JIOMUTH CBOIO TTPUYETHICTh A0 (DOPMYBaHHS NEPKaBHOI MOJITUKU
Ta BiAITOBimabHICTh 3a Hel. OmHAK 11e MOXKIIMBO JIUIIE 32 JBOX YMOB:
(1) sIk110 BAaga Xoue MpUCIyXaTHCS 10 FOJIOCY CBOiX I'poMasiH; (2)
SIKIIO JepKaBa Ha 3aKOHOJAaBYOMY pPiBHI 3akpinuia e(eKTUBHUN
Ta MPO30pUIl MeXaHi3M peaizallii eIeKTPOHHMX MeTUILil Ta BIacHOI
BiMOBiAAbHOCTI.

JleTanbHUI aHaNi3 HOPMATUBHO-IIPABOBUX aKTiB, 1110 BCTAHOB-
JIIOIOTH MOPSIIOK peatizallii mpaBa rpoMajisiH Ha eJIeKTPOHHI 3Bep-
HEHHS B YKpaiHi, a TAKOX YChOTO MacCHUBY €JICKTPOHHUX 3BEPHEHD
Ta BiANOBiAel Ha HUX, AKi ONPUIIOAHEHI HAa oGiliiiHUX caiiTax
IIpesunenrta Ykpainu, BepxoHoi Panu Ykpainu ta Kadinety MiHi-
cTpiB YKpaiHu ITiJ yac ix [ii, BKa3yloTb Ha Te, 1110 iIHCTUTYT eIeKTPOH-
HUX MEeTULi B YKpaiHi, 3anpoBamkeHuit y umnHi 2015 poky, moku
110 TTIOBHOIO MipO0 HE BUKOHYE MOKJIAACHOTO 3aBIaHHSI.

Hu3zka HenoikiB y 3aKOHOJaBYOMY PeryloBaHHI iHCTUTYTY
eJICKTPOHHUX TIETUIIi} ITOPOIKYIOTh Hee(heKTUBHICTh BUKOPUCTAH-
Hs 1boro iHCTUTYTy. ChOTOJHI €1eKTpOHHA TeTUllisl B YKpaiHi —
11e 3BUYaifHe 3BepHEHHSI TPOMaJIsTHUHA 10 Cy0’€KTa BJIaHUX TOBHO-
BaXeHb, K€ CcTajo MmyOJIiYHMUM, ajie He BUKJIMKAE KOIHUX
3000B’s3aHb 3 OOKY aapecara, OKpiM 000B’SI3Ky OMepaTUBHO Bif-
pearyBaTy (HaroJIOIIyeEMO — HaaaTH BiAIIOBiAb, a HE BUPIIIUTH I10-
CTaBJIeHe MTUTaHHS).

PosrnsgHeMo HemoIiKy 3aKOHOIaBUOTO PETYIIOBAHHS iHCTUTYTY
eJIeKTPOHHUX MeTuliil B Ykpaini. [lepin 3a Bce, ciig 3a3HauYnTH,
1110 3aKOHOJAABCTBO HE BUOKPEMJIIOE Ti €JIEKTPOHHI MeTUILii, sKi
€ CKapraMu, He BCTAHOBJTIOE JIJIST HUX OCOOJIMBOCTEM III0JI0 PEECTpa-
1ii Ta po3rsny. Lle yHeMOXIUBIIOE aKIIEHTYBaHHS yBaru Biaau
Ha COLiaJIbHO ToCTpuUx Mpobiiemax. Ha Hamry nymKy, Takoro piBHs
peryJIloBaHHS HEIOCTaTHBLO ISl CTBOPEHHS €(heKTUBHOTO iHCTPY-
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MEHTY eJIeKTpOHHOI AeMokpaTii. Kpim Toro, 3a3HayeHHs y 4. 17
cT. 237! 3akony Ykpainu «I[1po 3BepHEHHsI TpOMasTH» 1010 MOX-
JIMBOCTI pO3pOOKM Cy0’€KTaMU PO3IIISIAY €IeKTPOHHUX TeTUIIil
BJIACHUX MPOILECYaTbHUX aKTiB, SKi PETyIIOBAaTUMYTh MOPSIIOK PO-
00TH i3 3BepHEHHSIMU, CTBOPIOE PU3UKU MOKIMBHX 3I0BXNBaHb.

LlixaBuMHM € maHi OA0 POOOTU 3 €AECKTPOHHUMU METULIISIMU,
1o Tosiaxi yepe3 odimiitHuii caitt [pe3naenTta Ykpainu. CtaHom
Ha nmoyatok 2019 poky 3 moHan 30 Tuc. metuiliit, moganux ao [lpe-
3umeHTa YKpainu, iuiie 46 3BepHeHb 3i0paiu 25 TUC. rOJI0CiB Ha ITij-
TPUMKY Ha BU3HauYeHUI TepMiH. 3 HUX 43 oTpuMain BiAmoBiAb
IMpe3uaeHTa. TakuM YMHOM, HU3bKUIA BiICOTOK METHULIiH, SIKi MO10-
nmanm 25 trc. 6ap’epiB (umre 1 mertwuiis 3 Maitke 700), Ipu3BeIo
JI0 3HVKEHHSI iHTepecy rpoMajisiH YKpaiHu J0 eJIeKTPOHHOI IeTULil
SIK CIOCOOY BUPILLIEHHS CYCTTIJIbHO TOCTPUX MUTAHb.

Kpim Toro, 3mMicToBHUI1 aHali3 BiAINOBiAel Ha 3BEpPHEHHS
1o Ipe3uaeHTa YKpaiHu CBiIYUTD PO Te, 1110 MepeBakKHa OibIIiCTh
3agBHUKIB oTpuMaJii hopMaibHi BiaagHi Bimnosini. Tak, cepen 43
3BepHEHb, Ha SIKi Hamiiaa BignoBiab [Ipe3unenra Ykpainu: y 3
BUITAIKaxX BiAMOBJICHO B 3aJ0BOJICHHI KJIOIIOTaHHS; 3aJ0BOJICHO 4
eJIEKTPOHHI MeTullii; 32 HampasaeHo 10 iHimmx cyo’exTiB (KabiHeTy
MinicTpiB Ykpainu, KoHCTUTYLIITHOT KOMICii TOI110), OTHAK HE BKa-
3aHO aHi TepMiHU, aHi 000B’SI30K MTOBITOMUTH IIPO PE3YJIBTATH PO3-
[JISIAY; BiIMoBinb Ha 4 MeTULii He 1ae BUYEPITHOI BiAIMOBiAi Ha 3a-
TUTaHHS.

TakuM yrHOM, B cepeaHbOMY JiHiiie | eJleKTpoHHa reTullis Ha 10
TUCSY 3aPEECTPOBAHUX Ha CaliTi Mpe3uaeHTa YKpaiHu J10csrae pe-
3ynbraTy. bilblicTs netuiit, po3risiHytux [IpesuneHTom, He Bin-
XUJISTIIOTBCS, a HAMPaBJISIOThCS Ha PO3MUISI iHILIMM Ccy0’€KTaM Biaji-
HUX TTOBHOBaXXeHb. ToOMy, 3 METOO MiIABUINECHHS ¢(PEKTUBHOCTI
(byHKIIiOHYBaHHSI LIOTO iIHCTUTYTY, MPOIOHYEMO Ha 3aKOHOIAaBYOMY
PiBHI BU3HAYUTU BapiaHTU pearyBaHHS HA €JIEKTPOHHY METULLIO:

1.V pasi 3a10BoIeHHS KJIOMOTaHHS T10 CYTi Ta BXXUTTS BiIMOBi-
HUX 3aXO[liB, 30KpeMa, cKapra po3IjsaacTbcs ab0 HAMPaBISEThCS
JI0 OpraHiB, 1110 BUKOHYIOTb POJIb iHCTUTYTiB HEMPSIMOTO OCKap>KEH-
Hs1. Y pasi ckacyBaHHS pillleHHST KOJIETiaJIbLHOIO OpraHy, MOBa Mae
WTH IIpO 000B’SI30K IIHOTO OPraHy HEBIIKIIaTHO PO3TIISTHYTH ITUTAH-
HSI TIPO CKaCyBaHHS BilMOBIIHOTO pilllIeHHS 00 BXXUTH 3aXO/iB 1100
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YCYHEHHS MOro HacJiaKiB (HalpuKiad, SIKIIO HAEThCS MPO cKacy-
BaHHS BXXKe BUKOHAHOTO aKTa).

2. Y pasi He3a10BOJICHHS KJIOITOTAHHS BUYEPITHO MTOSICHIOETHCS,
YoMy BOHO He 3aJoBoJieHe. Po3’sicHEeHHsI Mae OYyTU TaKUM, 1100
MaKCHUMi3yBaTH MepeKOHAHHS 3asIBHMUKA Ta TUX, XTO IMiATPUMAaB
MeTHUILilo, 110 iX 3a0BOJIEHHS € HEMOXJIMBUM a00 HEAOUIIbHUM
3a KOHKPETHUX 00OCTaBUH.

3. Konu 3a pe3yabratraMu po3riisiay KJIOTOTaHHS CKJIaAeHO MpY-
MUC iHIIOMY Cy0’€KTY, 10 KOMMETEHIIii IKOTO HaJIEXKUTh BUPIiLLIEHHS
IMUTAHHS, BiIOMOCTIi IIPO CTPOKM Ta pe3yIbTaTH MOTr0 BUKOHAHHS,
BXUTi 3aX0AM Ta OTPUMaHi pe3yJbTaTh MaloThb OYTU pO3MillleHi
Ha caiiTi. lle HamacTb MOXJIMBICTb YCiM, XTO 1[iKaBUTbCS LI€I0 TIETU-
LIi€10 Ta pe3yabTaTaMH ii pO3IJIsiay, OTpUMAaTH BUYEPITHY iH(pOpMallito
Oe3nocepeHbO Y BiAMOBIAb HA MeTULil0. BiamnoBigb He MOXe BU-
yeprnyBaTucs iHopMalliero JuIle Mpo Te, 10 MUTaAaHHS KOMYCh
repeHanpaBJIsIETbCS, A00 1OPYYAETHCS BUBYUTH MEBHI MOXXJIUBOCTI,
apKe 11e CTBOPIOE BpaxkeHHsI HE3aBEPIIICHOCTI CITPaBH.

VY Oynb-sIKOMY BMITaIKy N€p>KaBHUI opraH, SKWl po3risiaae
eJIEKTPOHHY TMEeTUIIi10, MTOBUHEH MaKCUMaJIbHO HamMaraTtucs ii Bu-
PILIMTH, a TAKOXK OOI'PYHTYBATU CBOIO BilMOBiIb, 11100 BUKIIOUUTH
OyIb-SIKY IBO3HAYHICTb.

J11st 00’ €KTUBHOCTI BapTO 3a3HAYMTH, 1110 HU3BLKMIA PiBEHb ITiJI-
TPUMKMU €JIEKTPOHHUX METULII 3yMOBJIECHU 111e 1BOMa (haKTOpaMu.
[lepiunii mosisirae B TOMY, 1110 HE BCi TPOMASTHU KpaiHU, 0COOIMBO
Ti, 11O MPOKMBAIOTh Y CITbCHKill MiCIIEBOCTi, MalOTh TEXHIYHY MOXK-
JIUBICTh 3apEECTPYBATU BJIacHYy ab0 MiATPUMYBATU BXKE 3apEECTPO-
BaHy €JIEKTPOHHY MEeTHIIiI0. AIlKe 3HaYHa KiJIbKiCTh JTtoaci (Tepe-
BasKHO CTapIIIOro BiKYy) HE MalOTh JKOJHUX €JICKTPOHHUX ITPUCTPOIB.

Ille ommH pakTOp HMU3BKOTO PiBHS MIATPUMKHU €JICKTPOHHUX
MEeTULIN 3yMOBJIEHU SIKiCTIO HaO1JIbILIOT KiTbKOCTI 3apeECTPOBAHUX
metuiii. Ile cToCcyeThCS SIK XapaKTepy BUPIIIYBaHWX MUTAHb,
1110 YaCTO He BUKJIMKAIOTh iHTePeCy MepeBakHOi OiIbIIIOCTI rpoMa-
JISTH, TaK i IKocTi iX TekcTy. Cepel He0MiKiB OMUCY TEKCTY eJIeKTPO-
HHOI MEeTULil, SKUIA HaliuacTillle 3yCTPiYaeThCsl, CIIil OKPeMO BUIi-
JIUTHU, IK HANOIIbII iCTOTHI: CyNepeuuBiCTh; HE3PO3YyMiJicTh (hop-
MYJII0BaHb; BiICYyTHICTbh YiTKMX MPOIO3UIIiii UM BUMOT; HAsIBHICTb
YUCAEHHUX I'PaMaTUYHUX TOMUJIOK.
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Haronoiryemo, 110 6e3BinnoBigaibHe CTaBASHHS I'poMaIsiH
10 oOpMIIEHHS €JIeKTPOHHOI MeTullil, MoJaHHs 11 6e3 noTpedu,
3apaay po3Baru Y BIIACHOTO ITiapy 3aBIa€ IIKOIU TAKOMY 3BEPHEH-
HIO 1O OpTaHiB AeP>KaBHOI Biaau. 3 OMHOTO OOKY, TAKUI Hecepiio3-
HUI Oigxig AUCKPEeAUTYE SIK caMUX 3asiBHUKIB, Tak i iX MpaBOBUM
iHCTUTYT, a 3 iHIIOTO, SIKOI0 0 Oe3TJ1y3/1010 He OyJia eJIEKTPOHHA T1e-
TULS, 11 TOJAHHSI FapaHTOBAHO 3aIlyCKAa€ MEeBHUI MeXaHi3M, 1110 BU-
Marae 3aJlydeHHs JIepXKaBHUX pecypciB (3acobu i yac). Y 3B’3Ky
3 UM OyJ10 6 JOLITBHO BCTAHOBUTU OOOB’SI30K TPOMAISIH YyTPUMY-
BaTHUCS Bill 3JIOBXWBAaHHS CBOIM IIPaBOM Ha €JICKTPOHHE 3BepHEHHST
Ta, MOXKJIWBO, TIepea0aYMTH MPaBO AePKaBU Ha BiIIIKOIyBaHHSI
CYIOBUX BUTpAT, TIOB’SI3aHNUX 3 PO3IJISIOM Oe3TIy3IUX IETULIIi. AJie
poOUTH 1Ie HEOOXiAHO TaK, 1100 1ie KOAHUM UMHOM He 00OMEXYBaJIo
TpaBa TPOMaIsH Ha TTOJAHHST OOT PYHTOBAHMX CJIEKTPOHHUX METHUIIIIA
(0CcOOJIMBO THX, 1110 MICTSITh CKapIM Ha PillIeHHS, [Iil Y1 Oe3MisSTbHICTh
OpraHiB Jep>KaBHOI BJIaIM).

HacrymHoro mpruanHOI0, SIKa BIUIMBAE Ha e(PEKTUBHICTD eJleK-
TPOHHOI NeTUllii, € ii HEOOOB’I3KOBICTh. 3aKOHOJABCTBOM BCTAHOB-
JIEHO, 1110 eJIEKTPOHHA METULIis, SIKY 32 TPU MicCsILI MiATpUMaK MOHa
25 THCsY 0Ci0, pO3ITISIIAETHCS B 0COOMMBOMY TTOpsIKY. [TpoTte, sKio
3BEPHEHHS HE OJIEPXKUTh 3a3HAYCHY MiATPUMKY, BOHO TaKOX Oyjie
PO3IIISIHYTE, aJie B TIOPSIIKY, BCTAHOBICHOMY 3aKOHOM [IJIST 3BUYali-
HUX 3BepHeHBb rpomansH (4. 10 cT. 237! 3akony Ykpainu «I1po 3Bep-
HEHHS TpOMalsiH»). BUHNKae mUTaHHS: SKUI CEHC eJIeKTPOHHOL
MEeTULII, SIKIIIO BOHA HE Ja€ 3asiBHUKY Ta rpoMajasiHaM, 1o i1 mia-
TPUMaJIU, XOJHOI MepeBaru y BUMJISIAL AJI€EBOTO MEXaHi3My BILUIUBY
Ha Biangy? Amke o00B’SI30K agpecaTa eJIeKTPOHHOI MEeTUIlil 11010
pO3IJIsiAy MeTULil B 0COOJIMBOMY TOPSIAKY HEe € 000B’SI3KOM J0KJIa-
JATH BCiX MOXKJIMBUX 3yCHJIb JUTSI BUPIIIeHHS ITpooieMu. OYeBUIHO,
110 32 YAHHUM TIOPSAKOM ITPOLEAYPA PO3IJIALY €IEKTPOHHOI IIETH-
il He HaJa€ XOAHUX IepeBar, OKpPiM MOXJIMUBOCTI 3BEPHYTUCS
1o INpe3uaeHTa Ykpainu Ta iHIIUX OpraHiB BJagy My0JIivyHoO.

st mpobiemMa € KpUTUIHO BaXJTMBOIO TSI TIOJATBIIIOTO (DYHK-
LiOHYBaHHSI MeXaHi3My eJIEKTpOHHUX TeTulliii. CBiTOBe CITiBTOBa-
PUCTBO BBaXae 1ieii crocid 3BepHEeHHST HalMporpecuBHimM. Me-
XaHi3M eJIEKTPOHHOI TeTULIii 3MaTHUH 3a0€3MeYnUTH IIPSIMUIA BILUIMB
rpoMansiH Ha Biady. TakoxX eJeKTpOHHA METULlis € iIHCTPYMEHTOM
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e(eKTUBHOI peastizallii IPUHIUIY BEpXOBEHCTBA MpaBa, KU1 MOpsiJI
3 iHIIIMMU iIHCTUTYTaMM 1€MOKPATUUHOIO CYCHiIbCTBA 1€ MOXKJIIM-
BICTb He JIMILIE 3BepPTaTUCS A0 BUILMUX OPraHiB Biaau YU OpraHiB
MiCIIEBOTO CaMOBPSITYBaHHS, a i MPUBEPHYTU YBary iHIIUX JIOJeiH
10 TIEBHOI TIp0o0JIeMU, OTPUMATH IXHIO ITiATPUMKY Ta 3MYCUTHU BJIady
nisTU. Y pe3ynbraTti opraHy Aep>KaBHOI BIaaU AisITUMYTh HE Ha BJlac-
HUI pO3Cya, a B 0asKaHOMY JUTSI CYCIIIIBCTBA HAIIPSIMKY.

besnepeuHo, piBeHb €e(eKTUBHOCTI iIHCTUTYTY €JIeKTPOHHUX
METHULIIH € TOKa3HUKOM 3PiJIOCTi AeMOKpaTii B KpaiHi. YKpaiHi 11e mo-
TpiOHO MpalloBaTH HaM YIOCKOHAIIEHHSIM PETYTIOBaHHS €JIeKTPOH-
HUX MEeTULiI, OCKIJIbKY OUYEBUIHO, 1110 iCHYIOUMI MeXaHi3M MOTpedye
IIePEOCMUCIICHHS Ta mmepedopmaryBaHHsI. MaioTh OYTH CTBOpPEHi
BiIMOBIiIHI BaxKei, 1110 3MYCATh BJlaay 3BEpHYTH yBary Ha Mpo0JIeMH,
SIKi NIICHO XBUJIIOIOTh CYCHILCTBO, Y TOMY YMCJIi B TUX CUTYaLlisiX,
KOJIM TPOMAJISIHU JOMAararoThCs CKacyBaHHSI HE3aKOHHOTO HOpMa-
TUBHOT'O UM iHAMBiAyaTbHOIO IIPABOBOIO aKTa. SK BapiaHT, eJIeKTPO-
HHi MTeTUIii MalOTh CTaTH 000B’I3KOBUMMU JIJIsSI BJIaAM, SIKIIO BOHU
OTPUMAaIOTh MiHIMaJIbHUI PiBeHb MiAMUCIB, TOOTO MOXYTh CTaTH
3aKOHOIIPOEKTOM UM IIPOEKTOM iHIIIOTO aKTa, SIK II¢ IepeadadycHo
B psifii KpaiH.

Taxwuit mopsimok icHye, Hanpukian, y QiHasgHAIl, e meTuii,
1o Habpanu 50 TUCSY MiANKUCIB, aBBTOMAaTUYHO CTalOTh 3aKOHOIIPO-
€KTOM i mapjaMeHT 3000B’sI3aHU I pO3IJISIAATH iX Y MepLIOYEProBOMY
mopsinky. KpiM Toro, perraMeHT JaTBiliChKOTO 3aKOHOIABYOTO OpP-
raHy nepeabdavae, 110 Oyab-sika neThlis, aKy migrpuManu 10 Tucsyu
TpOMaJisiH, 000B’SI3KOBO MTOBUHHA OYTH BKJIIOUEHA 10 MOPSIAKY IEH-
Horo napaamMeHTy. Lle sickpaBi npukiagu, siki AeMOHCTPYIOTh TOTOB-
HICTb JAep>KaBU paxyBaTHCS 3 AYMKOIO TpoMazsiH. Takuil MexaHi3Mm
3a0e3mnevye piBHI MOXJIMBOCTI MEILIKAHILISIM MaJIUX MICT i ciJl OpaTtu
aKTHUBHY YJacTh Y Aep>KaBHOMY YIIpaBJIiHHi, IPUBEPTATH yBary Bia-
A 10 HaraJbHUX MPOOJEM PEriOHiB Ta BUMAaraTu BUPIlLIEHHS KPU-
30BUX CUTYaLlilA.

Hosomi mpobiemHolo € 4. 10 cT. 237! 3akony Ykpainu «IIpo
3BEpPHEHHSI TPOMAISIH», SIKa Tiepeadadac, 110 3BepHEHHS, SIKe He Ha-
Opasio 25 TUCSY TOJOCIB, BBAXKAETHCS MPOCTUM 3BEPHEHHSIM I'PO-
MansH. Lle € merno oMaHINBOIO TIPAKTUKOIO, OCKIIBKY TICTUILiS,
Ha MiATPUMKY SIKOI IpO3ByUYaB Xo4a 0 OJIMH rojioc, BXe € 3BepHEeH-
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HSIM KiJIbKOX 0ci0. [TepekoHaHi, 1110 BiIMOBib Ha TaKy €IEKTPOHHY
MeTUllilo Mae OyTU CIpSIMOBaHA He JIIIE A0 3asiBHUKA, a i 10 0COo-
0u, 1110 Bimgasa cBili TOJI0C Ha IMTiATPUMKY NeTUIlii. [HIImii BapianT —
OMMyO0JIiKyBaTH BiIMIOBiAb HA TMETHULIiI0 Yepe3 CcaliT, e BOHA PO3Mi-
IIeHa.

KpiMm Toro, ckapra Ha pillieHHs, il Y1 Oe3disSIbHICTh OpraHy
JIep>KaBHOI BIamu, IMoJaHa yepe3 eJICKTPOHHY MEeTHIIil0, BOUYCBUIb,
Mag€ pO3TJISIIATUCS B OKPEMOMY MOPSAAKY, Ha BiIMiHY Bil iHIIMX BU-
NiB 3BepHeHb. Lle o3Havyae, 10 B mTaHOMY BUMAAKY B 3BEpHEHHI
MIeThCsT He PO MPOITO3UILII0 IIOA0 BIOCKOHAJICHHS ITPaBOBOTO
peryJoBaHHS, HaPUKJad, OKPEeMUX CYCIIJIbHUX BiTHOCUH, a TIPO
HEOOXiIHICTb BiTHOBJIEHHS MOPYILIEHUX ITPaB, 3aXUCTY 0COOU (TPYyIu
0ci0) Bim mpoTunpaBHuX Aiii. ToMmy TepMiHM PO3IISIAY TAKUX CKapT
MaroTh OyTU CKOPOYEHi, a pe3yJIbTaT! PO3IJIsIAy MiAIAraloTh OCKap-
KEHHIO B CY/i.

HacTtynHa npuyrHa HU3bKO1 €(DEKTUBHOCTI €JIEKTPOHHUX Me-
TULi B YKpaiHi — BiICyTHICTh M€XaHi3My 3aXMCTY Bil BTpaTH roJIO-
ciB. YMHHUI MOPSAOK OO3BOJISIE PEECTPYBATU METULLiI0, HABITh
SIKIIO oAiOHa meTullis BXe Oysa 3apeecTpoBaHa padiuie. TooTo,
iCHY€ MOXJIMBICTh OJHOYACHOTO 300pY IrOJIOCIB 3 OTHOTO MUTAaHHS
OIHOYACHO KiJIbKOMa MEeTHULIiSIMU, III0 TPU3BOIUTH O PO3MOPOLITY-
BaHHS T'OJIOCIB Ha ITiATPUMKY. Y pe3yJIbTaTi KOAHa 3 MeTULIi MOXKe
He HabpaTu HeoOXigHOI KiJIbKOCTI TOJIOCIB, Xoua cama KiJIbKiCTh
neTUliit Maja 6 CBiIYMTH Biaji MPO BUCOKY CYCITJIbHY 3arocTpe-
HIiCTb MUTAHHS.

Ha Hamy nymKy, BIOCKOHAJIUTU iHCTpyMEHTapiit cauTis,
JIe ONIPWIIOAHIOIOTHCS €JIEKTPOHHI METUILil, MOXKHA HACTYITHUM YU -
HOM:

1. CaiiT 3 MeTHIIISIMA Ma€ YIIepeaUTH MOXIIUBICTh BTpaTH TOJIO-
CiB, SIKILIO METULIiT € TOAIOHMMU Ta iAeHTUYHUMU. Mae OyTu BcTa-
HOBJIEHA 3a00pOHA Ha PEECTPALLi0 METULlii, MOAIOHOI O BXe 3ape-
€CTPOBaHOIi, Ae po3noyvaBcs 30ip minnmuciB. Ocobi, sgKa peecTpye
BJIACHY €JICKTPOHHY TETHILiI0, CXOXY Ha 3MICT METHIIil, 1110 BXe 3a-
peecTpoBaHa Ta HAOMpPaE rOJIOCH, CEPBIC TIOBMHEH 3aIIpOTIOHYBATH
MiITPUMATU BXEe 3apEeECTPOBaHY METULiI0 a00 3apeecTpyBaTH Biac-
HY, ajie Mic/s 3aKiHYeHHS Yacy, 110 3aJUIIUBCA I 300py rojiociB
3a BXe 3apeECTPOBAHY METUILLIIO.
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2. Hapasi € MOXXIMBICTb COPTYBaTH METULIIT 32 TeMaMu (Hampu-
KJ1aJ, arpapHa noJjiTika, 3eMeJibHi BiTHOCUHU, TPAHCIIOPT, 3B’SI30K,
OCBiTa TOIIIO), a TAKOXK 32 XPOHOJIOTIEI0 UM KiTbKIiCTIO ToJ1ociB. Takoxk
MOXHa Mo0auYUTH TMeTULIil 3 BiIMOBiASIMU OpraHiB BJIaau, TETULIII,
1110 3HAXOASTHCSI HAa PO3TJISiAi, Ta METULIl, sIKi TTepeOyBaloTh y MPO-
1eci 30opy rojociB. [TpormoHyeMo 10JaTKOBO MepeadaynuTH: a) mo-
LYK eJIEKTPOHHUX METUIIN 3a JaTOI0 peecTpallii; 0) MOIIYK eleK-
TPOHHMX METULIN 3a KJIIFOYOBUMU CJIOBaMU HE JIMILIE B Ha3Bi, a i
y TEKCTi MeTUllil; T) TPyIyBaHHS KJIOMOTaHb 3a BUAOM 3BEPHEHHS
(ckapra, 3asiBa, IIPOITO3MILisl); 1) TIOBIMOMJICHHS KOPUCTYyBayaM
3a IOMIOMOT010 MOOLTBHOTO 3B’ 513Ky (SMS) ab0 e1eKTpOHHO1 MOLITH
Mpo peecTpallilo NeTUllii, MOAIOHOT A0 Ti€l, SKy BOHU paHillle Mia-
TpUMYyBaJu a00 3apeeECTpPyBaIn.

3. Ha caiiti mae 0yTu iHbopMallist mpo Te, Ki MUTaHHS BiTHO-
CSITHCS A0 TIOBHOBaXXEHb OpraHy, Kyl HaIIpaBIISIETHCS €JICKTPOHHA
MEeTULLis, a TAKOXK PO3’SICHEHHS 11100 MTpaBWJI OOPMICHHS MEeTULLii
(bopmymoBaHHS iH(GOPMATHBHOI Ta 3p03yMiJIOl Ha3BU, BUKJIAICHHS
3MiCTy Ta BU3HAUYEHHS CyTi 3BepHEHHSI (TTPOMO3ULIii UM MPOXaHHS)).

ITpu ubOMy e1eKTPOHHUIA CEPBiC Ma€ 3a0710KYBATU MOXJIUBICTh
peecTpallii 3BepHEHb: 1110 BUXOASATH 3a MEXi TOBHOBaKEHb OPTaHy,
IO SIKUX BOHU HampasJieHi (y IbOMY BUMAAKy KOPUCTYBauyeBi MpPoO-
MOHYETHCS TTepeiiTH Ha oilliiiH1IT BeO-caliT opraHy, yIoBHOBaXKe-
HOro BUpPilIyBaTU MUTAHHS, MOPYLIEHI B €JIeKTPOHHIN METULIT,
Ta HaJIaTU BiIMOBiAHE MOCUJIAHHS); 11O HE MICTATh MPOXaHb, MPO-
MO3ULIii YU CKapr; 1100 3alIPOBaIKEHHs, CKACYBaHHSI, 3SMEHILICHHSI
MOJATKIB Ta IHIIUX 000B’SI3KOBUX IJIATEXIB, PO3Mipy COLiaJbHUX
BUILIAT i 3apO0ITHOI IJIaTHU.

BucnoBku. Takuii Bua 3BepHEHHS TPOMaJisiH, SIK €JIEeKTPOHHA
MEeTULISsT, € OAHIEO 3 (DOPM yUacTi HaceJIeHHSI B Iep>KaBHOMY yIIpaB-
JIiHHi, y BUpIILIEHH] AepXaBHUX i CycminbHUX crpaB. [leTuiii Bu-
CTYNAalOTh CBOEPITHUM MEXaHI3MOM B3a€MO3B’SI3KY JIIOAUHMU i Aep-
>KaBH, JIe JTIOAMHA MOXKe BIUTMHYTH Ha e(DEKTUBHE BUPIIIIEHHS TIPO-
O71eM, 1110 BUHUKAIOTh B TIpOLIeCi peaiisalii ii mpaB Ta 3aKOHHUX
iHTepeciB. Y cTaTTi 3alpONOHOBAHI IIUISIXY BAOCKOHAJIEHHST 3aKOHO-
JTaBYOTO PEryIroBaHHs Ta PYHKIIIOHYBAHHS iHCTUTYTY €JIEKTPOHHOI
METULLil, CIPsSIMOBaHI Ha 3a0€e3IeUYeHHSI JIETKOTO T0CTYITy TPOMaIsTH
JI0 YIIPaBIiHHS AepXKaBHUMM CIIpaBaMU He3aJIeXKHO Bil MicCLIs iX Mpo-
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KkuBaHHs. OKpecieHi 3aX0IU, CIIpsIMOBaHi Ha TTOCUJIEHHSI BILJIUBY
€JIeKTPOHHUX TMeTULlilf Ha OpraHU Aep>KaBHOI BIaay Yepe3 HalaHHS
MEeTULISIM CTaTyCy iMIIEPaTUBHOCTI, a TAKOX Ha BAOCKOHAJEHHS
IHCTPYMEHTApilO CAlTIB, HAa IKUX MYOJIiKYIOThCS €JIEeKTPOHHI METHILIIi.
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D. V. Luchenko
The role and significance of Electronic Petitions in Ensuring Citizens’ Access
to Public Administration

Abstract. The article analyzes the role and significance of electronic petitions
as a unique mechanism of communication between a person and a state, where
a person can influence the effective solution of problems arising in the course
of realization of his/her rights and legitimate interests. The article substantiates
that e-petitions, as an element of e-democracy, contribute to: (1) enhancing
participation, initiative and involvement of citizens at the national, regional and
local levels of public life; (2) increasing transparency of the democratic decision-
making process and accountability of democratic institutions, (3) increasing
sensitivity/responsibility of the authorities; (4) public discussion and drawing
citizens’ attention to the decision-making process. It is argued that electronic
petitions, as one of the elements of e-democracy, are a means of facilitating
citizens’ access to government and a medium for them to influence officials and
elected politicians.

The author substantiates the thesis that electronic petitions may potentially
serve as an effective means of appealing against unlawful decisions, actions
or inactivity of public authorities. In this regard, the institute of electronic petitions
is a mechanism that creates suitable conditions for the expression of citizens’ will
regardless of their place of residence.

The author emphasizes that the level of effectiveness of an electronic petition
institute is an indicator of the maturity of democracy in a country. Ukraine has
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yet to improve the regulation of electronic petitions, as it is evident that the existing
mechanism needs to be rethought and reformatted. Appropriate instruments should
be created to force the authorities to pay attention to the problems that affect
society, including in situations where citizens seek to repeal an illegal regulatory
orindividual legal act. Alternatively, electronic petitions should be made binding
on the authorities if they receive a minimum level of signatures, i.e., they can
become a bill or a draft of another act, as is provided for in a number of countries.

The author analyzes the state of legal regulation of the electronic petition
institute in Ukraine and the practice of its implementation. The author systematizes
the shortcomings of the legislation on electronic petitions which negatively affect
the effectiveness of this institute.

The study offers a number of initiatives to improve the effectiveness
of electronic petitions, namely: conducting educational activities among the
population (especially in rural areas) regarding the purpose and use of the
electronic petition institute; establishing the imperative nature of petitions which
have received a minimum of votes in their support; preventing the loss of votes for
the same type of petition with identical appeals; blocking irrelevant petitions;
improving the interface of the relevant electronic resources where petitions are
published.

Keywords: electronic petition, efficiency, progressive institute, legislative
regulation.
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M. I. Kosaaenko, Kanaunat 1opuandHUX HAyK MO-
JIOAIINHT HayKOBUI ciBpoOiTHUK CeKTOpY KOH-
CTUTYLiMHOro Ta AgMmiHicTpatuBHoro npaa H/II
Jlep>KaBHOTO OYIiBHMIITBA Ta MiCLIEBOTO CaMOBpSI-
nyBaHHst HAIIpH Ykpainu

ORCID ID: 0009-0009-6788-342X

MPABOBE 3ABE3MEYEHHA 3AXUCTY
BUBOPYUX NPAB TrPOMAAAH YKPAIHH
Y COEPI PEECTPALIII BUBOPLIIB

Anomauyia. Cmamms npucesuena ananizy meopemu4Hux i npasosux 3acao
3axucmy eubopuux npae epomadan y cgepi deprucasHoi peecmpauii eubopuyis,
a makoxic 3a2anbHoi cucmemu cnocobdie makoeo 3axucmy. Buceimaeno naykogi
nioxo0u 0o po3yMIiHHS CYMHOCMI NPABOB02O 3aXUCMY 8UOOPHUX NPAB 2POMAOSIH,
BUOKDPEMAEHHS cucmemu cnocobie makoeo 3axucmy. Buznaueno, wjo 3axucm
8uUOOpUUX NPAg epomadsan y chepi depacagroi peecmpauii ubopyie modce 30iil-
CHI08AMUCS Y 2POMAOCbKUL, AOMIHICMPamueHUuil, cy008uil, MidCHApOOHULL
cnocib, a makodic uepe3 camo3axucm guOOPHUX npas, NPOaHaNi308aHO KOHCMU-
myyiiiHy ma 3aK0H00a84y 0CHO8U iX 3aCMOCY8AHHS.

Karouoei caoea: subopu, subopue npaso, 3axucm npas, KOHCMUMYYIlHi
eapanmii, peecmpayis subopuis, Jlepicasnuii peecmp subopuis.

ITocraHoBKa mpo6JaeMu. 3aTaIbHOBIIOMO, 110 JEMOKPATUIHUI
XapakTep BUOOPiB i BUOOPUMX MPOLEAYP BU3HAYAETHCS HE TITbKU
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i He CTUJIbKU piBHEM i SIKiCTIO iX perjnaMeHTallii, CKiJIbK1 BiJIbHUM
3iIICHEHHSIM rpoMaisiHAMU 1X BUOOPUYMX MTPaB, 00’ €KTUBHUM i yec-
HUM BCTAaHOBJICHHSIM PE3yJIbTaTiB iX BOJAeBUSABICHHS. Bubopuyi rmpa-
Ba BTpavyaloTh CBill CeHC Yy BiipuBi Bia pearizailii. ToMy HaBiTh Haii-
e(eKTUBHIIIIAa HOPMATUBHA MOJENb PEECTpallil BUOOPIIIB y CYKYIT-
JIEMOHCTPYBATH CBOIO peallbHY SIKiCTh B IIPOILIECi ITpaBO3aCcTOCYBaH-
Hs. I came moTpedu mpakKTUUHOI peaizallii Takoi MOAei 3yMOBJTIO-
I0Th HEOOXiTHICTh (hOPMYBAHHS MTPABOBOTO MEXaHi3My 3aXUCTy BU-
OopuMx IpaB rpoMaasH y cdepi peectpaiii Bubopuis. O3HadeHi
npoOseMu, He TUBJISTYMCh Ha CBOIO MPAKTUYHY 3HAUYIIICTh Ta aKTy-
aJIbHICTh, HA CbOTOIHILIHIN I€Hb HE OTPUMAJIU CITELiaIbHOTO HAyKO-
BOT'O BUBUYEHHSI.

AHaJTi3 0CTaHHIX JOCTiIKeHb i myOikamiii. XapakTepr3yroun ic-
HYI0Yi HAyKOBI IMiAXOAU A0 PO3YMiHHSI CYTHOCTI KaTeropii 3aXucTy
BUOOPYMX ITpaB, MAEMO HaBeCTU HacTymHi nmo3uuii. M. C. Mateii-
KOBMY BM3HAYAE 11 SIK IPUMYCOBUI MeXaHi3M peasizaliii mpaBa rpo-
MajsiH o0upatu i OyT¥ 0OpaHMMU B OpTaHU JIep>KaBHOI BJIaau Ta Op-
TaHU MICLIEBOTO CAMOBPSIIYBaHHS, OpaTU Y4acTh B iHIIUX BUOOPUYUX
JisIX, 1110 320e3MevyeThCs MiXKIep>KaBHUMM OpraHi3allisiMu, opraHa-
MM JIep>KaBHOI BJIAIU, OpTaHaMU MiCIIEBOTO CAMOBPSIYBaHHSI, X TTO-
CaJlOBUMM 0COOAMU, iHILIMMM OpraHizalisiMu, CAaMUMU FpOMasiHa-
MU LJISIXOM TIOTEePeIXKeHHS MOopylIeHb BUOOPUYUX MpaB, YCYHEHHSI
MepelKo/ ix peaiizalii a0o MOHOBJIEHHS TTOPYILEHOTO MpaBa Ta iH-
mmMu 3acobamu. T. M. 3aBopoTUueHKO, BU3HAYAIOUM 3aXUCT BUOOP-
YUX MPaB TPOMAJSH Yepe3 Mpu3My 3a0e3nedeHHs iX peaisallii, ro-
BOPUTH IIPO AisUIbHICTb OPTraHiB AepKaBHOI B, MYHILIMNAJIbHUX
OpTraHiB, iX MOCAaJOBUX OCi0, IHIIIMX YITIOBHOBAaXXEHUX 3aKOHOM ab0
MiXKHApOIHUM JOTOBOPOM OpraHi3alliif IOA0 CTBOPEHHS YMOB IS
peaizallii rpoMaAsiHaM1 HassBHUX Y HUX MpaB o0uUpatu i 0yTu 00-
PaHUMMU 10 OPTaHiB IePKaBHOI BIaIX Ta OPraHiB MiCLIEBOTO CaMO-
BpsiayBaHH [4, ¢. 70]. Cucrema crioco0iB 3aXHUCTy BUOOPUMX MpaB
TPOMAJISTH TAKOXK HE Ma€ YCTaJIEHOTO BUBHAYEHHS Y KOHCTUTYLIIHO-
npaBoBiii Hayli. Tak, CTOCOBHO 3aXUCTY IIpaB i cCBOOO TpOMasiHU-
Ha y Hay1li TPOTMOHYETHCSI BUOKPEMITIOBATU IePXKaBHU I, Mi>KHapO/I-
HUM, CynoBUIA, apOITpaXKHUI, MyHIIUTIAJIbHUI TPOMAaICbKUI; HO-
TapiaJllbHUI, aAiMiHICTpaTUBHUNI 3aXUCT, CAMO3aXMCT, a TaKOX
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IOPUCIMKIIMHNMN Ta HEIOPUCIMKIIMNHWIM, CYyTOBUI i TOCyTOBUIA 3a-
XUCT.

B minomy cmin BimMiTUTH, 1110 TTpoOIeMaThKa 3aXUCTy BUOOPUMX
MpaB B OKpeMUX ii acreKTax BUCBITJIOBaJIacsl Y KOHTEKCTi aHasi3y
3arajJibHUX Ipo0JIeM 3aXUCTY BUOOpUMX TpaB y nipausx I. B. po0Oyi,
T. M. 3aBopotuenko, B. Il. Konicuuka, I1. M. Jlio6ueHka,
A. 1O. Oniitnuka, B. @. IToropinka, O. M. Crannik, B. O. Cepbori-
Ha Ta iHIIMX HAyKOBLiB; JOCIiIKEHHST iIHCTUTYTY JepXKaBHOI pee-
ctpaii BuobopuiB HaykoBusgMu 0. b. KimoukoBebkum, C. 1. KHs-
3eBuM, B. B. KosryHuewm, M. 1. Crashiiiuyk, K. I. Ycenko-YopHa,
B. M. lllanoBanom, O. I1. lymnsK; a TaKOXX MUTaHb IOPUAUYHOI
BiIMOBiTAIbHOCTI 3a MOPYIIEHHS BUOOPUYMX MTPaB TPOMaisiH, 30Kpe-
ma, B npausx I. O. Jlyrosoro, P. M. Onauskoro, JI. B. Iyn3s,
1. B. Tumowenko, B. A. Crykanenka, B. B. ITnykapa.

MerTo10 CTATTi € aHAJII3 TCOPETUYHMX i TPABOBUX 3acajl 3aXUCTY
BUOOPYMX ITpaB IpoMasiH y cepi AepKaBHOI peecTpaliii BUOOPLIB,
a TaKOX 3arajJibHOI CUCTEMHM CIIOCO0iB TAKOTO 3aXHCTY.

Buknan ocHoBHOro Marepiaiy aocaimkennsa. Cuctema crnoco0iB
3aXUCTy BUOOPUYUX MPaB rPOMasiH YKpaiHA Ma€ KOHCTUTYLIiHHUIA
XapakTep, BU3HAYaEThCcs 3aKOHOM YKpaiHu «I1po Jlep:kaBHuit pe-
€cTp BUOOPIIiB» [11] Ta permaMeHTY€EThCS K B MaTepialbHOMY, TaK
i mpoluecyaJlbHOMY CBOIX aclleKTaX HOpMaMu KOHCTUTYLIIAHOTO,
MiXXHApOAHOTO, aAMiHICTPaTUBHOIO, KPMMiHAJIbHOIO 3aKOHOJAaB-
ctBa. Tak, HapsaOy 3 3araIbHIMA HOpMaMU-TIpuHIUIIaMu KoHcTH-
Tyuii Ykpainu [8] (3aKOHHOCTi, BEpXOBEHCTBA IIpaBa Ta iH.) OCHO-
BOTIOJIOXHY POJIb Y 3a0€3MeYeHHI CUCTEMU CIMOCO0iB 3aXUCTY BU-
0OpYMX IpaB Y OOCTIIKYBaHil cdepi BimirparoTb KOHCTUTYIIHI
npaBa IpoMajIsiH: MpaBoO HAIPaBISATH IHAUBIIYalIbHI Y1 KOJEKTUBHI
MHUCHMOBI 3BepHEHHST a00 0COOMCTO 3BEPTATUCS 10 OPTaHiB AeprKaB-
HOi BJIaAy, OPraHiB MiClIEBOTO CaMOBPSIIYBaHHS Ta MOCAAO0BUX
i CITy>k00BUX 0Ci0 IIUX OpraHiB, IO 3000B’s13aHi PO3IJISTHYTU 3BEP-
HEHHS i JaTu OOTrpYHTOBAHY BiJAIOBiIb Y BCTAHOBJIEHUI 3aKOHOM
cTpok (cT. 40), ocKapxKyBaTH B Cyi pilleHHs, [ii UM Oe3aisTbHICTD
OpTraHiB Aep>kKaBHOI Blaau, OpTaHiB MiCLIEBOIO CaMOBpPSIAyBaHHSI,
MoCcamoBUX i CY>KOOBUX 0Ci0; 3BEpTaTUCS 3a 3aXMCTOM CBOIX IpaB
no YnosHoBaxeHoro BepxoBHoi Pagu YkpaiHu 3 npaB JIOAWHU;
i3 KOHCTUTYLitHO0 cKaproto — 1o KoHcturyuitinHoro Cyny Ykpainu
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3 MmigcraB, ycraHoBJIeHUX KOHCTUTYIIIEIO, T Y TOPSIAKY, BUSHAYEHO-
MY 3aKOHOM; MiCJisi BAKOPUCTAHHS BCiX HalliOHaJbHUX 3aCO0iB
IOPUANYHOTO 3aXUCTY 3BEPTATUCS 3a 3aXMCTOM CBOIX IpaB i CBOOO/
JIO BiITIOBiAHUX MiXKHAPOJHUX CYIOBUX YCTAHOB UM A0 BiIMOBIAHUX
OpraHiB MiXkKHapOJHUX OpTraHizalliil, WieHOM a00 yYaCHUKOM SIKMX
€ YKpaiHa; a TakoxX OyIb-sIKUMU He 3a00pOHEHUMMU 3aKOHOM 3aC0-
0Gamu 3axXUIIaTU CBOI MpaBa i CBOOOIHU Bi/l TOPYILEHB i TPOTUTIPABHUX
nocsaranb (ct. 55). O3HaueHi HOpMU HAAAIOTh MiACTABY IJIs1 BU3HA-
YEHHSI KOHCTUTYLIIHHOI CUCTEMHU CITOCOOiB 3aXMCTy MpaB B LJIOMY,
Ta BUOOPYMX MpaB TPOMAISTH, 30KpeMa, BITHOCSUM 10 HUX CYIOBHUIA,
MiXXHapOAHUH, aAMiHICTPaTUBHUMI 3aXUCT Ta CAMO3aXUCT 0COOO0I0
CBOIX MpaB i cBOOO/I.

BignmosigHo g0 ct. 10 3akoHy Ykpainu «I1po [depkaBHuUi1 peecTp
BUOOPILiB» KOXEH BUOOPELb MAa€E MPAaBO 3BEPTATUCS B MOPSAKY,
BCTAaHOBJICHOMY IIMM 3aKOHOM, /IO BiAIIOBiTHOTO OpraHy BeICHHS
PeecTpy i3 3a5B010 111010 HEMPABOMiIpHOTO BKIIOYEHHST (HEBKJIIO-
yeHHs1) 10 PeecTpy cebe um iHIIMX 0Ci0, 3anmucy npo cede 4u Mnpo
iHIIMX 0ci0, BUMpaBIeHHsI HEAOCTOBIpHUX BimoMocTelt Peectpy
1010 cede abo iHIIMX 0Ci0; OCKapXKyBaTU B YCTAHOBJIEHOMY 3aKOHOM
MOPSIAKY pillleHHS, Iii uu 0e3isIbHICTb opraHiB Peectpy; 3axuina-
TU OyIb-IKUMU HE 3a00POHEHUMHU 3aKOHOM CIOCOOaMU CBO1 ITpaBa
Ta 3aKOHHI iHTepecH y pasi iX NopyILIeHHs ITi1 yac BeaeHHs Peectpy.
Lle Hagae migcTaBy 3pOOUTH BUCHOBOK 11010 MOXJIMBOCTI 3aCTOCY-
BaHHSI YCiX KOHCTUTYLIMHUX CITOCO0IB 3aXMUCTy BUOOPUYMX TTpaB y A0-
CITKyBaHiil cdepi.

Ha migcraBi Ta BiInoBiIHO 10 KOHCTUTYLIIHHUX HOPM 3aKOH
Ykpainu «I1po JlepxxaBHMii peecTp BUOOPLIiB» BU3HAUAE KOJIO MpaB
BUOOPLIiB KOHTPOJILHOTIO Ta 3aXMCHOT0 XapakTepy. AHaii3 cT. 10 3a-
KOHY [IO YHMcJIa TIepIINX T03BOJISIE BiTHECTH: a) TIpaBO OTPUMYyBaTH
iH(opMallito PO CBOE BKIIIOUEHHS (HEBKIIOUEHHSI) UM BKIIOYEHHS
(HeBKJIIOUEHHS) iHIIMX 0cib 70 Peectpy; 0) mpaBo OTpUMyBaTH iH-
¢opMallito mpo BUKOPUCTAHHS CBOIX MEPCOHATILHUX JaHUX IS 1li-
Jieit, He mependayeHux 3akoHoM Ykpainu «I1po epxaBHuii peecTp
BUOOPLIiB», 30KpeMa IIpo Te, KOMY i 3 SIKMX I1iIcCTaB HajJaBajacs iH-
¢opMallist mpo HHOTO; B) MPaBO OAEPXKYBAaTU Ha Oe30IIaTHIt OCHO-
Bi y Oyab-SKMI yac BiJl BiAMOBiAHOro opraHy BeneHHs Peectpy
B IOCTYITHil (hopMi BUUEPITHY iH(bOpMaLLito PO CBOi MepPCOHaAIbHI
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JaHi, BHeceHi 10 PeecTpy, B yctaHoBIeHOMY 3aKoHOM Ykpainu «[1po
Jlep>xaBHU peecTp BUOOPLIiB», MopsaaKy. Lo rpymny mpaB 00’enHye
Te, 110 YCi BOHU CTOCYIOThCSI OTPMMAaHHS TOCTYITY 10 iH(bopMallii mpo
MepPCOHaNbHI JaHi Ta orepallii 3 HUMU. MOXJIMBICTh OTpPUMAaHHS
iH(opMarlii mpo BKITIOUeHHS (HEBKIIIOUEHHST) BHOOpIIS 10 Peectpy,
Mpo Mepesiik BAaCHUX MepPCOHATbHUX TaHUX, 110 MiCTUTbCS y Pee-
CTpi, BUCTYIIA€ 3aCOOOM KOHTPOJIIO 100 ITOBHOTH Ta TOUHOCTI Ta-
Hux PeecTpy npo BuboOp1s, a BigTak, MOXe CAyTyBaTH IMiJICTaBOIO
JIJISI HACTYITHOI peastizallii BUOOpUYHUX MpaB B iHiLlIaTUBHOMY MOPSIIKY.

B cuity poro TicHOro B3a€MO3B’SI3KY CaMO3axXMCTy BUOOpUYMX
MpaB i3 YTOUHEHHSIM B iHillilaTUBHOMY MOPSIIKY BitomocTeit JlepxkaB-
HOTO peeCTpy BHOOPIIiB, MAEMO 3ayBaxKUTH, 110 Y cepi peecTpairii
BUOOPIIiB IPUMYCOBUII XapaKTep MeXaHi3My peaizallii BillmoBiZHUX
MpaB MaTUMeE Pi3HUIA CTyMiHb CBOTO MposBY. [Ipu IboMy MpaBoBa
BUMOTIa TPOMAJSH 1100 3aXUCTy CBOTO CY0’€EKTUBHOTO BOOPUOTO
MpaBa UISIXOM YTOUHEHHS BilMTOBITHUX PeECTPaLliiHUX BiTOMOCTEN
HOCUTb 3a CBOEIO CYTTIO IMyOIIYHUIA XapaKTep, BiAOMBaO4M 3arajbHy
Te3y Mpo Te, 1110 BUOOPH € Ti€lo chepolo CYCHiIbHUX BiTHOCHH, Y SIKil
my0JIiYHi Ta TPUBATHI iIHTEPECU MEPEIUTITAIOThCH HAUTICHIIIUM YK~
HoM. Buxoasuu X 3 my0aiuHO-TIpaBOBOTO XapaKTepy BUOOPUYMX
MPaBOBITHOCUH, MOXHAa KOHCTaTyBaTH, 110 i BITHOCUHU 3aXUCTY
Ccy0’€KTUBHUX BUOOPUYMX ITpaB HAOyBaIOTh MyOJIIYHOTO XapaKTepy,
Marouu Mpu IbOMY Barome CycrijibHe 3HaUeHHSI.

CaMo3axuCcT BUOOPYHUX ITpaB ITepeadavae caMoCTiitHe 3IiliCHeH -
HSI TPOMAaJSTHUHOM J1ii1 100 BiTHOBIEHHSI BUOOPYMX ITpaB, YCYHEH-
HSI IepELIKO/ 1X peasisalii abo monepekeHHs TAKUX MOPYLIEHb,
sKe He mepeadavae BTpydyaHHs OyIb-sIKUX Aep>KaBHUX a00 rpoMaj-
CbKUX opratis. Pazom 3 TUM, BpaxoByI0UH, 1110 AepKaBHA peecTpallisi
BUOOPLIIB 3MiAICHIOETHCS BUKJIIOYHO YIIOBHOBAXXEHUMU MyOJIiUYHO-
BJIAJHUMM CY0’€KTaMU, CaMO3aXUCT IPOMaISTHUHOM CBOIX BUOOPUMX
MpaB peastizyeThCs Yepe3 3BePHEHHS 10 BiIMOBITHUX PeECTPALIITHUX
OpraHiB B aAMiHiCTpaTUBHOMY TOPSIKY a00 10 CyIOBUX OpTaHiB
3 BUMOTOI0 3aXKCTY CBOIX MOPYIIEHUX MPaB.

YuHHa penaxilisg 3aKoHY nepeadadyniia po3MeXXyBaHHS MOPSIIKY
3BEpHEHHSI 0COOU 3a BJIACHOIO iHilliaTUBOIO 10 OpPraHiB BeJeHHS
PEECTPY 3 TiICTaB HEBKIIIOUCHHS ii 10 peecTpy (cT. 19), HeoOximHOC-
Ti 3MiHM loro nepcoHanbHUX JaHuX (CT. 20) Ta yTOYHEHHS Mepco-
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HaJIbHUX naHuX PeecTpy B pa3i BcTaHOBIEHHS (PaKTy HEBKIIOUEHHS
BuOOpPUA 10 PeecTpy, HempaBoMipHOro abo KpaTHOTO BKJIIOUEHHS
ocobu 10 PeecTpy, HenpaBMWILHOCTEH Y MEPCOHATBHUX TaHUX BU-
oopug (cT. 23). [Tpu LIboMy BKa3aHi 00CTaBMHU MOXYTb BUSIBJISITUCS
mim gac: 1) mpoBegeHHS Bi3yaJbHOTO Ta aBBTOMAaTHU30BaHOTO KOHTP-
OJIIO 32 TTOBHOTOIO i KOPEKTHICTIO MePCOHATbHUX AaHUX PeecTpy;
2) 3BepHEHHS BUOOPIIS B pa3i HASBHOCTI B HbOTO TOCTOBIPHOI iH-
(popmaliii 1110710 HEBIATIOBIIHOCTEM UM HETOYHOCTEH B IIEPCOHATIBLHUX
JIaHUX IHIIKMX 0Ci0; 3) 3AiiCHeHHSI MOJITUYHOIO MapTi€to MyOJIiuHO-
IO KOHTPOJTIO 32 BEICHHSIM PEECTPY; 4) BHECEHHS 3MiH O YTOUHEHUX
CITUCKiB BUOOPIIiB.

Hamaratouncs y Takmit criocio po3MexXyBaTH CaMO3aXHCT TPO-
MaAsSIHUHOM BJIACHUX BUOOPYHMX MPaB 3i 3AilICHEHHSIM IPOMaIChKO-
ro 3aXMCTY, 3aKOHOJABELlb, Ha HAII MOTJISI, JOMYCKAE 3BY>KEHHS
MiJCTaB Ta MOPSIAKY CAMO3axXMUCTY, aJKe 3BepHEHHSI BUOOPLIS 3 Bi-
MOBiIHOIO 3asiBOI0 MOX€e OYTH HACJIiIKOM BUSIBJIEHHSI HUM caMe
BKa3aHMX (DAKTiB CTOCOBHO ceOe, a TOMY Ma€ PO3IIISTIATHUCS SIK CaMO-
3axXMCT BJJaCHUX Ccy0’eKTUBHUX MpaB. Cyd’eKTaMU K TPOMaIChKOTo
3aXKUCTy BUOOPUMX MpaB rpoMalsiH y cepi AepKaBHOI peecTpallii
BUOOPIIiB Ha miacTaBi cT. 23, 28 Ha3BaHOr0 3aKOHY MOXKYTb BUCTY-
naTu He TUTbKYU TpOMafsiH YKpaiHu (IIOA0 peecTpallil iHIINX BU-
Oop11iB), ajie i MOJITUYHI IapTii Ta BUOOPYi KOMicil.

MexaHi3M IpoMaChKOro 3aXMCTy BUOOPUYMX MPaB IpOMaJIsiH
y cdepi peecTparlii BUOOPIIiB BU3HAUCHU CT. 24 3aKOHY YKpaiHu
«[Tpo depxaBHUII peecTp BUOOPILIIB», € TOJTOBHUM Cy0’€KTOM HOro
BHU3HAYEHI MOMITUYHI mapTii [6]. [Tpu LIbOMY KOJIO OCTaHHiIX 0OMe-
JKeHe: 1Ie IapTii, y TOMY YMCITi Ti, IKi BXOASATH 10 CKJIaay BUOOPUYOTo
0JIOKY, 110 MaOTh CBOIO (PpaKilito y MOTOYHOMY CKJIMKaHHI Bepxo-
BHOT Pagu Ykpainu. 3aKoH BCTaHOBIIOE 0e33aCTepeXXHY BUMOTY
1IOJ0 pealizallii BKa3aHMMU Cy0’€KTaMu MyO0JiuHOTO KOHTPOJIIO
3a BEICHHSIM PEECTPY BUKITIOUHO B MeXKaX, HIM BU3HAUYCHUX.

Tax, 3rimHO BUMOT 3aKOHY BKa3aHMUI TOCTYII 10 BimoMOCTeit
pPEECTPY HAla€ThCS 3 NOACPKAHHSIM HACTYITHUX OpTaHizalliifHux
BUMOT TIO-TIep1lie, JIUILE B iHIL[IaTUBHOMY ITOPSIAKY — 32 TUCbMOBUM
3BEpPHEHHSM BiAMOBIAHOI MOMITUYHOI MaPTii; MO-ApYre, TiAbKM i
yac BUOOpYOro npoiiecy abo mpoliecy BCeyKpaiHChKOTo pehepeHay-
MY SIK TapaHTisl BUKOPUCTaHHS MEPCOHAIbHUX JaHUX BUKIIOUHO
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Yy BUOOPYHUX LILJISIX; TTO-TPETE, OOMEKEHUI PEXKUM JOCTYITy — YUTaH-
HSI; TIO-YEeTBEPTE, OOMEXEHE KOJIO BiTOMOCTEN PEECTpY, L0 Hala-
IOThCSI JJIS1 O3HAMOMIIEHHSI: 1ie YacTUHA imeHTUdikaliitHuX mepco-
HaJIbHUX JaHUX BUOOpPL (Mpi3BUlLE, BAacHe iM’s (Yci BacHi iMeHa),
Mo 0aTbKOBI, 1JaTa HAPOJKEHHS) Ta MEPCOHAbHI AaHi, SIKi BU3HA-
YarTh Miclle Ta YMOBM roJIoCyBaHHS BUOOpIIs (BuOOpya ampeca,
HOMep BUOOPUOI AiAbHMUILI, 10 SIKOI BilHECEHU BUOOpElb, BilO-
MOCTI PO MOCTiitHY HE3AATHICTh BUOOPIISI IEPeCyBaTHCS CAMOCTiii-
HO); MO-I1’Te, MOBHOBaXKeHH: i3 3a0e3MevYeHHsI JOCTYIy MoKJjaaa-
IOThCSI Ha pO3MOPSIIHUKA PEECTPY, TOOTO OpraH peecTpalii, SKuit
He Mae€ JIOCTYIy 10 BHECEHHS JaHUX, iX 3MiHU; MO-110CTe, JOCTYI
HaJAE€ThCS MPEACTABHUKY MOJITUYHOI MAPTii, IKUA YITOBHOBaXKEHU I
ii kepiBHUM opraHoM. [Topsimok moctymy 10 BimoMocteii JlepxkaBHO-
ro peecTpy BUOOPIIIB MpeACcTaBHUKA MOJITUYHOT MapTil AJs 341l
CHEHHSI Helo ITy0JIiYHOTO KOHTPOJIIO 3a BelleHHIM JlepkaBHOro pe-
ectpy BubopuiB BuzHaueHui I[ToctanoBorw ILIBK Big 2 yepBHS
2020 poky Ne 95 [12].

Haii6inbin nuToMy Bary B MeXaHi3Mi 3aXUCTy TIpaB 'y cepi aep-
JKaBHOI peecTpalliii BUOOPIIiB OTPUMYE aIMiHICTPAaTUBHUM CMOCiO,
SIKWI miependavyae 3BepHEHHS 10 OPraHiB BeICHHS JEP>KaBHOIO pe-
€CTpy BUOOPLIiB YITOBHOBAXXEHUX OpraHiB AepKaBHO1 BJIaJn, OpraHiB
MiCIIeBOro caMOBpSIAyBaHHS. 3anpoBaKeHa B YKpaiHi opraHizaiiii-
Ha MOJIeJIb Iep>KaBHOI peecTpallii BAOOPLIiB IPYHTYEThCS Ha 3acafgax
MOCTIHOCTI pEECTPY Ta MOHOBJIIOBAHOCTI HOTO BiIOMOCTEN, 1110 3y-
MOBIIIOE 3[iliICHEHHS Aili Ta MPOLIEAYP BiAMOBITHUMU MyOJiUHO-
BJIAAHUMU CY0’€KTAMMU 1100 KOHTPOJIIO 32 TOBHOTOIO i KOPEKTHIiC-
TIO TIEpCOHANBHUX JaHUX BUOOPILIiB. BusBieHi mumu cyo’ektamu
B XO[i yIpaBJIiHCHKOI MisIBHOCTI, a TAKOXX CAaMUMU OpraHamMu Be-
IEHHST PEECTPY TTOPYIICHHS BUOOPUYMX TIpaB TPOMAISH B YaCTUHI
iX peecTpalii miaIsiraloTh YCYyHeHHIO Y BCTAHOBJIEHOMY CT. 23 3a-
koHy Ykpainu «IIpo JlepxxaBHUll peecTp BUOOPLiB» MOPSIKY.

Oco0iMBY pojb B MeXaHi3Mi 3aXMCTy BUOOPUMX TTpaB Bimirpae
CYIOBUI 3aXUCT, akuit 3nilicHoeTbcss Konctutyuiitnum Cynom
VYKpainu Ta cymamu 3arajbHoOl IOpUCINKIIL. 3aXUCT BUOOPYMX MpaB
KOHCTUTYLIIHHUM CyJIOM, TOJJOBHUM UMHOM, TI€pECIiIyE METY Bij-
HOBJIEHHS OajlaHCy MPUBATHUX i MyOJiYHUX iIHTEpPECiB, MOPYILIEHOTO
3akoHoAaBIeM. [TuTaHHs goaepKaHHS BUOOPUYHMX IIpaB I'POMasH

198



DlepxaBHe GYAiBHULITBO Ta MiCLleBe CaMOBPA/yBaHHA Eneuiaanuﬁ BUNyCHK, 2021

VYkpainu y cepi peectpaliii BUOOPLIiB CTaBaJIv MPEAMETOM PO3TJIs-
ny Koncruryuithum CynoMm YkpaiHu B MeXax CIpaBU 32 KOHCTU-
TyuiiHuMM niogaHHsamu Ipe3nnenTta Ykpainu ta 48 HapoIHUX Jie-
nyTaTiB YKpaiHu 1mono BianosigHocTi KoHcTuTylii Ykpainu (KoH-
CTUTYLIITHOCTI) OKpEeMUX ITOJI0KEHB 3aKOHIB YKpainu «I1po Bubopu
IMpe3unenra Ykpainu», «[1po dep:xaBHuii peecTp BUOOpLiB», «[1po
BHECEHHS 3MiH /10 JeSIKHUX 3aKOHOAABUMX aKTiB YKpaiHU 1IOA0 BU-
oopis [Ipesunerrta Ykpainu» Ta Kogekcy anmMiHicTpaTUBHOTO Cy10-
YUHCTBA YKpaiHU (CrpaBa MPO BHECEHHS 3MiH J0 IESIKUX 3aKOHO-
JMaBYMX aKTiB YKpaiHu momo Bubopi [Ipe3uneHra Ykpainu). Y cBo-
emy Pimenni Noe 26-pn/2009 Bix 19 xxoBTHs 2009 p. Cya,
3MiACHUBIIN TIePEBipKY BiMMMOBIZTHOCTI HOpMaM 4. 2, 3 ¢T. 22, 4. 1
cT. 38, cT. 64, 70 KoHcTutywii Ykpainu nepegdaderoro 4. 1 ct. 17
3akony Ykpainu «I1po depxaBHuii peectp BUOOPLIB» MOPSAKY BHE-
CEHHsI 3amucy IIpo BUOOPIIS 10 6a3u JaHuX PeecTpy, BHECEHHS 3MiH
JI0 IepcoHanbHUX naHux PeecTpy, a TakoxX 3HUILIEHHS 3anucy Pee-
CTpPY, BCTAHOBUB, 110 HOpMU 3aKOHY € TaKUMU, 110 BiIITOBiZAIOThH
Koncruryuii Ykpainu (€ KoHCTUTYLiitHUMM) [14].

Crarta 32 3akony Ykpainu «I1po Jdep:kaBHUiA peecTp BUOOPIIiB»
BU3HAYaE, 10 pillleHHs, il a00 0e3isiIbHICTL OpraHiB BeleHHS
Peectpy MoXyTh OyTH OCKap:KeHi A0 Cydy B MOPSIAKY aaMiHicTpa-
TUBHOTO CyaouuHCTBa. [1pu 11bOMy Take IpaBo HajaHe ocodaM, SKi
MOMNepeHbO 3BEPTANUCS 1O OPraHiB BEACHHS PEECTPY: rpoMasi-
HaM — I110JI0 BKJIIOYEHHS ce0e UM iHILMX 0Ci0 10 peECTpy, BHECEHHS
3MiH [0 MEPCOHATbHUX JaHUX PEECTPY a00 OTpUMAHHS BiATIOBIIi
Ha CBil 3aIUT, a TAKOX TMOJITUYHUM MapTiIM — LI0I0 3AiACHEHHS
HUMMU ITyOJIiYHOTO KOHTPOJIIO 32 BEIEHHSIM PEECTPY.

Cnin BigmiTuTH, 1o go junHsa 2020 p. 3akoH Ykpainu «IIpo
Jlep>kaBHU peeCcTp BUOOPLIiB» MiCTUB HOPMU 100 TTOPSIAKY aaMi-
HiCTpaTUBHOTO OCKapXKEeHHS pillleHb, Ailt UM 0e3MisIIbHOCTI OpraHiB
peectpy. Tak, cT. 31 mepenbavana nmpaBo ocodbu, sKa 3BepTajgacs
JIO OpTaHy BeICHHSI PEECTPY LI0J0 BKIIOUEHHS ce0e UM iHIIMX oci0
JIO PEECTPY, BHECEHHS 3MiH 0 MePCOHATBHUX JaHUX a00 OTpUMAaH-
HsI BiATIOBI/I HA CBIili 3aITUT, a TAKOXK MOJIITUYHOI MapTii, sika 3BepTa-
Jlacsl 10 LbOTO OpraHy B MOPSIAKY 3AiCHEHHSI IMy0iYHOrO0 KOHTPOJIIO
3a BEJICHHSIM PEECTPY, OCKAPXKUTH PillIeHHS, Ail UM Oe3MisNIbHICTh
OpraHy BeJeHHS PEECTPY CTOCOBHO CBOI'O 3BEPHEHHS JI0 BiAIOBiI-
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HOI'0 perioHaJbHOTO OpraHy agMiHicTpyBaHHS peecTpy. Toit MaB
3MiIICHUTU MOBTOPHY MEPEBiPKY BiIOMOCTEN, HABEACHUX Y CKap3i,
Ta BXXUTHU BiITIOBIAHUX 3aXO/iB pearyBaHHsI: a00 MoJgaT BCTAHOBJIE -
Hi 3a pe3yJbTaTaMU MEePeBipKU BiTOMOCTI PO BUOOPIIS OpraHy Be-
NIEHHSI PEECTPY U1 BUKOHAHHS TMepe10adeHnX 3aKOHOM Ail abo
y pasi miaTBepIKEHHSI IMiACTaB BiIMOBU HadicJaTh MMMCbMOBY BilIoO-
Bilb 0CO0i UM MapTii, sSIKa 3BEpHYJIACS i3 CKAProlo, i3 3a3HaAYCHHIM
BUYEPITHOTO TEPesTiKy MiJcTaB BiIMOBU. ¥ CBOIO uepry Aii abo 6e3-
JiSITBHICTD perioHaJIbHOTO OpraHy aMiHiCTPYBaHHS PEECTPY MOTJIU
OyTHU ocKapxkeHi 10 po3nopsiaHuka Peectpy.

Btim 3miHamu, BHeceHUMU 10 3aKoHy Ykpainu «I1po Jlepxas-
HUI peecTp BUOOpLiB» BubopunM KogekcoM YKpaiHu, JaHi HOpMU
cT. 31 6ynu BukmoueHi. Lli 3akoHomaBui 3MiHUM, HA Hall TOTJIS,
€ MUCKYCIHHUMU 3 OJISIAY Ha KOHCTUTYLIIHY 3a00pOHY 3BYXKEHHSI
3MICTy Ta 00CATY iCHYIOUMX TTpaB i CBOOO MPU MPUIAHSITTI HOBUX
3aKOHiB a00 MpY BHECEHHi 3MiH 10 YMHHUX 3aKOHiB.

Iependauena ct. 10 3akony Ykpainu «[1po JlepkaBHuit peectp
BUOOPLIB» Tpyrna BUOOPUMX MpaB y cpepi peecTpallii BUOOPIIiB — 3a-
XHMCHI IIpaBa — Hala€ BUOOPIISIM TIpaBO OCKAPKyBaTH B YCTAHOBJIC-
HOMY 3aKOHOM TOPSIAKY pillleHHS, Aii 41 0e3isiIbHICTh OpraHiB
Peectpy; 3axuniati Oyap-IKUMU HE 3a00POHEHUMU 3aKOHOM 3aC0-
0aMM CBOI ITpaBa Ta 3aKOHHI iHTepecH Yy pa3si ix MOpYILIEHHS Mif yac
BeneHHs Peectpy.

3 ypaxyBaHHSIM TIOJIOXeHb CT. 5 Kofekcy agmMiHicTpaTUBHOTO
CyIOUYMHCTBA YKpaiHu [7] cymoBuil 3aXMCT MOXe 3AilICHIOBATUCS
IIJISTXOM: 1) BU3HAHHS IPOTUIIPABHUM Ta HCUMHHUM HOPMaTHUBHO-
MpaBOBOrO akTa OpraHy peecTpallii Y1 OKpeMHUX HOTro IMOJ0XKEHb;
2) BU3HAHHS TPOTUIIPABHUM Ta CKaCyBaHHS iHAUBiTyaJIbHOTO aKTa
OpraHy peecTpallii UM OKpeMUX HOTO MOJIOXEHb; 3) BU3BHAHHS mil
OopraHy peecTtpailii IpOTUIIPABHUMU Ta 3000B’I3aHHS YTPUMATUCS
BiJl BUMHEHHS TIEBHUX Hiif; 4) BU3HAHHS 0e3isNIbHOCTI OpraHy
peecTpallii MPOTUIIpaBHOIO Ta 3000B’3aHHSI BUMHUTH MEBHI [Iil;
5) BCTAaHOBJICHHSI HASIBHOCTI UM BiZICYTHOCTI KOMITETEHIIi1 (TOBHO-
BaxKe€Hb) OpraHy peecTpauii; 6) IpUITHITTS CyI0M OQHOIO 3 BKa3a-
HUX PillleHb Ta CTSITHEHHS 3 OpraHy peecTpallii KOIITiB Ha BiAIIKO-
IyBAaHHS IIIKOIM, 3aMOMisTHOI OTO MPOTUIIPABHUMMU PIllICHHSIMU,
nieto abo 0e3aistabHICTIO. Buxoasum 3 He0O0XiAHOCTI e(heKTUBHOTIO
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3aXMCTy BUOOPUMX MpaB I'POMasTH, CyIU MOXYThb 3aCTOCOBYBaTU
i iHIIi cmoco®u, Kepyruuch MPUHIIMIIAMU BEPXOBEHCTBA MpaBa
Ta 3aKOHHOCTI.

CynoBuii 3axucT 3aliMae 0coOJIMBE MiClie B CUCTEMi CITOCO0iB
3aXUCTY BUOOPYMX ITpaB IPOMAISTH, OCKLUTIBKH, CaMe CYIH, TTO-TIepIIIe,
rnocigalouu caMoCTiliHe Miclle B CUCTeMi MOoily Aep>KaBHOI Biaaau
Ta Oyay4yr He3aJaeXXHUMU OpraHaMU JIep>KaBHOI BJIaJin, 31aTHi 3a0e3-
MEeYUTU 00 €KTUBHUI Ta HEyMepeIKeHU KOHTPOJIb 3a NoAep>KaH-
HSM BMOOpYMX IIpaB; MO-ApPYyre, 3AiMCHIOIOTh OTO Ha MiJICTaBi
Ta B MeXKaX Y9iTKO (hopMajTi30BaHMX IOPUINYHMX IIPOLIEAYD; TIO-TPETE,
CYIOBUI 3aXUCT € OCTATOYHUM CIIOCOOOM 3aXMCTy BUOOPUMX MpaB
rpoMajisiH, [Ie Micjisl BUdepIiaHHs BCiX HalliOHAJbHUX 3aC00iB 10pU-
JUYHOTO 3aXMCTY KOXEH Ma€ MpaBo BiAroBigHo 10 cT. 55 KoHcTu-
Tyl YKpaiHU 3BepHYTHUCS 3a 3aXUCTOM CBOIX MpaB i CBOOO 10 Bifl-
TMOBIMHUX MiXKHAPOIHMUX CYIOBMX YCTAaHOB.

B Mexxax MixkHapOJIHOI0 COCO0Y 3aXMCTy BUOOPUYHMX MpPaB I'po-
MaJIsTH BUOKPEMITIOIOTHCS iHIUBIMyaTbHUN i KOJIEKTUBHUM ITOPSIIOK
3axucty. OCHOBHUM 3aCO00M MixKHapOIHO-TIPAaBOBOIO 3aXMCTY BU-
OOpYMX MPaB IPOMAISIH € PO3MIS/ Ta BUPILIEHHS iHIWBIAYaTbHUX
ckapr 3a KoHBeHIIi€10 Mpo 3aXUCT MpaB JIOIMHUA Ta OCHOBOITOJIOX-
HUX ¢BOOOI i MixXKHAapOAHUM MTaKTOM PO FPOMAISHCHKI i MOJIITUY-
Hi mpaBa. Cepen MixKHapOTHUX KOHTPOJIBHUX i ITPaBO3aXUCHUX OP-
raHiB HaliBinomiluumu ta HaiiBaxxuBilmumMu € Komiter OOH 3 mpaB
JIIOIWHU Ta €BPONEHCHKII CYII 3 TIPaB JTIOOUHMA.

BusHauarouu rpolenypHi pucu po3riisay cKapr rpoMassH YKpa-
1HU 111070 Topy1IeHHs Bubopuux npaB Komitrerom OOH 3 mpas jto-
JIIUHU, CJIi BIAMITUTU HACTYIHI: ITo-nepliie, ropucaukiis Komitery
He MOLIMPIOETHCS Ha MOBiAOMJIEHHS 3 MUTaHb, SIKi BXe po3rJsaa-
OThCS BiIMTOBIAHO 10 IHIIOI TIPOLEAYPU MIXKHAPOAHOTO PO3TJISIIY
abo peryJIIoBaHHS; TO-IpYre, BiACYTHI CTPOKU JaBHOCTI IMOPYIIEHb,
IO € TIPEeAMETOM OCKapXKEHHS; ITO-TPETE, OCTATOYHE PillleHHS,
yXBaJICHE 3a pe3ybTaTaMU PO3IJISIAY CKapry, He € 000B’SI3KOBUM JIJIST
nepxaBu. Y 3abe3meueHHs BAKOHaHHS CBOiX pillleHb KoMiteT Moxke
3aCTOCOBYBATH II€BHi 3aXOIU TUCKY, SIK TO: 3aCIyXOBYBaHHS 3BiTy
nepxxaBu Ha TeHepanbHiil Acambei OOH, HancunaHHs aepkaBamM
3aMuTiB PO 3aX0AM1, BXUTI 11010 peatizalii yxBaaeHux KomiteTom
pilieHb Ta iH. [9, c¢. 535]. HeimmepaTuBHUi1 xapakTep pillleHb ic-
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TOTHUM YMHOM 3MEHIIYE Ii€BICTh JAHOTO MiXKHApPOJHO-ITPAaBOBOTO
CMoco0y 3aXUCTy MpaB TPOMAJIsSH.

OcTaHHE He MOXE CTOCYBAaTUCS pillleHb IHIIOT MiXKHAPOTHOT
IHCTUTYLiT — €Bporneiicbkoro cyay 3 npas JoauHu. BoHa Bu3Ha-
€TbCS HE JIUIIe HalOIbII BAAJIMM Y CBIiTi MEXaHi3MOM 3aXUCTYy IIpaB
JIIOAWHU, a i ONHI€I0 3 HANPO3BUHYTILLIMX (DOPM MiKHAPOIHOI I0pU-
nuaHoi mponienypu [2, c. 301]. PimenHs €BporneiichKoro cyay 3 paB
JIIOAUHU € 000B’I3KOBUM JjI BUKOHAHHSI YKpaiHOIO BiAMOBiTHO
10 cT. 46 KoHBEHIIT Mpo 3aXUCT MpaB JIIOAWHU i OCHOBOTIOJIOKHUX
c¢Bo0o [13] B TOpsIIKY, BU3HAYEHOMY CITelliaIbHUM 3aKOHOM YKpa-
iHu «I[Tpo BUKOHAHHS pillieHb Ta 3aCTOCYBAHHS MTPaKTUKKU €Bporieii-
CBKOTO Cymy 3 TipaB jJioguHu» [10]. Xo4a yMOBU ITOgaHHS CKapTu
JIO LIOTO IOPUCIUKIIIHHOTO OpraHy 3Ha4yHO XKOPCTKillli, Hixk 10 Ko-
miteTy OOH, B yacTuHi CTpOKiB 3BepHEHHS (HE Mi3Hillle WIeCTU
MICSILIiB 3 MOMEHTY YXBaJICHHSI OCTaTOYHOTIO PillIEeHHS y CIIpaBi Ha-
LioHaJILHUM opraHoMm), ajie Cya MOXe BXUTHU 3ao0iXKHUX 3aX0/iB
11010 MOPYIIEHUX MpaB JIOAUHU. B 1ioMy, SIK BigMidyaloTh 10CTia-
HUKU, YaCTKa CKapr A0 €BPONeichbKOro cyay 3 mpas JIIOAWMHU 1I0A0
MMOpYIIIeHb BUOOPYMX ITpaB He3HAUHA, IO TTOSICHIOEThCS YCTaJICHiC-
TIO MOJITUKO-TIPABOBUX TPAAUIIiN MPOBEACHHS AeMOKPAaTUYHUX
Ta BUIbHUX BMOOPiB Ha 3acajax 3arajilbHOro piBHOro BUOOPUYOTO
npasa [9, c. 536].

MixHapoaHU# 3aXKMCT BUOOPUYUX MPAB 'POMaJISIH Ha CydacHOMY
eTalTi TTOPSI 3 MOKJIMBICTIO aIleTIOBATH 3a 3aXMCTOM CBOIX IIOPYIIIE-
HUX ITpaB 0 MixKHaPOIHMX ITPaBO3aXMCHUX OPraHiB, BKIIOYAE KOMII-
JIEKC 1 iHILMX 3ac00iB MiXKHapOJHOTO BILUIMBY Ha JIep>KaBU 3 METOIO
3a0e3MmeueHHs JoAepKaHHSI HUMU BUOOPYMX IIPaB CBOIX IPOMAISTH.
Cepen HUX, 30KpeMa, CJIiJl Ha3BaTu CIOCTEPEeKHi Micii eKCIepTiB
OBCE Ta Pagu €Bponu, SIKi 30iHCHIOIOTLCS Y MiXKBUOOPUMI TIEpio,
a TaKOX MiXXHapOJHE CITIOCTePEXXEHHS 3a BUOOpaMM B X011 BUOOP-
YOro Mpolecy B MOPsAKY HOpM Bubopuoro koaekcy YKpaiHu.

KonextuBHMI TOPSIOK MiXKHAPOTHOTO 3aXMCTY BUOOPUYMX ITPaB
rpOMasiH HaJla€ MOXKJIUBICTh 3aCTOCYBAaHHS Mi>KHAPOJHWUM CIiBTO-
BapuCTBOM, IOr0 OpraHizalisiMu 3aX0/iB BILIUBY i Ha IPaBOBY I10-
JIITUKY AepKaBU. SKII0 MixKHapOAHI 1OrOBOPU, MiAMMCaHi Ta paTU-
dikoBaHi YKpaiHo10, CTalOTh YACTMHOIO HalliOHATbHOTO 3aKOHOaB-
CTBa i, SIK TaKi, € 000B’I3KOBUMM 151 JOTPUMAHHS i BUKOHAHHS,

202



DlepxaBHe GYAiBHULITBO Ta MiCLleBe CaMOBPA/yBaHHA Eneuiaanuﬁ BUNyCHK, 2021

TO B JAaHOMY acCIleKTi MAEMO 3BEPHYTH YBary Ha poJib aKTiB «M’SIKOTO»
MiXXHapoaHOro peryatoBaHHs [5, ¢. 135; 1, p. 2—3] B 3a0e3neuyeHHi
BHOOPYMX MPaB rpoMasiH YKpainu. Muerses npo piteHHs (BUCHO-
BKU, peKOMEH/allil), 110 NPpUAMAaIOThCsd TAKUMU OpraHi3allisiMu,
gk Pama €sporn, OBCE Ta iH., a TaKOXX YTBOPEHUMH HUMU Opra-
HaMu — €BpPOIENChKOI0 KOMICi€lo «3a IeMOKpaTito uepes IpaBo»
(BeHneuianceka komicist), bropo 3 ieMoKpaTUYHUX iIHCTUTYLIH i TpaB
monunu (BIITT), Ipyna nepxas nipotu kopytiiii (GRECO) Ta iH.
CaMe 3aBIsIKA BUCOKOMY aBTOPUTETY LIMX MiXKHAPOAHUX OpraHizarliit
Ta OpraHiB yXBaJIeHi HUMM PillleHHSI BPaXOBYIOThCSI Y IPaBOTBOPUii
Ta MpPaBO3aCTOCOBHIM AisIIbHOCTI AepxkaB. Y AOCIiIxKyBaHiit cdepi
BUOOPUMX MPABOBIIHOCHUH TaKy poJib BillirpatloTb BACHOBKHU BeHelli-
aHChKO1 KoMicii [15] om0 BUGOpUYMX 3aKOHOJABUMX aKTiB UM 3a-
KOHOMPOEKTiB Ta 3BiTU Miciii Bopo 3 1eMOKpaTUYHUX iHCTUTYLiA
Ta mpaB JIOAUHM [3] 3i cmocTepekeHHs 3a BUOOpaMM, sIKi CTalu
BaxkKJIMBUM €JIEMEHTOM B MeXaHi3Mi YTBEPIKEHHsI BUOOPUYUX MpaB
rpOMasIH BiiMIOBiIHO 10 Mi>KHAPOIHO-ITPAaBOBUX CTaHAAPTIB Ha 3a-
cazax JilicCHOro HapoIOBJaIsl Ta BEPXOBEHCTBA ITpaBa.

BucnoBku. TakuM YMHOM, TIPOBEICHWI aHAII3 TIPAaBOBOTO 3a-
Oe3reueHHs MexaHi3My 3aXUCTY BUOOPUMX ITpaB TpoMaisiH YKpaiHu
y cpepi peecTpallii BUOOPLIIB 103BOJISIE 3pOOUTH HACTYITHI BUCHOBKH.
XapakTepu3yluu 3allpoBaIXKEeHY CUCTEMY CIIOCO0IB 3aXUCTy BHU-
OopuMX IMpaB rpoMaAsiH YKpaiHu, CJIiJ 3a3HAYMTH, 1110 BOHA Ma€
KOHCTUTYIIMHUN XapaKTep, BU3HAYA€ThCST 3aKoHOM YKpainu «[1po
Jlep>xaBHUIT peeCTp BUOOPIIiB» Ta PErJIaMEHTYEThCS SIK B MaTepiaib-
HOMY, TakK i mpolecyaJlbHOMY CBOIX acreKTax HOpMaMM KOHCTUTY-
HilfHOTrO, Mi>KHApOAHOIO, aJIMiHICTPATUBHOTIO, KPMMiHAJIbLHOTO 3a-
KOHOJIaBCTBA.

KoncturyniiiHa cucreMa crioco0iB 3aXMCTy MpaB I'POMaasiH
B LIJIOMY Ta BUOOPUYMX IpaB, 30KpeMa, BKJIIOUA€ CYIOBUIA, MixKHa-
PONHUM, aAMiHICTpaTUBHMIA 3aXUCT Ta CAMO3aXUCT 0CO00IO CBOIX
npaB i cBoOon. AHai3 ke 3akoHy YKpainu «[1po JlepxkaBHuit peecTp
BUOOPLIiB» HAJA€E MiICTAaBU BUBHATU MOXKJIMBICTh 3aCTOCYBaHHS YCiX
KOHCTUTYLIIMHUX CIOCO0IB 3aXMCTY BUOOPYMX ITpaB y JOCIIIKYBaHil
cdepi, JONMMOBHUBIIM Oro rpoMaachbkKuM 3axuctom. Ilpu nupbomy
CMocoOu 3aX1CTy BUOOPYMX MpaB TPOMaJIsiH y cpepi peecTpallii Bu-
0OpLIiB MOXYTh OYTH CHCTEeMATU30BaHi SIK CITOCOOU KOJEKTUBHOTO

203



Cneuiallbnuﬁ YN[ APA1PA)  [lepwsaBHe GYAIBHULTBO Ta MicLieBe CaMOBPSAYBaHHA

Ta iHAWBIAYaJIbHOTO, BHYTPIIIIHBOAEPKABHOTO Ta MiXKHApPOIHOTO,
CY/ZIOBOI'O Ta I103aCyI0BOr0 XapaKTepy.

Po3mexxoByloun caMo3axycT rpoMaasiHUHOM BJIACHUX BUOOPYMX
I1paB 3i 30iiCHEHHSIM I'POMAaJICHKOT0 3aXMCTY, 3aKOHOaBellb JOIYC-
Ka€ 3BYXKCHHSI ITIACTaB Ta MOPSIAKY CaMO3aXUCTy, aKe 3BEPHEHHS
BUOODLIS 3 3as1BOIO0 MOXKe OYTH HACJiIKOM BCTAaHOBJEHHS (PakTy
HEBKJIIOUEHHSI 10 PEECTPY, HEIIPAaBOMIpHOTo ab0 KPaTHOI'O BKJIIO-
YEeHHsI, HEIIPaBUJILHOCTEH Y IIePCOHAIBHUX JaHUX CTOCOBHO cebe,
a He JIMIIIe iHIIMX BUOOPIIiB, a TOMY Ma€ pO3IJIsaaTucs IK caMo3a-
XHCT BlIacHUX cy0’eKTUBHUX MpaB. Cy0’eKTaMu X TpOMaJChKOro
3aXMCTy BUOOPYMX IMpaB IpoMaisH Yy cepi Aep:KaBHOI peecTpallii
BUOODPIIiB Ha MiacTaBi 3akoHy Ykpainu «IIpo JlepxaBHuUii peecTp
BUOOPIIiB» MOXYTh BUCTYIIATH HE TiLIbKY ITPOMaIsiHU YKpaiHu (111010
peecTpalii iHIIMX BUOOPIIiB), ajie i MOJITUYHI mapTii Ta BUOOpYi
KOMicii.

Oco06MBY poJIb B MEXaHi3Mi 3aXMCTy BUOOPUYMX IpaB Bimirpae
CYOOBUI 3aXUCT, IKU 3ailicHI0eTbCcsT KoHcTuTtyuiinum Cynom
YKpaiHu Ta cymaMu 3arajibHoi opucaukiii. s posib BUBHAYa€THCS
JIeKiIbKoMa YMHHUKaMU: 3a0e3MeYeHHIM 00’ €EKTUBHOIO Ta HeyIe-
peIKeHOTO KOHTPOJIIO 3a JoJAepXKaHHSIM BUOOpUUX MpaB 3 OOKY
He3alleXXHUX OpraHiB Aep>kKaBHOI BIaIM; HAsIBHICTIO YiTKO (popMaJti-
30BaHUX IIiICTAB i MeX MPOLEIYP CYA0BOrO 3aXUCTYy; OCTATOYHUM
XapaKTepoOM LIbOTO CIIOCO0Y 3aXMCTy BUOOPUMX MpaB IpoOMajisH,
JIe TTicJIs BUdepIiaHHS BCiX HalliOHAIbHUX 3aCO0iB KOXEH Ma€ IpaBo
3BEPHYTUCS 3a 3aXUCTOM CBOIX IpaB i CBOOO J0 BiAMOBIAHUX MixX-
HapOIHUX CYIOBUX YCTAHOB.
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Kovalenko M. H.
Legal Support for the Protection of the Electoral Rights of Ukrainian
Citizens in the Field of Voter Registration

Abstract. The article is dedicated to the analysis of theoretical and legal bases
for protecting the electoral rights of citizens in the sphere of state voter registration,
and the general system of such protections. Scientific approaches to understanding
the essence of the legal protection of citizens’ electoral rights, and the separation
of the system of such protections are illuminated.

The analysis of the legal provision of a mechanism for protecting the electoral
rights of citizens of Ukraine in the field of voter registration allows the following
conclusions. Describing the implemented system of ways to protect the electoral
rights of citizens of Ukraine, it should be noted that it has a constitutional
character, is determined by the Law of Ukraine «On the State Register of Voters»
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and is regulated both in its substantive and procedural aspects by norms
of constitutional, international, administrative, and criminal legislation.

The constitutional system of ways to protect the rights of citizens in general,
and electoral rights in particular, includes judicial, international, administrative
protection, and the person’s self-protection of their rights and freedoms. However,
the analysis of the Law of Ukraine «On the State Register of Voters» provides
grounds to recognize the possibility of using all constitutional ways of protecting
electoral rights in the examined sphere, supplementing it with public protection.
At the same time, ways to protect citizens’ electoral rights in the field of voter
registration can be systematized as collective and individual, national and
international, judicial and non-judicial in character.

While distinguishing the citizen’s self-protection of their own electoral rights
from the execution of public protection, the legislator allows a narrowing of the
foundations and order of self-protection, since the voter’s appeal with
an application may be a consequence of establishing the fact of non-inclusion
in the register, improper or multiple inclusion, inaccuracies in personal data
regarding themselves, and not just other voters. Hence, it must be considered
as self-protection of their own subjective rights. The subjects of public protection
of electoral rights of citizens in the sphere of state voter registration, based on the
Law of Ukraine «On the State Register of Voters», can be not only citizens
of Ukraine (for registration of other voters), but also political parties and election
COmmIissions.

A special role in the mechanism of protecting electoral rights is played
by judicial protection, carried out by the Constitutional Court of Ukraine and
courts of general jurisdiction. This role is determined by several factors: ensuring
objective and unbiased control over the observance of electoral rights
by independent state authorities; the presence of clearly formalized foundations
and boundaries of judicial protection procedures; the final character of this way
of protecting electoral rights of citizens, where after exhausting all national means
everyone has the right to seek protection of their rights and freedoms in the relevant
international judicial bodies.

Keywords: elections, electoral rights, rights enforcement, constitutional
guarantees, voter registration, State Register of Voters.
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MPUHLNN NOAINY AEPKABHOT BNAAM
AK 3ATAJIbHOBU3HAHWIA NPUHLNN
JEEMOKPATUYHOI, NPABOBOT IEP}KABM

Anomayia. Cmamms npucésuena ananizy npuHyuny nooiny eaau, 8paxo-
8yI0UU C8IMOBUIL 00CBI0 3aCMOCYB8AHHS Ub020 KOHCMUMYYIIH020 NPUHUUNY.
Jocaioncyromves npuuunu UHUKHEHHS meopii nodiny é1adu ma Mexanizm
i eminenns. O6rpyHmosana HeoOXioHiCMb MeopemuuH020 OCMUCACHHS NOOINY
depoicasHoi 61a0u y KOHMeKCcmi KOHCMUMYUYitiHoi npaKmuku K 00H020 3 NPUH-
yunie Ghopmysanns ma QYHKUionyeaunHs npasoeoi depicaenocmi 6 Yxpaini.
OKpecnero po3yMiHHs NPUHUUNY NOOINY 61a0U K opeaHizauii depicasroi enadu,
KOMpa XapaKkmepHa 045 0eMOKPAMU4HOI 0epicasu, ujo, He3anedcHo 8i0 opmu
npaeninns, 3a6e3neuye cmadinvHe icHy8aHHs 0epICABHO20 anapamy ma 63aemMo-
dito ycix 1020 AaHOK.

Karouoei caosa: demoxpamuuna depycasa, depycasna erada, 0epicashuii
MEXaHizm, opeanu 0epicasHoi aadu, nodin 61adu, Npasgosa 0eprcasa, NPUHUUN
nodiny éaaou, popma npasninHs
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ITocTranoBka npo6Jemu. Brimora 111010 0OMeXXeHHSI BEpXOBHOI
JIep>KaBHOI BJIaAU LUISIXOM 11 MOJIMY € 3aKOHOMIPHUM HACJiKOM
PO3BUTKY Aep>KaBHO-TIpaBOBOi JdiiicHOCTI. Cama X Teopisl He € Y-
MOCH IITYYHUM CTOCOBHO XUTTSI; CbOTOJIHi BOHA CTAHOBUTH COOO0IO
BiIMoBigHY (hOpMy MPaKTUYHOI AiSUTbHOCTI, COLiaJIbHOT AKTUBHOCTI
11 IEBHOIO MipOIO MO3HAYAE PAMKU HABasKTUBILLIOTO €TaITy PO3BUTKY
JlepXkaBH i mpaBa.

[MpunHuMn nmoainy Biaaau 0yB chopMOBaHMIT CBITOBOIO CITIJIBHO-
TOIO Y TPOLIECi PO3BUTKY NIE€MOKPATUYHUX NEePKaBHUX 3acal. 3 HUM
OB’ s13aHa iies1 KOHCTUTYLIITHOI IepsKaBy, Briepiie cchopMyTbOBaHa
y cratTi 16 dexuapalii npaB JoauHu i rpomaasHuaa Opanirii
1789 p.: «bymb-sIKe CYCITIILCTBO, B IKOMY He 3a0e31Ie4eHO KOPHUCTY-
BaHHS IpaBaMM i He 3[ilicCHeHU I moia Biaau, He Mae KoHcTutyiii»
[1, c.100]. [TocTynoBo moAisn Baaau NepeTBOPUBCS Ha 3araJIbHOBU3-
HaHWA DIPUHLUII AEMOKPATUYHOI, IPaBOBOI Iep>KaBU.

Ha cyuyacHomy ertami nepxkaBa, sika He 3a0e3euye MPUHLUITY
PO3MOIiTY BiIaaM, He MOXKE BBaXKATHUCST JEMOKPATUIHOIO, OCKIJTbKI
BiJICYTHICTh MOHOMOJIii OYyAb-SIKOTO JE€p>KaBHOI'O OpraHy Ha Biaay
€ HEOOXiTHOI0 YMOBOIO iCHYBaHHS A€MOKpaTii, i came TOMy IeMO-
KparTisi He TTOBMHHA JOIMyCKaTH 3MilllyBaHHS TiJIOK BJIagu. Y Mexax
JlepkaBy, sIKa He 3a0e3rneuye MPUHILIMITY PO3MOALTY BIaau, TpoMa-
IISTHY CTAIOTh CIIPAaBXHIMU 3apydyHUKaMu Biaagn» [2, c. 168].

ITpoBeneHHs B YKpaiHi KOHCTUTYLiiAHOT pepopMU, OTHUM i3 3a-
BIIaHb SIKO1 € BJOCKOHAJIEHHS MOy AePXXaBHOI BJaau, aKTyali3ye
3a3HayeHe MUTaHHS.

AHajii3 ocTaHHiX nocJimKenb i myouikaniii. BuB4eHHSIM 3a3Ha-
YEHOTO0 NMMUTaHHS 3aiiMaJiics TaKi mpaBHUKM: B. ABep’ssHOB, A. [eop-
riua, M. TonoBatuii, M. Kosiob6pa, A. Kononiit, I. Kpecina, H. Hux-
Huk, B. IToropinko, H. INnaxotHioxk, 1. [Tpoiiok, B. CeniBaHoB,
C. Cepnorina, B. Tawuiii, }O. Toguka, B. [llanosan Ta inmi. OgHak
aKTyaJIbHICTh IIOTO TTMTAHHS B CYJaCHUX COILiaTbHO-ITOJIITHIHUX
YMOBaX 3pOCTa€, aliKe MOCIiIOBHE HAMaraHHs BTUTUTY TaHUI PUH-
LIV Y BITYU3HSIHIN Aep>KaBOTBOPYiii MPaKTHULi BIAMOBIIAE YCTaICHUM
3araJIbHOEBPOIIECHKUM TPAIMIIisSIM.

MeTa cTarTi — JOCTiIXKEHHS MPUHLIANY MOAiTY Iep>KaBHOI Bja-
JIM SIK 3araJIbHOBU3HAHOI IEMOKPATUYHOI 3acaii opraHizaliii i yHK-
LIIOHYBaHHS IePKaBHOTO MeXaHi3My ITPaBOBOI JepKaBHU.
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B ocHOBY cyyacHOTro po3yMiHHS Teopii MOAiIy BIaau IMOKJIaAeHO
iIe10 €MHOCTI I LiJTiICHOCTI Aep>KaBHOI1 BJIafau, sIKa BiIOMBAE OpraHivu-
HUI1 3B’S130K 11i€1 Teopii 3 TeOpi€0 HApOIHOTO CyBepeHiTeTy. Teopis
HapOJHOTO CYBEpPEHITeTy Mnepeadavyae HasiBHICTb €AWHOTO Kepesa
BJIaI — CYBEPEHHOIO i ITOBHOBIIAMHOTO HAPOMY, KU Tepeaae
YacTUHY HaJIexKHO1 oMY BJIaau IepKaBi, sika B 0c00i 11 opraHis pe-
aji3zye neneroBaHi i MOBHOBAaXEHHS B iHTepecax ocTaHHboro. Ha-
SIBHICTh €IMHOTIO JKepeJia BlIaay Ha Jep>KaBHO-TIPAaBOBOMY PiBHi
BUPAXKAETHCS Y CTBOPEHHI €MMHOTO IePKaBHOTO MEeXaHi3MYy.

Teopist mpaBoOBOI epxkaBu Nepeadavyae BU3HAHHS MOALTY Aep-
>KaBHOI BJIaJIlM YMOBOIO, 03HAKOI0 a00 KOMITOHEHTOM ITPaBOBOi JeP-
HUM 11 3a0€3MeYeHHs MPaBOBOi CBOOOIM, ITpaB Ta CBOOO/ TIOAUHU
i rpoMansgHuHa. CydyacHa MOJITUKO-MPaBOBa 1 KOHCTUTYUiliHA
npakTUKa BUKOPUCTAHHS Teopii MOaiIy JepXaBHOI BJlaJu B 3apy-
OiXKHMX KpaiHax J03BOJISIE 3pOOMTU BUCHOBOK, 110 B JAHOMY BU-
MaaKy WIEThCS PO IOPUANTHUIMN TTPUHITUTI TOILUTY IeP>KaBHOI BIAIM.
Lle o3Havae, 1110 BiH 3aKpilJIEHUI Y HOPMaX caMOi KOHCTUTYILI1,
110 JO3BOJISIE 30aJTAHCYBATH BCIO CHCTEMY IepKaBHUX OPTaHiB i IKO-
Mora IOCiIOBHilIIE I YiTKillle po3MeXKyBaTH IX KOMIETeHIIi10. OqHaK
opmu 3aKpinIeHHS IIHOTO MMPUHIINITY B KOHCTUTYIIMHIX HOpMax
Ppi3Hi. ¥ nepeBaxkHiit OibLIOCTI PO3BUHEHUX KPaiH BiH BUPaAXKAETh-
¢Sl B CTPYKTYPHO-(YHKIIOHATbHOMY BU3HAYE€HHI KOXKHOTO 3 BUILINX
OpraHiB Iep:KaBW: IJ1aBU IepKaBU, MapJIaMEHTY, YPSAIY ¥ BUIINX
CyiB. Y 0arathox KpaiHax, sIK HalpuKJjiaa B YKpaiHi, MoIij AepxKaB-
HOI BJIaJu NIPSIMO c(hOPMYJIbOBAHO Y BUTJISIAI KOHCTUTYLIIITHOI HOP-
MU-TIPUHLMITY, TTPUKIIATOM SIKOI € MOJOXKEHHS CT. 6 KOoHCTUTYIIIT:
«JlepxaBHa Bfiaja B YKpaiHi 3AiliCHIOETbCS Ha 3acajgax ii Moainy
Ha 3aKOHOIaBYY, BUKOHABUY Ta CYIOBY>».

3arajiom yci miaxoau 10 po3yMiHHsI Ta TIIyMadeHHs LIbOTO MPUH-
LIMITY MOXHA 3BECTH J0 TaKO1 YHiBEpCAIbHOI TOYKU 30pY: 11100 3amo-
OIrTH BCTAHOBJIEHHIO TOTAJiTAPHOrO a00 aBTOPUTAPHOTO PEXUMY,
Jiep>kKaBHa Bjiajia MOBMHHA OYTU pO3MOJiJeHa MO Pi3HUX LIEHTpax
(TimKax Biaamu) MPUAHSTTS PillleHb, 10 3MilCHIOIOTH TITHKU BJIACHI
Jiep>KaBHO-BJIaJHi MOBHOBaXKE€HHS. 3 IOPUANYHOI TOUKU 30Dy peaJti-
3alisd X BJIAaIHUX TTOBHOBAXXEHb Ma€ 3IiMCHIOBATUCS Ha ITiAcTaBi
HOPMAaTUBHO 3aKPillJIEHOI 3a Iep>KaBHUMU OpraHaMU, 110 BXOISTh
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JIO Pi3HMX TiJIOK Blaau, KOMIIETEHILIil, Ta, 3a 3aralbHUM ITPaBUJIOM,
He TOBUHHA MEPEBUIILYBATH 11 MeXi (IOKTpUHa «ultra vires»). 3 iH-
1moro OOKY, KOXHa TiJiKa BJIaii MA€ BUKOHYBAaTU CBOIO OCHOBHY
¢yHKIIiI0 Ta KiJIbKa J0JAAaTKOBUX BiJIMTOBiIHO 10 MEXaHi3My CTPUMY-
BaHb Ta mpotuBar [ 3] .

IHKOIM MOXHA TOOAYMTH MIEBHE HEPO3YMiHHS CYTHICHOI €IHOC-
Ti Jep>KaBHOI BIIAAW, €AMHOTO ACPXKaBHOTO CYBEPEHITETY, 3 OJHOTO
00Ky, i moainy AepkKaBHOI BJIaAM SIK OpTaHi3aliiiHOro MPUHLIUITY
3 IPyroro.

B ymoBax nibepajibHOTO pexkuMy AeMOKpPaTUYHO OOpaHUil KO-
JieriaibHU# (MapjaMeHT) a0 0MTHOOCOOOBUH (MPE3UIEHT) IepKaB-
HUI1 opraH € BiTHOCHO He3aJIeXXHUM Bin Hapoay. [IpaBoBa cBoOoaa
3a0€3IeUy€EThCS CTPYKTYPOIO arapary Jep>KaBHOI Blaau, V sIKiil Hi-
SIKWA Iep>KaBHUI OpraH He B 3M03i 30CEPEIUTH Y CBOIX PyKax Biamy,
JIOCTaTHIO JUISI BCTAHOBJICHHS TUKTATyPU.

V xoni eBosttoliii mpaBa i1 Aep>KaBHOCTI CIIOCTEPIra€ThCsl TAKOTO
POy CTPYKTYPYBaHHS aItapaTy JAep:>kaBHOI BJIaIH, 3a STKOTO CTBOPIO-
I0TbCSI OPraH, KOXEH 3 SIKUX MPU3HAYAETHCS UIS BAKOHAHHSI Ha-
camriepesi ofHi€l 3 pyHKIN (ITapJaMeHT 3aKOHONABCTBYE; MPe3u-
JIEHT, ypsa, aAMiHiCTpaTUBHiI OpraHM BUKOHYIOTb 3aKOHU; CyAU
BUPILIYIOTh CITOPU TTPO MOpYIIeHe MTpaBo). Yu o3Havae 11e, 10 B KOM-
MEeTeH1i10 KOXHOIO i3 LIUX OpTaHiB BXOJAUTh BUKOHAHHS TiJIbKU
OJIHi€1 3 Ha3BaHUX (pyHKLIi? BigmoBinb Ha 11e MUTaHHSI HEraTUBHA,
OCKiJIbKM MpPaKTUKa CBIIUMTh: Y PO3BMHEHIN Aep>KaBHO-TIPaBOBii
CUTYAILIil ypsII MOXe YIIPaBJISITA Yyepe3 MapjJaMeHT (MapJaMeHTChKY
OUTBIIICTh), MapJaMEHT KOHTPOJIIOBATH YPSI i IeJeryBaTh 3aKOHO-
JIaBYi MOBHOBAaXXKEHHSI BUIIIMM OpraHaM BUKOHABYOI BJIaau, Ipe3u-
JIEHT CBOIMU yKa3aMu BCTaHOBJIIOBAaTU MpaBo il O3 mejeryBaHHs
IOMY 3aKOHOJaBUYMX MTOBHOBAXEHb, CYAW BCTAHOBJIIOBATU MPABO,
LIoHaMeH1Ie, y (opMi MpeleaeHTIB.

3 npuBOAY TOTO, SIK caMe MOBUHHI OYTU PO3MiJIeHI TJIKU BJIaau,
MOXKHa 3pOOMTH BUCHOBOK ITPO iCHYBaHHSI TPhOX KOMITOHEHTIB MO~
TITy IepXKaBHOI Bad TIePCOHATbHUIA, IHCTUTYIIIOHAIBHUH i (PyHK-
LiOHAJIbHUIA, TOOTO IMMOBUHHI OYTU pi3HI Iep>KaBHO-BIAAHI IHCTUTY-
TH, 3 PI3HOIO HEMEepPeciyHOI0 KOMIIETEHIII€0, IKy BUKOHYIOTh Pi3Hi
Bianu-QYHKILIi, i Bil iMEHi IMX iHCTUTYTiB MalOTh BUCTYIIATU Pi3Hi
0co0M TOJITUYHI cy0’eKTH. TyT BapTO MiAKPECIUTH, 11O IPU OyIb-
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SIKOMY BapiaHTi OpraHi3aliifHOro BiToKpeMJIEHHSI BIaAHUX iHCTUTY-
TiB MOBUHHI OyTU TaK YU iHaKIIEe PO3MEXOBaHi Baaau-QyHKILil
Ha 3aKOHOJaBYY, BUKOHABYY, CYIOBY.

OCKiTbKM KOMITETEHLIis1 BIaJHUX iHCTUTYTiB BU3BHAYE€HA BUMO-
rOl0 BU3HABATHU, TAPAHTYBATU 1 3aXUIIATU TPaBa JIOAUHU, XOIAEH
JepXkaBHUI OpraH He BIpaBi TaK 3MilCHIOBATH CBOIO KOMITETEHILIil0
i B3araJii JisiTu Tak, 1100 Mpy LIbOMY MOPYIIYBAIUCS MTpaBa iHAUBIIA.
3BiaCH LIJIKOM 3p0O3YMIJIO: SIKILO SIKUKMChH BAATHUMN iHCTUTYT BUXO-
JIUTh 3a MeXi CBOET MPaBOBO1 KOMIMETEHIIii, BiH HE MPOCTO BTOpra-
€TbCSI B KOMIIETEHIIi10 iHIINUX iHCTUTYTIB, a i BUXOAUThH 3a MEXi
MpPaBOMOYHOCTEN AepxKaBHOI Biaaau. OTke, KOMITETeHLIiT BAagHUX
IHCTUTYTIiB MalOTh OYyTH TaKUMU, 100 OYB MPUCYTHI B3a€EMOKOH-
TpOJib, TOOTO 1100 OCTAHHI MOTJIM CTPUMYBATU OJUH OJHOTO (I
Jiep>XaBy B 1LIIJIOMY) B paMKaX KOHCTUTYLIIHHUX MTPaBOMOYHOCTEM
nepxkaBHoi Binagu. IToku 1i iHCTUTYTU PO3AiJIEHI B TaKUIA CIOCIO,
>KOJIEH 3 HUX HEe MoXe (HacaMmmepes, IJlaBa BAKOHABYO1 BJaan) Mo-
CHJIUTHUCS HACTIIBKHU, 100, He3BaXKalouMW Ha TIpaBa JIOIUHU MiT
O BCTAaHOBUTHU BJIACHY IUKTATYPY, TPaBOMOPYIIYIOUMIA PEXXUM OCO-
Ou1cToi ado TpynoBoi Bjaau.

BapTo Big3HauuTH, 1110 0OCST ITOBHOBaXKE€Hb OPraHiB, 1110 CTa-
HOBJISITH TUIKU JepKaBHOI BjaJu, 3HAYHOIO MipOI0 3aJIeXKUThb BiJl
(dopMu nep>kaBHOTO TpaBIiHHSA. Y MPE3UIeHTCHKUX PeCITyOTikax
iX AOBOJIi 3HAYHUM OOCSITOM HalliJIeHUI MPEe3neHT, y MmapJaMeHT-
CBKMX 3aKOHOMABYMIA OpTaH, IO CTOCYETHCA AePKaB 3i 3MIIIaHOIO
(opmoto mpaBiIiHHS, TO TYT 1ii OpraHu MPUPIBHSIHI Y CBOIX MOXKJIM-
BOCTSIX CTPUMYBATU OJUH ogHOro. OTxXe, KOMMIETEH1Iisl, IK OKpec-
JIEHU 3aKOHOAABCTBOM IMEBHUI 00CST MOBHOBAXXEHb Y BiAMOBIIHIN
cdepi cycniIbHUX BiAHOCHUH, i BilMOBiAaAbHICTbh BUILUX OpraHiB
Jiep>KaBHOI Bi1aau Oe3MocepeIHbO 3ajeXKaTh Bill CIIOCO0Y I TTOPSIAKY
iX (hopMyBaHHS, 1110 HaKJIaJa€ BiAIOMTOK Ha BCTAHOBJEHHS Pi3HO-
BUAy OpMU MPaBIiHHS.

VY posrisizyBaHOMY KOHTEKCTi BaXKJIMBUM € TaKOX MUTAHHS:
YU TTOBMHHI Biaaau-GYHKIIi1 pO3MOAUTITUCS TaK, 100 TUIKA BlIaIu
OyJin piBHi i BiTHOCHO He3aJIeXXHi, a Y1 Ma€e OyTU OJHA BepXOBHA
Bnana? Y cydyacHiit mpaBoBiit JOKTPUHI BEpXOBEHCTBO 3aKOHOaBUO1
BJIaIX TIEBHOIO MipOIO TMiTKPECIIOETHCS ajie BEPXOBEHCTBO MapJia-
MEHTY He a0COJIIOTHE i1 BUPaXKa€eThCsI B TOMY, 110 iHIII TiJIKW BIagu

213



Cneuianbnuﬁ YN[ APA1PA)  [lepwsaBHe GYAIBHULTBO Ta MicLieBe CaMOBPSAYBaHHA

MOB’s13aHi 3aKOHaAMU. 3aKOHOIaBellb 3B’ I3aHU I IPUHIIUTIAMU TIpa-
Ba I KOHCTUTYLii, MpaBaMu JIoAUHU. J[0 TOro X BiH repedyBae min
KOHTpPOJIEM Hapoay (CMCTeMa HapOIHOIO TIPeACTaBHUIITBA I 1eMO-
KpaTUYHUX BUOOPiB). Biaga 3akoHonaBLsl, iepeOyBalouu B CUCTEMI
3 iHIMMMHM (BUKOHABYOIO i1 CyI0BOIO), HE € a0COIOTHOIO. Y CUCTEMI
K CTPUMYBaHb i TPOTUBAr Ha BUMAA0K MOCHIIIHUX PillleHb 3aKOHO-
IaBIIST CTPUMYIOUY POJIb Bilirpa€ IjlaBa aep:kaBU. TaKUM YMHOM,
BEpPXOBEHCTBO 3aKOHY, TUM Oijblile oOMeXeHe KOHCTUTYIIEIO,
HE MOXHa OTOTOXXHIOBATHU 3 BEPXOBEHCTBOM 3aKOHOABIISI. 3aKOHO-
JIaBuy BJaay HE MOXKHA BBaXKaTy BEPXOBHOI0, 60 MpH MO/ AepXKaB-
HOI BJIaAy iEpapxii TJI0K BJaAy HEMAE, a CUCTEMa CTPMMYBaHb i PO~
THBAT JO3BOJISIE TJIaBi BJaaW BUKOHABYOI (iHKOIM TJaBi Aep:KaBH,
JIUBJITYUCH PO SIKY (pOpMY JepKaBHOTO MpaBIiHHS MIeThCs) i cymy
KOHCTUTYLIHOT IOPUCAMKILiT 1€ BiH € KOHTPOJIIOBATH 3aKOHOJABIIS
(BimKyIagaabHE BETO, BU3HAHHS 3aKOHY HEKOHCTUTYIIIHUM).

ITpu pizHUX hopmax MpaBliHHS TOBHOBAXXEHHS IVIaBU AeP>KaBU
BUIISIIAIOTH HEOAHAKOBO. B omHMX KpaiHax itoro (PyHKIIii HOMiHaJIb-
Hi, BiHIIMX BOHU NePCOHi(iKYIOTh pealbHy Biamy. Ajie 3a BCiX yMOB
[JIaBa IepXaBy 30epirae MeBHi BJIaCHI TOBHOBAXEHHS, TOOTO BUILL
MpencTaBHUIBKI DYHKIIIT IK ycepeAnHiI KpaiHU, TaK i 1o3a Helo, SIKi
HiKOMY HEIMiIKOHTPOJbHI i Hemia3BiTHi. CKIagHIIIUM € MUTaHHS
peryiodoi (BpiBHOBaXKYIOUO1, apOiTpakKHO1, HEHTpaIbHOI) BIIAIN.
3a cyyacHUX YMOB TaKy BPiBHOBaXXYIOUM BJIajy HaMararoTbCs MpU-
IMMCATHU TIPE3UICHTOBI SIK TJIaBi Iep>KaBU, IIPUIOMY HE TiJIbKH B Te-
OPETUYHUX pO3po0KaX, a i y KOHCTUTYLIIiTHUX aKkTaX. Tak, BiAToBia-
Ho 510 4. | c1. 30 KoHctutyuii Ipelii npe3auaeHT € peryasiTopoM
nepxaBHoro jany | 4 |; srinHo 3i cT. 123 Koncturyuii [Topryranii
Mpe3uJeHT 3a0e3neuye HopMaibHe (DYHKIIIOHYBaHHS JeMOKpaTUd-
HUX iIHCTUTYTIB [ 5 |.

Oco06i1Ba yBara mpu 11bOMY BiTYM3HSIHUMU JA€P>KaBO3HABLISIMU
3BepTaEThes Ha cT. 5 Koncturynii @pantiii, y sKiit ycTaHOBIIEHO,
1110 MPE3UAECHT 3a0e3Ieuy€e CBOIM apOiTpaxkeM HopMaJibHe (PYHKIIi-
OHYBaHHS Ty0J1iuHOI Bitaau | 6 | , Xo4a if BiA3HAYa€ThCs, 1110 HOTO
peryJIsITUBHO-apOiTpaxHi (pyHKIIii, MO cyTi, € GOPMaNBHICTIO,
OCKIJIbKY 3MICT i MEXaHi3M 3AiCHEHHS IUX QYHKIIH y KOHCTUTYL1
HisIK He miporucaHo. Y cT. 56 Konctutyuii Icnanii: «Koponb riaBa
Jiep>KaBU, CUMBOJI 11 €IHOCTI i1 HACTYITHOCTI, apOiTp i rapaHT 3roau
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B MOBCSIKASHHI TisTBHOCTI AepKaBHUX OpraHiB 3ilICHIOE BUILE
npeacTaBHULTBO IcnaHil B MiXKHApOAHUX BiTHOCUHAX, OCOOJIUBO
3 HapoAaMu, 3 IKUMU 3B’SI3Yy€ AepxKaBy iCTOPUYHA CITiIJIbHICTD,
i dyHK1ii, HamaHi oMy KoHcTuTyi€eo it 3akoHaMu» [7 .

SAKimo BBaXkaTH, 1110 3aKOHOIaBYa, BUKOHABYA ¥ CyIOBa «BIaIn-
(byHK1Ii1» BUYepNyIOTh (DYHKIIIOHATIbHE TPU3HAYEHHSI AepKaBHOI
BJIAJIM, TOJIi iX HE MOXHa JOTIOBHUTH KOHTPOJIBHOIO TLIKOIO BIIA/IN.
MozkHa Jiiie BCTAHOBUTU TaKy CUCTEMY CTPUMYBaHb il IPOTHUBAT,
siKa J03BOJIslIa OU BiJOCOOJIEHUM OpraHaM HOCiSIM 3aKOHOJIaBYO1,
BUKOHABYOI I CY/TIOBOI I'JIOK BJIaiy e(eKTUBHO KOHTPOJIIOBATH OIVH
OIHOTO. AKIIIO X BBaXaTH, 1110 MOALIOM Aep>KaBHOI Biaau Ha3uBa-
€TbCS OYyIb-SIKUI BUMIAJKOBUIA 00 TOBIIbHUI PO3MO/iI KOMIIETEH-
1iii, TO, 3pO3yMiI0, MOXHA 3 METOIO OiIbIII pallioHAJIbHOI OpraHisa-
i1 AepXXaBHOTO MeXaHi3My (palioHaJIbHOTO MOAITY Mpalli) A0MOo-
BHUTU 3aKOHOJAaBYMi, BUKOHABUYI MU CYHOBi iHCTUTYTHU
KOHTPOJIbHUMU, KOOPAWHYIOUUMU, apOITPaXKHUMMU Ta iH. AJie 11e BXe
He MO/ Aep>KaBHOI BIaAy Ha TiIKU.

KiacuuHa Teopist moaiy aep:KaBHOI BJIau CIIMPAETLCS Ha Te,
110 iCHYIOTh 3 TiIKM (poau, BUIHU, Taly3i) IepXKaBHOI BIaau (3aKO-
HO/JaBYa, BUKOHABYA i1 cyi0Ba), IKi BUYEPITYIOTh i1 (PyHKIIIOHAJIbHE
MpU3HAYEeHHS TYyOJiYHO-BJIaIHE 3a0€3MeUeHHS MPaBOBOi CBOOOIN,
B OCHOBI SKHUX JIeXXaTh OMHOMMEHHI «Bi1agu-(yHKIrii». [Tpuaomy
11i TiJIKW BJIaAW HE TUTbKU PO3iJeHi, ajle il KOHTPOJIIOIOTh OJHA OJHY
3a JIOTIOMOTOIO CCTEMU CTPUMYBAHb i TPOTHUBAT. 3a HapOIITyBaHHIM
TiJIOK BJAaaU CTOITh OTOTOXKHEHHS iX 3 KOHKPETHUMU (DYHKIIiSIMU
OKPEMUX Iep>KaBHUX OPTaHiB, & B OCTATOYHOMY MiACYMKY HEpO3y-
MiHHS JIOTIKM ¥ 3amepedyeHHs MOy Aep>KaBHOI BJIalu SIK IIpaBO-
BOTO MPUHIIMITY OpraHi3ailii 1epXaBHOTro arnapary.

IIpakTrKa moka3sye, 10 HeMa€ TEOPETUIHOI 0e3MO0TaHHOCTI
KOHCTPYKIIil MOIiIy BAaau, a TOMYy Tpeba BpaXoByBaTH, 1O JepKaB-
HO-TIPaBOBi hopMU Horo peanizallii 3ajiexarb Bii HOpMU AepKaB-
HOTO IMpaBJliHHS, IepP>XXaBHOTO YCTPOIO, iICTOPUYHUX i MOTITUIHUX
Tpaauiiii KOHKPEeTHOI KpaiHu. 3 OomIsiay Ha 1ie, CIYLIIHOIO BOAYa€ETh-
csl AyMKa, 1110 JOUUIbHUM Oy/e THyUYKe pO3yMiHHS L€l Teopil il Me-
XaHi3MiB i peasizallii, 10 BUTLJIMBAE 3 HEMPUITYCTUMOCTI 1OTMaTUY -
HOTO 11 TpaKTyBaHHsI, HeBpaxyBaHHsI 11 6araToacnekTHocTi. Heo0-
XiZHO BUXOIUTHU i3 MOKJIMBOCTI JOMOBHEHHS MOAINY Aep>KaBHOI
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BJIaIM HOBUMU €JIEMEHTaMU, sIKi BiAMOBINAIOTh CbOTOAHIIIHIM pea-
qisgM. [TpoTe 11i HOBOBBeIEHHS 11€, CKOpillle, clpoda MpUCTOCyBaTH
KJIaCUYHY T€OPilo 10 peaIbHUX OCOOJIMBOCTE KOHKPETHMX IePKaB.

He cnig oToToXHIOBaTU NPUHIIAM MOJITY AEPKaBHOI Baaau
i3 CUCTEMOIO CTPUMYBaHb i IIPOTUBAT a00 3IiMACHIOBATHU iX IIPOTU-
CTaBJICHHS. SIKIIIO B OCHOBY MOy JepKaBHOI BIaIM MOKJIAIEHO
ieto0 6araTonoIIOCHOCTI i IeKOHLIEHTpallii BJaau, 110 J0CITaEThCS
LLIJISIXOM 11 TTOJIiTy Ha OKPEeMi TiJIK1, TO B OCHOBY MeXaHi3My CTpUMY-
BaHb i MPOTUBAT i/1€10 B3aEMOBITHOCHUH MiX LIMMU T'UJIKaMu. Mox-
JIMBIiCTh TIEBHOTO IIPOTUCTOSTHHS MK OpTaHaMM JIep>KaBHOI BIanu
€ 3aMOPYKOIO YXBaJCHHS 3BaXXEHUX JAEPXKABHUX PillleHb, HEIOIY-
IIEHHS 37I0BXWBaHb BJIaI0I0 i BCTAHOBIICHHS aBTOPUTAPU3MY, OLTBIIT
HajgifiHOrO 3a0e3MnevYeHHs] HeIOTOPKAHHOCTI MpaB i cBo0OJ rpoMa-
TISTH.

I1po icHyBaHHSI CUCTeMU CTPUMYBaHb i MPOTHUBAr MOXHa JIUTH
3 aHaJTi3y KOHCTUTYLIIMHUX MOJOXEHb i MOJTITUKO-MPABOBOI MpaK-
TUKU (PYHKLIOHYBAHHS Aep>KaBHO-BJIaJHUX iIHCTUTYTIB, XOUua HU3Ka
KpaiH Milia MissXoM KOHCTUTYLIMHOTO 3aKpilIeHHST TIPUHLIMITY
B3a€MOIIi Pi3HMX TiJIOK AepKaBHOI Biaau. Tak, BiAmOBiAHO A0 CT. 6
Koncrutynii Pecniyoniku MongoBa 3aKoHoAaBua, BAKOHaBYa i Cy-
JOBa TUIKY BJIaAX PO3MiICHI i B3aEMOMAIIOTh MTPU BUKOHAHHI CBOIX
IMTOBHOBaXXEeHb BiIMOBITHO 10 IMOJ0XeHb OcHOBHOTrO 3akoHy [ 8 |.
V4. 4 ct. 3 Koncrutyuii Pecnyoniku KazaxctaH, roBOpuThes,
1110 IepxaBHa Biiaga B Pecny6aini Kazaxcran ennHa, 31iCHIOETCS
Ha ocHOBi KoHCTHUTYI11i1 1 3aKOHIB BiIMOBIAHO M0 MPUHLIMITY ii MO~
JIiTy Ha 3aKOHOMaBYY, BAKOHABYY U Cy[IOBY T'UIKM i B3aEMOJii MixX
00010 3 BUKOPUCTaHHSIM CHCTEMU CTPUMYBaHb i TipotuBar [ 9 |.
Jlo peyi, MoJOXEHHS TPO TMOALT BJIaau, 3aKpillJieHe B Ka3aXChKili
KoncTutyii, iHKOJIM 0XapakKTepU3ylOTh SIK HaiOiabll BcebiuHe
1 TOYHE B KOHCTUTYLIIHHOMY TpaBi KpaiH CBITY.

ITpu 11bOMY, CITiI TTOTOOUTHCS 3 THM, IO IS HOpMa Ka3aXxChKOi
KoHcTuty1iii He sskach HOBa iHTepIIpeTallis KJIaCUYHOI Teopil MOIiTy
BJIaJIM, a BCbOTO JIMIIIE BaaJia ii po3iur@poBka. ToMy HaBpsia 4u Mo~
TpiOHi sIKi-HeOyIb HOBI Bepcii Teopil Moy BJIaau, 1100 MigKpecIu-
TU 1lIe 1 HEOOXiAHICTh B3a€EMO/Ii rijoK Biaaau. JJocuts auiie mnpa-
BWJIBHO PO3YMITH 3MICT T€OPii i MPUHIIUITY TOUTY BJIaH, 1110 B yMO-
Bax IMpaBOBOI AepxKaBU aOCOJIOTHO HEMUCIUMO 0e3 CUCTeMU
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CcTpuMYyBaHb i ipotuBar. 11[o6 3amo6irT¥ MpoOTUCTOSIHHIO, MTPOTH-
OOpCTBY TiJIOK B, BAPTO HE MEXaHIYHO iHTEPIIPETYBATU TEOPilO
NoAiTy BiIaau, sika OyJia i 3aIMIIaEThCsl Hall3HAYHIILIMM JeMOKpa-
TUYHUM 3aBOIOBAHHSIM JIIOJICTBA, & i TOTPUMYBATUCh €JIEMEHTAPHUX
paBUJI MOBEIIHKM JIIOCH y JisIIbHOCTI JAep>KaBHOTO MexaHi3my. J1ist
MOJ0JIaHHS TPOTUCTOSIHHS BJIaAM MOTPiOeH HeOOXimHMUIA piBeHb MO-
JIITMYHOI 1 MPaBOBOI KYJIBTYPU MPEICTABHUKIB SIK 3aKOHOIABYO1, TAK
i BUKOHABYOI TiJIOK BIaIH.

VY nemMokpaTUYHUX KpaiHaX BTLTIOIOTHCS Pi3HiI MOnei i, Mexa-
HI3MU pealizallil IpUHLIUITY HOATY AepxaBHOI Baagu. Po3xomkeH-
HSI MK cydacHUMU (hopMaMMU IeP>KaBHOTO MPaBIiHHS BUSBISIOTHCS
Ha IMiIcTaBi BCTAaHOBJIEHHSI B3AEMOBITHOCUH MiXX BULLIMMU OpraHamMu
nepxaBu. BomHouac pisHOBUIM (hOPM Aep>KaBHOIO MpPaBIiHHS IUK-
TYIOTh BapiaHTU peajti3allii KOHLIEIIil oIy Aep>KaBHOI BJaau (a,
BifTaK, i 3aKpinjeHHS KOHCTUTYLIMHOTO IPUHILINITY) i MOJIEeJTi BTi-
JIEHHS 11 y BiIMOBiAHI KOHCTUTYIIiAHI MEXaHi3MH.

OOyMOBIIeHI KOHCTUTYLI€IO i (haKTUIHO c(DOPMOBaHI MOPSIIOK
i IPMHIMUITM B3aEMOBITHOCHH MiX 3aKOHOIaBYOIO, BUKOHABYOIO
1 CyIOBOIO TiJIKaMU BJIa BU3HAYAIOTh iICHYIOUY B KpaiHi hopMy
TpaBJIiHHS.

BucHoBku. Po30ynoBa mpaBoBoi Aep>KaBU, 3aCHOBAHOI HA MPUH-
LUII MOATY BJIaAu, € BAX/JIUBUM i HEOOXiTHUM €JIEMEHTOM BiTYMU3-
HSIHOTO J€P>KaBOTBOPEHHS. YIOCKOHAJIEHHSI MeXaHi3My MOdiay
BJIaIM B YMOBaX KOHCTUTYLiMTHOTO pepopMyBaHHS B YKpaiHi € aK-
TyaJIbHUM He JIMILIEe 3a1J151 YTBEepKEHHS IeMOKpaTii If BEepXOBEHCTBa
mnpaBa, a, HacaMrepe, s 3aro0iraHHs MOJITUKO-TPAaBOBUM KOH-
(aikTaM ycepeauHi nep:KaBHOI BJIaau, 30aJJaHCYBATU CUCTEMU JIep-
>KaBHUX OPTaHiB i OLTbII YiTKOTO PO3MEXYBaHHS 1X KOMITETEHLI.
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Bytiak Yu. P.
The Principle of Separation of Powers as a Universally Recognized Principle
of a Democratic Legal State

Abstract. The article is dedicated to the analysis of the principle of separation
of powers, taking into account the global experience in the application of this
constitutional principle. The origins of the theory of separation of powers and the
mechanisms for its implementation are investigated. The necessity for a theoretical
understanding of the separation of state powers in the context of constitutional
practice as one of the principles of the formation and functioning of legal statehood
in Ukraine is substantiated. The understanding of the principle of separation
of powers as an organization of state power characteristic of a democratic state
is outlined; this organization, irrespective of the form of governance, ensures the
stable existence of the state apparatus and the interaction of all its links.

It is substantiated that the principle of separation of state powers should not
be equated with the system of checks and balances or opposed to it. The foundation
of the separation of state powers lies in the idea of multipolarity and decentralization
of power, achieved by dividing it into separate branches, while the basis of the
mechanism of checks and balances lies in the idea of interrelationships between
these branches. The possibility of some opposition between state bodies
is a guarantee of making balanced state decisions, preventing abuse of power and
the establishment of authoritarianism, and more reliably ensuring the inviolability
of the rights and freedoms of citizens.

1t is emphasized that there is no theoretical perfection in the structure
of separation of powers, and therefore it should be taken into account that the
legal forms of its implementation depend on the form of state governance, state
structure, and the historical and political traditions of a particular country. In light
of this, a flexible understanding of this theory and the mechanisms for its
implementation is advisable, stemming from the inadmissibility of its dogmatic
interpretation and failure to consider its multi-aspectuality.

To prevent opposition and rivalry between branches of power, it is important
not to mechanically interpret the theory of separation of powers, which remains
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a significant democratic achievement of humanity, but also to adhere to basic
rules of conduct for people involved in the state mechanism. Overcoming power
confrontation requires an essential level of political and legal culture from
representatives of both the legislative and executive branches of power.

1t is proven that the development of a legal state based on the principle
of separation of powers is an important and necessary element of national state-
building. The improvement of the mechanism of separation of powers in the
conditions of constitutional reform in Ukraine is relevant not only for the
establishment of democracy and the rule of law but, primarily, for preventing
political-legal conflicts within state power, balancing the systems of state bodies,
and more clearly delineating their competencies.

Keywords: Democratic state, state power, state mechanism, state governing
bodies, separation of powers, legal state, principle of separation of powers, form
of governance.
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T. B. Yebomapvosa, MOJIONIINII HAYKOBUI CITiBpO-
oiTHuk HII nep>xaBHOTO OyAiBHUIITBA Ta MiCLIEBOTO
camoBpsiayBaHHsa HAIIpH Ykpainu

ORCID ID : 0009-0007-4179-1135

MPUHLMNU B3AEMOAIT MICLEBUX
AEPYABHUX AAMIHICTPALIN I MICLEBOIO
CAMOBPAYBAHHA B YKPAIHI

Anomauia. Cmamms npucesyena posxpummio i Kaacugixauii pynoamen-
ManvHUXx 3acad 83aEmo0ii micyesux 0epucagHux aominicmpauiii i micyesoeo
camospsdysants 6 Yipaini. [lpoananizosano HayKosi noeasou uo0o noHsmms;
ma ocobaugocmeil NPUHUUNIE 83AEMO0IT MICUE8UX 0epICABHUX AOMIHICIMPayill
i Micuesoeo camoeps0dyeants 6 Yxpaini.

Busnaueno, wo npunyunu 83acmodii micuesux depicasHux aominicmpayii
i Micyeeoeo camospaoyeanHs — ye U0 NPUHUUNIE opeanizayii i disavHocmi
3asHaveHux cyo’ekmie, AKi cninvHumu 0asa Hux. O0Ha epyna yux npuUHYUNIe
BU3HAYAE OCHOBU IX CRIAbHOT QISAbHOCMI W000 YIPAGAIHHS NEGHUMU CYCHIAbHU~-
MU seuwamu i npoyecamu, iHuLa epyna — npasoesi 3acadu 6NAUBY yux cyd ekmie
00uH Ha 00Hoe0. OOrpYHMOBAHO, W0 03HA™EH] NPUHUUNU GU3HAUAIOMb NOOYI0-
8y i yynxyionysanns niocucmem nyoaiunoi eradu Ha micysx, s3micm deprucag-
HO20 [l MYHIUUNAAbHO20 YNPABAIHHS,; 00NOMA2AIOMb 3 ’ICYBAMU CYMHICMb NY-
yinicHicmos micyeso2o ynpasainHs, KOMUACKCHUL PO36UMOK Mepumopiil; eu-
cmynarmo 8 AIKOCmi Kpumepiio oyinKu 0iro4oi cucmemu 0epiucagHo20 il MyHi-
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YUNANbHO20 YRPABAIHHSA, CNPUSIOMb 30ePedCceHHI0 HACMYNHOCMI 8 PO38UMKY
IHCMUmMymie micueeoeo ynpaeainHs

Karouogi caosa: 63aemodis opeanie 61adu, 0eMoOKpamusm, 3acadu KOHCMu-
myuyiiinoeo 1ady, micuesi depacasni aominicmpauyii, micyege camospsa0y8anns,
opeaHu 8aadu, npasosa 0epicasa, NPUHYUNU, YHimapusm

ITocTanoBKa mpo6Jemu. fK i Oyab-sKa OisIIbHICTh, B3aEMOIS
OpraHiB Aep>kKaBHOI BJlau i MiCLIEBOTO CaMOBPSIyBaHHS TOBUHHA
30iAICHIOBATUCS HA OCHOBI BiIMOBiAHUX MpaBUJI, 3aKOHOMIpPHOC-
Tei Ta igeit. Lli mOHATTS y IopUANYHI HAyKOBIiii JliTepaTypi OTpU-
MaJii y3arajJlbHeHY Ha3BYy «IPUHIMUMNNW». 3arajoM NPUHUIUINA —
1Ie OCHOBHI 3acaau, BUXiAHi ifei, 110 XapaKTepu3yloThCsl YHiBep-
CaJIbHICTIO, 3arajbHOI0 3HAYYLIiCTIO, BULIOI iMIIEPATUBHICTIO
 BimoOpaxkaloTb CYTTEBI MOJIOKEHHS TEOPii, BUEHHS, HAYKHU.
OnHak, MUTaHHS 111010 hyHIaMEHTaJIbHUX 3acaj] B3aEMO/Iii Mic-
LeBUX JIepKaBHUX aJMiHiCTpalliii i MiCLIEBOTO CAMOBPSIAyBaHHS
B YKpaiHi € 1OBOJIi AMCKYCIHHUM i HEAOCTaTHbHO MOCIiAKEHUM
B CYYacHill OpUAUYHIN HayLi.

AHaJi3 ocTaHHIX HocimKeHs i myomikamiii. Oxpemi mpoOeMHi
MUTaHHS 111010 BUSHAYEHHS MPUHLMITIB B3AEMO/Iil OpraHiB aepKaB-
HOI BJIaJIM i MiCLIEBOTO CAMOBPSIIyBaHHS B YKpaiHi y HAyKOBUX IIpa-
X posrisiganv B. Asep’siHoB, M. Baitmypatos, 1. Ipunsxk, B. Kyii-
6ima, M. ITitTiuk, B. [Moropinko, M. [Tyxtuncbkuii, B. CkpunmHnuyk
Ta iHmi. OgHaK e MUTaHHS J0Ci To30aBlieHe OOIPYHTOBAaHUX (PyH-
JlaMeHTaJbHUX HAyKOBUX AOCTiIKEeHb, sIKi O BpaxOBYBaJIU SIK CBIiTO-
BUI, TaK i BITYM3HSIHUIA JOCBIM, 1110 MiATBEPAXKYE aKTYaIbHICTh BU-
OpaHOi TeMaTUKU

Mera crarti. MeTor0 CcTaTTi € aHaIi3 CUCTEeMHU MPUHIIUITIB B3a-
€MOJIii OpraHiB Aep>KaBHOI BJIaAX i MiCLIEBOTO CaMOBPSIAYBaHHS
B YKpaiHi, 3aKpilUIEeHUX Y YUHHOMY 3aKOHOJABCTBI YKpaiHU.

Buknan ocHoBHOro Matepiary gociimkenns. Bzaemonis miciieBux
OpraHiB BUKOHABYOI BJIaN I OpraHiB MiCLIEBOIO CaMOBPSITyBaHHS
3[iACHIOETHCSI HA OCHOBI MPUHLIMIIB, SIKi 3aKpiruieHi y Koncruryii
VYKpaiHu ¥ oTpUMaJu MOJaJbIIMi PO3BUTOK Ta KOHKPETU3allilo
B ITOTOYHOMY 3aKOHOMABCTBI. ¥ LIMX MPUHIIATAX 3HAXOMSIThH BiToO-
OpakeHHSI BUMOTU 00’€KTUBHUX 3aKOHOMIpHOCTEH i TeHAeHIIii
PO3BUTKY MiclieBO1 Baaau. JIist HUX XapaKTepHUM € HACTYITHE:
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1. OszHavyeHi NPpUHLIMITYM BU3HAYAIOTh MOOYAOBY i (PYHKIIIOHY-
BaHHS MigcucTeM MyOJivHOI BJAaAM Ha MiCLSIX, 3MIiCT Aep>KaBHOTO
1 MyHILIUTIAJIBHOTO YIIPaBJIiHHS.

2.  Bucrtynawouu TeOpeTUYHOIO OCHOBOIO AEPKABHOIO I MyHi-
UITAIBHOTO OYIiBHUIITBA, 1Ii TIPUHIIMITA JOTIOMAraioTh 3’ SICyBaTH
CYTHiCTb MyOJIiYHOT BJaAM Ha MiCLIEBOMY DiBHi, ii BiZMiTHi pucu
1 O3HaKMU.

3.  bynyuu criIbHUMU IS OiSTBHOCTI 000X MiACUCTEM ITyOTiy-
HOI BJIaJiM Ha MiCLIEBOMY PiBHi, O3HaUY€Hi MPUHIIUIN 3a0€3MeUyIOTh
LTICHICTD MiCLIEBOTO yIpaBiHHS, KOMIUIEKCHUI PO3BUTOK TEPU-
TOpil.

4. BoHM BHUCTYyNalOTh B IKOCTi KPUTEPitO OIIHKH MiF0UO0i CHC-
TEMU JePKaBHOTO i MyHIilIUTIaJbHOTO YIIPaBIiHHS.

5. Marouu BUCOKUI CTYMiHb CTA0IBHOCTI, Li MPUHLIATIU
CHPUSIIOTh 30€PEXKEHHIO HACTYIMTHOCTI B PO3BUTKY IHCTUTYTIB Miclie-
BOTO YIpPaBIiHHSI.

3a BuszHaueHHIM A. P. KpycsaH, KOHCTUTYLIITHI TIPUHIIATINA B3a-
€MOIi1 MiCLEBHUX Iep>KaBHUX aJAMiHicTpalliil i MiCLIeBOTO caMOBPSI-
JlyBaHHS — 11€ «OCHOBHI 3acajiu, BUXiIHi i7Ie1 i MOJ0XEeHH:, 110 (hop-
MYIOTh OCHOBY OpraHi3allii MexaHi3My B3a€EMO/Iii OpraHiB MiCLIEBOTO
CaMOBpSIyBaHHS 3 OpraHaMM BUKOHABYOi BJIaAu Ha MicLsix» |1,
c. 80].

IpuHuunu B3aeMoii MicleBUX JepKaBHUX aAMiHiCTpalliil
i MiCLIEBOTO caMOBpPSIIyBaHHSI — 1i€ BUJ MPUHLIMUIIIB OopraHisalii
1 MiIIbHOCTI 3a3HAaUYEHUX CYO’€KTIiB, SIKi CIIJIBHUMU IJIS1 HUX.
OnHa rpymna uux NpUHLMIIB BU3HAYA€E OCHOBU iX CHiJIBHOT Ji-
SIIBHOCTI 1IOJ0 YyHpaBJIiHHS IIEBHUMU CYCHOIIBHUMMU SIBUILLAMU
i mpouecamu, iHIIa rpymna — NpaBoOBi 3acaii BIUIUBY LIMX CY0’€KTIB
OIVH Ha OTHOTO.

Sk 3a3HavYa€ETHCA Y CrieliabHill JiTepaTypi, MPUHLIAIN OpraHi-
3allil Ta OisSJIbHOCTiI OpraHiB MyO0J1iuHOI BAaau — 1€ 3aKOHOAaBYi
BilmpaBHi 3acaau, ifiei, MOMOXEeHHS, IKi BUCTYNalOTh 0a3rucoM (op-
MyBaHHSI, OpraHisailii Ta yHKIIIOHYBaHHS OpTaHiB ITyOIiYHOI BJIaIu.
BoHu nopinsioThest Ha 3arajibHi, 1110 CTOCYIOTHCSI CUCTEMU OpTaHiB
Mny0JIiYHOI BJaAM B LITOMY, i CIIeLia/ibHi, [Tisl SKUX PO3MOBCIOLXKY-
€TbCS JIMIIE HA OKPEMI IMiJACUCTEMU, JJAHKU 1Ii€1 CUCTEMU YU Ha
OKpeMi opraHu Iy0JIiyHoi B1aau. Y CBOIO Uepry, 3arajbHi MpUHIUIN
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MOIIISIIOTHCS Ha Ti, 1110 CTAHOBJISTDH 3aCaad KOHCTUTYLIMHOTO JIay,
1 Ti, IO € MOXiAHMMMU Bif HUX [2, c. 48]. BBaxkaemo, 1110 TaKWi minxis
LJIKOM MPUUHSATHUI i 1J151 XapaKTepUCTUKIM TPUHIIUITIB B3aEMOBI/I-
HOCHH MiX MiCLIEBUMU AE€PXKaBHUMU aAMiHICTpaLlisSIMU Ta MiCLIEBUM
caMOBpsIAyBaHHSIM B YKpaiHi.

Y KoncTutynii Ykpainu 1996 p. 0CHOBOITOJIOXHI MPUHITATIN
KOHCTUTYLIAHOTO Jlamy chopMyJIbOBaHi y MEPIIOMY PO3AiJii «3araib-
Hi 3acanu». K cripaBeamBo 3a3Havae FO. M. Toauka, 10 3acag KOH-
CTUTYUIHOTO JIaAy CJiJl BiTHOCUTU «HE TiJIbKM 0a30Bi LIIHHOCTI,
BCTAHOBJIEH] Y HOPMaXx-1iJIsIX, Ha SIKi Ma€ OpiEHTYBATUCS YKpPaiHCbKa
nIepxkapa, aje i HOpMU-TIPUHIINATIM, 3 SKUX TTOBUHHI BUXOIUTH TIPU
3MiICHEHHI CBOIX 3aBIaHb i QYHKIIiN OpraHu AepKaBHOI BIagm» |3,
c. 5]. e dyHmaMeHTalIbHI LIHHOCTI, SIKi BU3HAYaIOTh BEKTOP PO3BU-
TKY CYCIUIbCTBA i AepkaBu. {715 UX MPUHLIUIIB XapaKTEPHOIO € BUIA
IOpUANYHA cuja (HaBiTh Y MOPIiBHSIHHI 3 iHIIMMU HopMaMmu KoHceTn-
Tylil), pyHIaMeHTaJIbHUI XapaKTep, HAaWBUIIMIA CTyIiHb abCTpak-
THOCTI, YHiBE€PCaJIbHICTb, IiABUILIEHA CTAOUIBbHICTD, iI€0JIOTIUYHA HeM-
TpaJbHICTh, KOHCTUTYLiITHA (popMa 3aKpillJIeHHS, CACTEMHICTb.

Cepen TIpUHIINIIIB, IO CTAHOBJISATH 3acagyl KOHCTUTYIIMHOTO
Jlafy, HeMa cyoopauHallii, MiAnopsiAKyBaHHSI, BCi BOHU € OIHAKOBO
BaKJIMBUMM TSI CYCITUILCTBA 1 iepxKaBu. OJHAK PO3TJIsII LIUX TPUH-
LIUITiB, Ha HAIII ITOTJISI, TOLLJIEHO PO3MOYATH 3 TIPUHIIAITY HApOITHO-
IO CYBEPEHITETY, OCKiIbKM caMe BiH BU3HAUA€ IKepesio Blaau B Kpa-
iHi i THM caMuM (DOPMYITIOE «CUCTEMY KOOPAWHAT» Y MYOTiTHHX,
y TOMY YHCJTi yIIPaBIiHChKUX, TPABOBiAHOCUHAX.

3MicT npunyuny HapodHoeo cyeeperimemy, c(HOPMYJIbOBAHOTO
y 4.2—3 c1.5 KoHCcTuTy1ii, moisira€ y BU3HaHHI HapoIy HOCIEM Cy-
BEPEHITETY 1 €IMHUM JXKepesioM Biaau. Came Hapoay HaJleXXUThb
npaBo OyTU BUILLIUM CYIJI€IO 3 TUTaHb MyO1iYHOI BJIaay i BUPILIyBaTH
IOJII0 OCTaHHbOI. BiamoBigHO 1fOoro BOJIsI, BUCIOBIEHA B IMTEBHUX
dopMax, € ICTHHHUM i EAMHUM 06a31COM JAep>KaBU i MiCLIEBOTO caMO-
BpsaayBaHHs1. CaMe BiJ BOJIi HApOoy BUXOAUTH MaHIAT Ha YCTpil
JiepkaBHy i OyIb-s1Ki 3MiHM 11 OpMU, BXOIKEHHS Iep>KaBU y BiIo-
BigHi MixaepxXaBHi 00’eqHanHg. [IpaBo BU3HavYaTu i 3MiHIOBAaTH
KOHCTUTYUIHHUMI naa B YKpaiHi HaJleXUTh BUKJIIOUHO HApPOIy
i He MOxe OyTH y3ypItOBaHe JepXKaBolo, il OpraHaMu Y1 MOCag0BUMU
ocobamMu; BOIHOYAC HiXTO HE MOXE Y3YPIyBaTH Jep>KaBHY BJIamdy.
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B acrniexTi B3a€MOBiZHOCHH OpraHiB IMy0JIiYHOT BJIaaA Ha MiCLISIX
CJTil BiA3HAYMTH, 1110 SIK MiCLIEBi Iep>KaBHi aaAMiHiCTpallii, TaK i op-
TaHM MiCIIEBOIO CAaMOBPSIIYBaHHS € OpraHaMU BJIaay HapOIy; BOHU
OIHAKOBOIO MipOI0 € MpeICTaBHUKAMU BOJIi HAPOIy B MeXKaX HalaHUX
iM TTOBHOBakeHb. Ake y u.2 cT.5 KoHctuTyii Ykpainu npsimo ro-
BOPUTHCS TIPO T€, 1110 HAPOJI, 3AiCHIOE CBOIO BiIaly Oe3M0CepeIHbO
igepe3 opraHu IepKaBHOI By Ta OPTaHU MiCIIEBOTO CAMOBPSIAY-
BaHHs. 3 OIJIsIAy Ha 1ie He MOKHa roroautucs 3 mosutieio A. P. Kpy-
CSIH, sIKa He BU3HA€ MiclleBE caMOBPSAyBaHHS (hOPMOIO HApOI0-
Bnanas [1, c. 17]. Ha Haw normsia, Ajisi IpOTUCTAaBIEHHS HAPOMY
i TepUTOpPiaJIbHMX TPOMaJ HeMa TocTaTHix miactaB. HaBmaku, Tepu-
TOpiajibHi TpOMaaM CJif pO3TASAATH SIK CKJIAAOBI €J1EMEHTH, SKi
3a TEpUTOPiaJlbHOIO O3HAKOIO CKJIaAalOTh TaKUil KOJIEKTUBHUM
cy0’€eKT MnpaBa, siKk Hapo/.

I[IpuHuMO nepicagrHoeo cygepernimemy O3HaAuYa€ BU3HAHHS
Jlep>KaBHO1 BJIaAM MOXiAHOIO Bi Hapoay BEpXOBHOIO BJajao0lo0,
110 BUSIBJISIETHCS Y CAMOCTIMHOMY 3[iiICHEHHI JIepXaBOl CBOIX
(yHK11iit B paMKax HallioHaJIbHOTO i MiXkHapoaHoro rpasa. Crinpa-
FOUNCh Ha JIeTaJlbHe BU3HAUCHHS CYBEPEHITETY YKpaiHM, 110 Ja€Th-
ca y Jlexnapatiii mpo Aep:KaBHU cyBepeHiTeT YKpaiHu Bix 16 numnHs
1990 p., MOXHA BUIITUTHA YOTUPU BHYTPIILIHIX i ABi 30BHILIHIX O3HA-
KU Iep>KaBHOI'O CYyBEpEHITeTY:

BHyTpilHi o3HaKU:

— BEPXOBEHCTBO — HA TEPUTOPIl Aep>KaBU HE MOXKe OyTH IHIINX,
KOHKYPYIOUMX 3 HElO BJal; TUIbKM IepxkKaBa MOXe POOUTHU CBOi Be-
JIIHHSI 3araibHOOOOB’I3KOBUMU;

— CaMOCTIIHICTb — OyIb-sIKe TMIPOTU3aKOHHE BTpyYaHHS iHIIIUX
Cy0’€KTiB MOJITUYHOI CUCTEMU a AiSTIbHICTh JepXKaBU 3a00POHEHE;
y IepKaBM TOCTaTHBO BIIACHUX PECYPCiB IUIST BAKOHAHHSI CBOIX 3a-
BIAHb i QYHKIII;

— IIOBHOTA — Jiep>KaBHA BJIafia PO3MOBCIOIKYETHCS Ha BCi ce-
PH CYCIIJIBHOTIO XKUTTS 0€3 BUHSTKY; IepxKaBa Ma€ MpaBo BUPiLlly-
BaTU Oyab-sKi CIIpaBu, 110 CTAHOBJISITh CYCHiJIbHUI iHTepec, 0e3
BUHSTKY;

— HeMNoHiJIbHICTh — AepsKaBHa BJIaJa € LiJTiCHOIO, EAMHOIO; MiX
Iep>XKaBHUMU OpTaHAMU i TiIKAMU BIIaAH PO3IOMIISIOTHCS JIAIIE
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MOBHOBaXXEHHS 151 Oiblll €(heKTUBHOIO BUPIILIEHHS CYCHiIbHUX
CIpas.

30BHIIlIHI O3HAKMU:

— HE3aJIeXHICTh — Jep>KaBa caMOCTiiiHO (POpMy€E CBOIO 30BHillI-
HIO 1 BHYTPIIIHIO TOJITUKY, BTPYYaHHS iHO3eMHUX AEPKaB y BHY-
TPIllIHi CIpaBX CYBEPEHHOI IepKaBU € HEMPUITYCTUMUM;

— PpiBHOIIPABHICTh — JepXkKaBa Ma€ pPiBHi MpaHa i 000B’I3KU
y TIOPiBHSIHHI 3 iHIIUMY CYBEepEeHHUMMU AepXKaBaMU, € TOBHOLIHHUM
YYaCHUKOM CBiTOBOI CITIJTbHOTH.

3a3HavyeHi 03HAKM Jep>KaBHOTO CYBEPEHITETY JalOTh IMiJICTaBU
JIJIS 3amepevyeHHsT TPOTU TBEPIKEHHSI, HIOUTO MiclieBi aaMiHicTpalii
€ MOBHICTIO pIBHUMM Y CBOiX B3aEMOBITHOCMHAX 3 MiCLIEBUM CaMO-
BpsAyBaHHSIM. MoBa MoXe MTH MPO Ty YU iHIINY CTYIiHb MapuUTeT-
HOCTi TaKMX B3aEMOBITHOCHUH, aJie )KOMHUM YMHOM He TpO PiBHICTb
paBoOBOro cTaTycy. Miclesi nepxkaBHi aaMiHicTpallii € CKJIaf0BUMU
eJleMeHTaMU JepKaBHOIO MeXaHi3My, eJlieMeHTaMU 3arajibHOi CyBe-
PEHHOI MOJIITUYHOI OopraHi3ailii cycrijibcTBa. MiclieBoMy caMmOBpSsI-
JIyBaHHIO TaKi 03HAKU He TTpUuTaMaHHi. binble Toro, oocsr pyHKIii
1 MOBHOBaXX€Hb MiCLIEBOI'O CAMOBPSIIYBAHHSI € MOXIAHUM BiJl IepxKa-
BM, 3aJI€XKUTh BiJl 3aTaJIbHOTO TOJITUYHOTO KypCy AepXKaBH i, SIK 3a-
CBiUy€e iCTOPUYHMIA TOCBi/, 3MiHIOETHCS B 3aJI€3KHOCTI Bil (hopMu
JiepKaBU, CYCHiIBHOI ITPAaBOCBIIOMOCTI Ta iHITNMX YMHHUKIB. Co1li-
ajtizallisl i aeMoKpaTu3allisl Aep>KaBU, JeLeHTpati3allis i 1eKOHLIEH-
Tpallisl mep>XaBHOI BIaIy HEOAMIHHO IIPU3BOISITH 10 3POCTAHHSI
(YHKIIil i TOBHOBaXXeHb MiCLIEBOTO CAMOBPSIIYBaHHSI, i HaBIaKH,
ABTOPUTAPHI TEHNIEHLIi1, IEeHTpasi3aLlist Aep>KaBHOI B1aau 00’ €KTUBHO
TITHYTH 32 COOO0IO 3rOPTaHHS POJIi MYHILIMITAJILHOI BJIAIH.

To1oBHUM BEKTOPOM PO3BUTKY Cy4acHOI MOJITUYHOI CUCTEMU
BCiX LIMBiNi30BaHUX KpaiH € ryMaHis3allisi cyciijibcTBa. Tomy st
Cy4acHOTO eTany pOo3BUTKY B3aEMOBITIHOCHH MiX IiIcUCTeMaMU
my0JIiYHOI BJIaIX HA MiCLIEBOMY PiBHi IPIOPUTETHOTO 3HAYEHHS Ha-
OyBa€ MPUHLMII Halleuuoi coyiarvHoi yinnocmi aodunu. 1eit mpuH-
uun nepenbdbavyae 6€3yMOBHUI MPIOPUTET MpaB i CBOOO JIIOAUHU
B IiSITTBHOCTI OpraHiB ITy0J1iyHOI Biaau. [0JJ0BHUM KpUTEpieM eeK-
TUBHOCTI B JisIbHOCTI OpraHiB MyOJIiYHOI BIaIU CTAE caMe «JTI0/I-
cbKuii BUMip». 2Ko/iHa iHI11a MeTa He MOXKe CJTYTYBaTH MiJICTaBOIO IS
00OMEXXEeHHS YU CKacyBaHHSI OCHOBHMX MpaB i cBoOoa ocoou. Opra-
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HU MyOJIIYHOI BIaly CTBOPIOIOTHCS i MitOTh JIs 3a0e3IeUeHHS ITpaB
JIIOVHU, BCi iHIII iX GYHKILi1 € moxinHuMU. Ak 3a3Havae B. B. Lpet-
KOB, TOJJOBHUM KPHUTEPieEM e(eKTUBHOCTI CYyJaCHOTO ACP>KaBHOTO
YIPaBJiHHS B COLiaJIbHO-MOJITUYHIl cdhepi € «HalOiIbII MOBHA
BiAMOBIAHICTD YIIPaBIiHCHKOI AiSUILHOCTI JOKOPIHHUM iHTEpecam
CYCHiIbCTBA, PO3IIMPEHHS i MOTJTUOJEHHS JeMOKpAaTii, 3a0e3meyeH-
HsI ITpaB i CBOOOJI TPOMAJISIH i IX IIpaKTHYHA pealtizallis...» [4, c. 68].
3 orsioy Ha 1ie, B3a€EMOIST MixK MiCLIEBUMU JIep>KaaAMiHiCTpaLisiMu
Ta MiCLIEBUM CaMOBPSIAYBAaHHSM TaKOX Mae€ IMepeciiayBaTu LiTb
SIKOMOTa TIOBHIILIOTO 3a0e3IeYeHHsI TIpaB i CBOOO JIOAUHU i IPo-
MaJsiHMHA Ha MiABiAOMYill TepUTOPii.

[Mpunumn demoxpamusmy, 3akpiruienuit y ct.1 Koncturyii
VKpainu, o3Haya€e mpaBo i peajibHy 31aTHICTb TPOMAaJIsSIH, ITUPOKUX
BEPCTB HACEJEHHSI BIUIMBATU HA MPOLIeC BUPOOJIEHHS i 3MiCT my0J1iu-
HO-BJIaIHUX pillleHb. ¥ HOBITHili JIliTepaTypi 3 Teopil AepKaBU i Ipa-
Ba HAOYJIO MOIIMPEHHS «PO3LINPIOBATIbHE» TIYMaueHHS IEMOKpaTii,
KOJIM IEMOKPATis OTOTOXKHIOETHCS 3 B3ipIieM, OIITUMAJIEHIM YCTPO-
€M nepxkaBu. Ha Hain morisia, OijibIl KOPEKTHUM € «OyKBaJlbHE»
TJAyMadyeHHS JeMOKpaTil 9K GOpMU MOJTITUYHOTO PEXUMY, KOIU
JIEeMOKPaTUYHOIO BBAXKAEThCS «Ta IepxKaBa, YCTPili i MisTbHICTh SIKOT
BiMOBiNaOTh BOJIi HAPO.Y, 3araIbHOBU3HAHUM TTpaBaM i CBOOOIaM
JIOMWHMY i TpoMaasiHuHa» |3, c. 39]. ¥V nemMokpatuuHiii nepxkani ma-
I0Tb CTBOPIOBATUCS HAJIEXKHi YMOBM JJI51 AisSIbHOCTI Pi3HOMaHITHUX
Cy0’€KTIB ITOJITUIHOI CUCTEMMU: TTOJIITUIHMX ITapTilA, CITITOK, aCOIIi-
alliii, 1110 BiZoOpaxkaloTh 0araTOMaHiTHICTb COLlialbHUX, MTOJITUYHMX,
€KOHOMIYHUX ieasiB, MparHeHsb i mporpam. B sKocTi HEOAMIHHOTO
eJIeMeHTa TOJIITUYHOI CUCTEMU AEMOKPATUYHOTO CYCHIJIbCTBA CJIi[I
pO3IJIsiAaTy i MiclieBe caMoBpsiAyBaHHs. ToMy MiclieBi AepkaBHi
aaMiHiCTpallil MarOTh PO3IJISLIATU MiCLIEBE CAMOBPSIIYBaHHS SIK e(DeK-
TUBHMI 3aci0 3aTy4eHHS IIIMPOKUX BEPCTB HACEICHHS BilMIOBIAHUX
aIMiHICTPaTUBHO-TEPUTOPIAIBHUX OAUHULb 10 YIIPABIiHHS CyC-
MMJILHUMM CIIpaBaMU, SIK 3aci0 migBuiieHHs e(eKTUBHOCTI AeprKaB-
HOTO yrpasjiiHHsg. Heo0XxiZHO0 yMOBOIO IeMOKpATii Ha MiCLIEBOMY
PiBHI € MOCTiliHE BpaxyBaHHsI TPOMAaJAChKOI AYMKU IIPU PO3poO0ILIi
i IPUITHATTI SIK CAMOCTIMHUX, TaK i CIIJIbHUX PillIEHb.

[MpuHLUMT yHiMapuszmy ab0 yHiTapHOI DOPMHU IEPKaBHOTO
YCTpOI1O y cepi Jep:KaBHOIO yIpaBaiHHS O03HA4Ya€ BiACYTHICTh
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y ckiaani Ykpainu Oyab-sIKUX Iep>KaBOIOAIOHUX YTBOPEHb, €EAHICTD
CHUCTEMU 3aKOHOJABCTBA Ta €AHICTh AEP>KABHOTO MEXaHi3MY, Y TOMY
YUCJIi — €AHICTh CUCTEMM OpraHiB BUKOHABYOI Blaau, TaK 3BaHOIL
«BUKOHABYOI BepTUKadi». B anMiHiCTpaTUBHO-TEPUTOPiaTIbHUX
OIMHMIISIX HE MOXYTb CTBOPIOBATHCH OPraHU, MapaieibHi 3 Miclie-
BUMU OpraHaMM epXKaBHOI Bjaau. BoHU MOXYTbh MaTH TilbKU
BJIACHi OpraH’ MiCIIEBOTO CAMOBPSIIYBaHHSI, IIOPSIOK (DOPMYBaHHS,
GyHKIIii Ta KOMIIETEHIIisl IKMX BU3HAYAlOThCSI. 3aKOHOJaBCTBOM
VYkpainu. ABToHoMHa Pecniyosika Kpum € agMiHiCTpaTUBHO-TepU-
TOpiaJIbHOIO aBTOHOMIEIO y CKJIai YKpaiHU i HiSIKUM YMHOM He I10-
PYILYE YHITAPHOTO XapaKTepy Hallloi Aep>KaBHu.

Kpim TOro, BaXKJIMBUM MPUHILUIIOM € KOHCTUTYLIMHE GU3HAHHS
i eapanmosanicmo micyesoeo camospsadysanus (c1. 7 KoHCTUTYI1I1).
TakuM YMHOM KOHCTUTYLIHHO 3aKJIafeHU! MPUHIIUIIOBO HOBUI
MiAXig 40 MiCLIEBOTO CaMOBPSIAYBaHHS, SIKMIA TIOBHOIO MipOIO BiJIO-
Billa€e 3araJJbHOBU3HAHOMY MOro pO3yMiHHIO, y TOMY YMCII i1 chop-
MYJIbOBaHOMY B €BpOIeChbKili XapTii MiCLIEBOTO CaMOBPSITyBaHHS
[5]. Lle o3Hauvae, 1o B YKpaiHi MyHillMnaabHa Bjiaja BU3SHAETHCS
B SIKOCTi CaMOCTIAHOTO BUIy ITyOJiYHOI BJlaay, a OPTaHu, 1O L0
BJIaAy 3IiliICHIOIOTh — OPraH1 MiCIIEBOI'O CAaMOBPSIIYBaHHS —HE BXO-
IISITh A0 EeP>KaBHOTO amapaTy, OOYMOBIIIOE 3aKPIiIlJIEHHS B KOMITe-
TEHIIil OpraHiB MiCLIEBOrO caMOBPSIIYBaHHSI BCiX IIMTaHb MiCLIEBOTO
3HaueHHs. Ak 3a3Hayae M. O. baiiMypaToB, IIUISIXOM KOHCTUTYLili-
HOI perjiaMeHTallii MiClIeBOTO CaMOBPSIAyBaHHS OOMEKEeHO €TaTU3M
nepxaBH, 3adikcoBaHO 1 000B’I3KM 1100 ACLEHTpasli3allii Ta 1e-
KOHLIEHTpaLii BJJaCHMX IIOBHOBaXeHb [6, ¢.15].

[MpuHLIIUTT coyianbroi depicasu 03HAYAE CIIPSIMOBAHICTh IEPXKaB-
HOI1 MOJIITUKM Ha TePIIOYEeProBe 3aJ0BOJEHHS COLliaIbHUX MTOTPEO
rpoMansH. 3a3HauYeHUI IIPUHIIUII TTOKJIada€e Ha MiCIIeBi Tep:KaBHi
aaMiHicTpallii CITiIbHO 3 MiCLIEBUM CaMOBPSIIYBaHHSIM O0OOB’SI30K
PO3pO0OJIATH i 3AIACHIOBATH CTieliaIbHi COLlialbHi TPOrpaMu, CIIpsi-
MOBaHi Ha MiABUILIEHHST 3araJlbHOTO PiBHS XXUTTS MiCLIEBUX KUTEJIIB,
MiATPUMKY COLIIaTbHO BPa3JIMBUX MPOIIAPKiB HACEJIEHHS, BUPiBHIO-
BaHHSI IOXO/iB rpoMaisiH, 3MiACHEHHSI 3aX0/1iB 111010 PO3LINPEHHS
MepexXi i 3MilITHEeHHsI MaTepialbHO-TEeXHiIYHO1 0a3u

[Mpunuwmn npasosoi depycasu 3axpirnennii y ct.1 Koncruryiii
YkpaiHu i nependavyae oOMeXeHIiCTh Aep>KaBHUX OPraHiB MPaBoOM,
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Mepll 3a Bce AEMOKPAaTUYHOIO KOHCTUTYLIIEIO i TpaBOBUMU 3aKOHA-
MU, BUJAHWMU Ha MiACTaBi i€l KOHCTUTYLIT.

Tomy y BifHOCHHAX 3 MiCLIEBUM CaMOBPSIIYBaHHSM AepKaaMi-
HiCTpallii MalOTh BUCTYTATH SIK OPTaHU MPaBOBOi Aepxkasu. Lle o3Ha-
Yae, 10 B iX JisITIbHOCTI HEMa€e Miclsl «TeneOHHOMY IpaBy», BO-
JIIOHTApU3MYy, CBaBiIbHOMY THUCKY Ha MiClIeBe CaMOBpPSIyBaHHS
Touo. BomHouac mpuHIUIT TPaBOBOI AePKaBU MOKIAAE€ BiIMOBIIHI
000B’sI3KM i1 Ha MiClIeBe CAaMOBPSIIyBaHHSI, HacaMmIiepea 000B’ I30K
HEYXWJIBHOTO JONepKaHHS MPaBOBUX 3aKOHIB.

SIK cnpaBeJIMBO 3a3HAYA€EThHCS Y CHeLliallbHi JliTepaTypi, FoJ10-
BHE MPU3HAYEHHS YIIPaBJIiHHS B LIUTOMY i BCiX OpraHiB BUKOHABYO1
BJIaAU, 110 MOro 3AiliCHIOI0Th, — IpallloBaTyU Ha MiACTaBi i1 1JIs1 BU-
KOHaHHS 3aKOHIB, TOOTO MiATPUMYBATU CTIMKUIA PEKUM 3aKOHHOC-
Ti B KpaiHi. Came 11e € TOJIOBHOI KOHCTUTYLIHOIO TOMiHAHTOIO
OyIb-SIKOTO BUIY AeP>KaBHOI IisIIbHOCTI [7, ¢.224].

TIpuHLMN 3aKkoHHOCMI CTOCOBHO JisIIBHOCTI OpraHiB MyOJIiuHO1
BIaau 3akpimieHui y 4.2 ¢T.19 Koncruryuii Ykpainu: «Opranu
JepkaBHOI BJIaJIM Ta OPTaHU MiCLIEBOTO CAaMOBPsIIyBaHHS, 1X IToca-
JIOBi 0cOOM 3000B’s13aHi IisITU JIMILIE Ha IIiCTaBi, B MeXaX ITOBHO-
BaXKeHb Ta y CIocid, 1o nepeadadyeHi KoHCTuTylieo Ta 3aKkoHaMu
Ykpainu». TakuM YMHOM, KOHCTUTYLITHO BU3HAHO, 1110 32 MeXaMu
KOMIIETeH1lii, Bu3Ha4eHOi KOHCTUTYIIi€10 Ta 3aKOHOIaBCTBOM, Op-
raHu MyOJIiYHOI BJIaAU IiSITU HE MOXYTb. 3 iHILIOTO OOKY, 3 KOHCTU-
TYUifHOTO MPUMKCY BUILIMBAE, 1110 KOMITETEeHL1is1, (DOpMU i MeTOAU
JiSUTBHOCTI OpraHiB MyOIiuHO1 BJIaAX MalOTh OYTH 3aKPirjieHi B YMH-
HOMY 3aKOHONIaBCTBi. Lle € BaXk/IMBOIO rapaHTi€0 3aXUCTy MpaB
i cBOOOI rpoMaisiH BiJ cBaBi/LIs TocagoBux ocio. Ha xanb, Koncru-
Tylisd YKpaiHu, CTaTyTHi 3aKOHU (30KpeMa, «I1po miciieBe camo-
BpSAyBaHHS B YKpaiHi» 1997 p., «[Ipo miclieBi nep>kaBHi agMiHicTpa-
wii» 1999 p.) Ta rayiy3eBe 3aKOHOAABCTBO BU3HAYAIOTh KOMITETEHIIi10
MicClIeBUX OpraHiB Iy0JIiYHO1 BJaau JOCUTh 3aTalbHUM YMHOM, 0e3
HaJIe’KHOT KOHKPETH3allil Ta pO3MesKyBaHHS TOBHOBaXKEHb, 1110 M0~
POIIXXY€E HU3KY MPOOJIEM 111010 3a0e3MeYeHHS MPUHIIUITY 3aKOHHOC-
Ti Ha MiCLIEBOMY PiBHi, HAIIPYTy y BiITHOCHMHAX MiX MiCLIEBUM CaMO-
BPSIIYBAHHSIM i Aep>KaaAMiHiCTpaLlisIMU.

IMpuHuUN esacrocmi monsrae y BU3HaHHI HeOOXiTHOCTI
1 BUMO3i 000B’SI3KOBOTO JOTPUMAaHHS 0€3MePEIIKOIHOTO PYXY
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iH(OopMaLiiiHUX TTOTOKIB y MeXaX IMOJITUKO-TIPaBOBOI CUCTEMU
[8, c.50]. Lle#t npuHUMI BiAKUIa€e Oyab-sKi MEPEIOHU HA LLISIXY
CYCTIJIbHO 3HAUyIIO01 iH(popMallii, 3a BAHATKOM JIMIIIE MiHiMaJIbHUX
npaBooOMeXkeHb, HEOOXiIHUX AJs 3a0e3MeueHHs] HallioHaJbHO1
0e3rexku Ta 000POHO3IaTHOCTI, i BOAHOYAC BUMarau BiJl JAep>KaBu
HaJaroJKeHHs MilITHUX, TTOCTiiTHUX 3B’SI3KiB 3 rpoMaachbKicTio. [Tpu
LIbOMY IIBUIKUI PO3BUTOK 3acO0iB MAaCOBOI KOMYHiKallii 3HAYHO
noJiermye iHpopMaliiH1it 0OMiH, Ja€ 3MOTY SIKiCHO T KiJIbKiCHO
oro mMoKpaluTH, i BOOHOYAC pOOUTH BCe OibII MpobaeMaTuy-
HUM IIPUXOBYBAHHS BilIOMOCTEH Bill IIMPOKUX KiJl TPOMAaICHKOC-
Ti. Ha BimMmiHy Big monepenHiX MPpUHLMIMIB, MPUHLMIT IJ1aCHOCTI
He BinoOpaxeHuil y TeKcTi KOHCTUTY1T y BUTJISIIi OKPEMOI HOPMU,
aJie BUILUIMBAE 3i 3MiCTy HU3KU KOHCTUTYLIIHHUX HOPM (30Kpema,
i3 mosoxeHb cT.57, u.1 c1.84, 4.2,3 c1.94, n.7, c¢1.129) i npsimo 3a-
KpiIJieHuii y 6araThoX 3aKOHax, 110 BU3HAYAIOTh CTATyC OPraHiB
JIep>KaBHOI BJIaAM i MiCLIEBOTO cCaMOBpPsIAYBaHHS. Y KOHTEKCTi J0-
CIIXyBaHUX TIPOOJIEeM MPUHIMI IJTACHOCTI O3HAYaE, 110 3MIiCT
i CIPSIMOBAHICTh BiTHOCUH MiXX OpraHaMu MiCIIEBOTO CAMOBPSIIY-
BaHHSI i MiCLIEBUMU JIep>KaBHUMMU aIMiHiCTpalliIMU MalOTh SIKOMOTa
MOBHillIe i1 oTlepaTUBHillIe JOBOAUTUCS 0 BiZoMa TEpUTOPiaJTbHUX
rpoman. Amke Bil 00i3HAHOCTI HaceJeHHs 1100 MiCLIEBUX CIIpaB
3HAYHOIO MipOI0 3aJIeKUTh SKICTh BJIaAHUX pillleHb, 110 MpUiima-
I0ThCS MiCLIEBUMU OpraHaMu BJIaJM, iX 00’ €KTUBHA OOYMOBJIEHICTh
i1 e(eKTUBHICTD. AK 3aCBiIUy€E NOCBiJ, INIACHICTb € CYTTEBOIO ra-
paHTI€O Bif 3710BXMUBaHb CIY>KOOBUM CTaHOBMILIEM, Kap’ €pU3MY,
KOPYMITOBAHOCTi Ha BCiX piBHAX MyOsiyHOI Biaagu. TuM Oiibli
11e € CIIpaBeAIMBUM JIJISI MiCLIEBUX OPTaHIB BIaau, SIKi € HAUOLIbII
HaOJVKEHUMU 10 HACEeHHS i MaloTh OYyTH HalOiIbII 00i3HAHUMU
po iX HACTPOI i MOTpedu.

Hpyra rpyma 3arajibHUX MPUHIIMITIB TAKOX CTOCYEThCSI OpraHi-
3allii Ta TisUIbHOCTI MaiiXke BCiX OpraHiB MyOJIiIYHOI BJIaIu, ajie HE Ma€
03HaK, MpUTaMaHHUX OCHOBAM KOHCTUTYLIIMHOTO Jafay YKpaiHu.
o 1i€i rpynu MoxHa BigHecTH: podecioHaizM (KOMIETEHTHICTb),
€KOHOMIYHICTb, €(PEKTUBHICTb, CAMOCTIIHICTb, PIBHUIA TOCTYII IPO-
MaJsiH A0 Aep>KaBHOI i MyHILIMMTATbHOI CY>K0U, MOETHAHHST BUOOP-
HOCTi i MpU3HAYYyBAHOCTI, KOJEriaJlbHOCTI Ta €AMHOHAYAJILCTBA,
MOEAHAHHS 3araJlbHOJEPKABHUX i MiclIeBUX iHTepeciB To11o. BoHu
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MiAnopsaKOBaHi OCHOBAaM KOHCTUTYLIMHOTO Jlaay i MOIIMPIOIOTH
CBOIO JIi10 Ha BCi OpraHu MyOJIiYHOI BJaau.

Sk cripaBemuBo 3a3Havae A. P. KpycsH, B3aeMofis B cucteMi
MyOIiYHOI BJIaiX TIOBMHHA 3[iiICHIOBATUCS HA OCHOBI KOHCTUTYLIii -
HUX TOJIOKEHb MPO «EAHICTH i LUiJiCHICTD JepKaBHOI TEPUTOPIi,
MOEeIHAHHS LeHTpaJti3allii i AelieHTpati3allii B 30iliCHeHHI Aep>KaBHOL
BJIaJY, 30JIaHCOBAHICTh COL[iaIbHO-EKOHOMIYHOTO PO3BUTKY PETi-
OHiB, 3 ypaXyBaHHSM iX iCTOPUUHUX, EKOHOMIYHUX, €KOJIOTIYHUX,
reorpadivyHux i feMorpadiqyHux 0cOOIMBOCTEN, ETHIYHUX i KYTBTYpP-
HUX HiHHOCcTeM» [1, ¢.81]. Lli BigmpaBHi 3acanu, chopMyabOBaHi
y cT.132 KoHcTuTy1ii YKpaiHu B SIKOCTi MIPUHIIMITIB aAMiHiCTpaTUB-
HO-TEePUTOPiaIbHOTO YCTPOIO YKpaiHU, BUCTYIAIOTh SIK 3arajbHi
OpIEHTUPU MPU BUPILLIEHHI OpraHaMu BJIaau (30Kpema i MiCLIeBUMM )
OyAb-SIKMX MUTaHb, BiAHECEHUX 0 1IXHbO1 KOMMETEHIIii, y TOMY 41C-
JIi ¥ y BiTHOCMHAaX MixX c00010. AJI’Ke BilloMO, 1110 MiCLIeBi JepxKa-
MiHicTpallii 30pi€HTOBaHiI HacaMMepea Ha TOCSITHEHHS 3arajJbHO-
IepXKaBHUX 3aBIaHb, a IJIS MiCIIEBOTO CAMOBPSITYBAaHHS TIEpPIIIOUEp-
TOBMMM € MiCLIeBi, JJOKaJbHi iHTepecu. 3a TaKUX YMOB J0JepKaHHS
O03HAUYEHUX MPUHIUITIIB YHEMOXINBIIOE BUHUKHEHHSI KOH(MJIIKTiB
YU MPOTUCTOSTHHSI HA MiCLIEBOMY PiBHi, € TapaHTIE€I0 OTIEPATUBHOTO
1 e(peKTUBHOTO BUPILIEHHS HASIBHUX MTPOOJIEM.

Ha BinmiHy Bin 3arajibHuX, crieliajibHi MPUHILIMIIUM CTOCYIOTbCS
BUKJIIOYHO B3a€EMOBITHOCUH MiX HOCTiIXXyBaHUMU CY0’€KTaMU —
MICLIEBUMMU ACPKaBHUMMU aAMiHICTpallisIMU Ta MiCLIEBUM CaMOBPSI-
JTYBaHHSIM — i HE MOXYTb 0€3 CYyTTEBOI'O KOPUTYBaHHS 3aCTOCOBYBa-
TUCH [0 IHIIMX OpraHiB MyOJIiYHOI BJIaIU.

Ha nymxy T. C. CMUpHOBOi, OCHOBHI 3acaay B3a€MOBITHOCHUH
MiCIIEBOI'O CAaMOBPSIYBaHHS Ta MiCLIEBUX J€pXKaAMiHiCTpallill, KOH-
LIeNTyaibHO Bu3HaYeHi KoHcTutynieto Ykpainu, 3akoHamMn Ykpai-
Hu «Ilpo micueBe caMoBpsimyBaHHS B YKpaiHi» Ta «[Ipo Micuesi
JlepKaBHi aaMiHicTpallii», B y3araJbHEHOMY BUIJISII 3BOJSITHCS
J1o Takoro: «HiTke po3aMexxyBaHHs cpep BimaHHSs, (PYHKIIIH i TOBHO-
BaXXeHb MiCLIEBOTO CAMOBPSITYBAHHS i MiCLIEBUX ACP>KaBHUX aAMiHi-
CTpalliii; IOPpUAMYHO rapaHTOBaHA 3a00pOHAa BTPYYaHHSI MiCLIeBUX
JepXKaBHUX aAMiHiCTpalliil y 3AiiCHEHHSI MiCLIEBUM CaMOBPSITyBaH-
HSIM BJIACHMX ITOBHOBaXKEHb i HAJICSKHUI KOHTPOJIb 3 00KY MiCIICBUX
JIep>KaBHUX aJMiHicTpalliii 32 BAKOHAHHSIM MiCILIEBUM CaMOBPSIAY-
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BaHHSIM JIeJIETOBaHUX ITOBHOBaXKeHb IepKaBHOI BUKOHABYOI BN,
3aKOHO/AaBYE 320€3MeUCHHS MEXaHi3My LIUBLTi30BAHOTO PO3B’ I3aHHS
KOHDIIIKTIB (Cya0BUiA i aiMiHiCTpaTUBHUIA TTOPsIIOK) [9, ¢. 179].

BBaxkaeMo, 1110 3a3HaUYeHUI Mepestik MoTpedye NeBHUX J0TMO0-
BHEHbB i YTOUHEHb. 30KpeMa, TIPUHIIAINA YiTKOTO PO3MEXyBaHHS
cep BimaHHsI, GyHKIIiH i TOBHOBaXKEHb MiCILIEBOTO CAMOBPSIIYBaH-
Hs i MiCLIEeBUX Jep>KaBHUX aAMiHiCTpalliii, a TAKOX IOPUIMYHO Ta-
paHTOBaHa 3a00pOHa BTpyYaHHs MiCLIEBUX Iep>KaBHUX alMiHicTpa-
1Ii#1 y 3AiCHEeHHST MICIIEBUM CaMOBPSITyBaHHSIM BJIACHUX TTIOBHO-
BaxkeHb, Bu3HaueHi T. C. CMUPHOBOIO, TOpPeYHO CHOPMYITIOBATH
SIK TIPUHIIMIT TPaBOBOI, OpraHizaliliHoi Ta MaTepiaJbHO-DiHAHCOBOL
CaMOCTIfHOCTi (aBTOHOMIi) 03HaUeHUX cy0’eKTiB. Lleit mpuHITAT
MOXKHA PO3IISIAATH SIK JiaJIeKTUUHE MOEIHAHHS KiJIbKOX MOCTYIaTiB:

1. MicueBe camMOBpsIIyBaHHS i MiClIeBi AepXKaaMiHicTpallii ic-
HYIOTb i PYHKIIIOHYIOTh HE3a/IeXKHO OWH BiH OAHOTO, iXHS KOMIIe-
TeHLIis1 Mae OYTH YiTKO OKpecJieHa i po3MeXKoBaHa.

2. PimeHHs, npuiiHATI 03HAYEHMMM Cy0’€KTaMM B MeXKaxX BJlac-
HO1 KOMIIETeHILlil, He MOTPeOYIOTh 3aTBEPIAKEHHSI KOHTPAreHTOM.

3. IlpaBoBuii cTatyc, MOPSIOK OpraHizalii Ta TisIbHOCTI Mic-
1IEBOTO CAaMOBPSITYBaHHS i MiCLIEBUX AepKaaAMiHICTpalliii Ma€ BU3Ha-
yaTucs okpeMuMu 3akoHamMu. KoHcTuTyuist YkpaiHu 3akpiriioe
pi3HiI HaNPSIMKU isJILHOCTI OpTaHiB MiCLIEBOTO CaMOBPSIIYBaHHS
(cT. cT. 140,143) i MmicuieBUX nepxxaBHUX aaMiHicTpauiit (cT. 119).
Lle mae MOXIUBiCTH BUpOOUTH e(DeKTUBHUI MeXaHi3M He TiTbKU
pO3MeXyBaHHSI, aJie i CITiBBiAHOILIEHHSI KOMITETeHLIil OpraHiB Miclie-
BOI ITyOJIiYHOT BJIaIN.

Teopist po3aMeskyBaHHSI KOMIIETEHIIii, B3aEMO/il MiClLIeBUX Opra-
HiB BUKOHABYOI1 BJIaI if OpraHiB MiCLIEBOIO CAaMOBPSIAYBaHHS IPYH-
TYEThCSI HA: PO3Pi3HEHHI MPaBOBOI NPUPOAU OPraHiB MiCLIEBOTO
yIIpaBIiHHS (CaMOBPSIAYBaHHS), 110 € OpraHaMu JBOX Pi3HUX Mif-
CHUCTeM ITyOIiYHOI BTN HA MICLISIX — CAMOYITPABJIiHCHKOI i IepXKaB-
HOi; BUJi€HHI MUTaHb 3arajJibHOAEPKaBHOTO 3HAUYEHHS, 110 «€
CIPaBOIO BChOTO YKpaiHChbKOro Hapoay» (CT. 17 KoHcTuTylii), i «mmu-
TaHb MiCLIEBOTO 3HAYEHHS», 1110 BUPILIYIOTHCS T€PUTOPiaTbHUMU
rpomanamiu (4. I ct. 140 KoHcTuTyii); MOo€qHaHHI MiCLIeBOTO i Aep-
KaBHOTO iHTepecCiB; MOEAHAHHI LeHTpali3allii i JeeHTpaizanii
B JIepXXaBHOMY yIpaBJiHHI, JeKOHIEHTpallil MiclieBOi Iy0JIiuHOi1
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Bnaam (cT. cT. 132, 140, 143, 144 KoHcTuTylii); 000B’SI3Ky OpraHiB
JIlep>KaBHOI BJIaJIX 1 OpraHiB MiCLIEBOTO CaMOBPSIAYBaHHSI, IXHiX MO-
CaJI0OBUX OCi0 HisITM TIILKM Ha ITiACTaBi, y MexXaxX MOBHOBaXXeHb
i cmocoboM, 110 nependayeHi KoHcruryilieto i 3akoHaMu YKpaiHu
(ct. 19 KoncruTytiii).

Po3MexxyBaHHS MpeAMETiB BeACHHS [TOBMHHE OYTU CIIPSIMOBaHE
Ha Te, 100 y CBOI CYKYMHOCTi BOHU 3a0e3IeuyBajy peasi3allito
YMPaBJiHCbKUX (DYHKIIIl, 1110 BUXOJSITh Bifl pi3HUX Cy0’€KTIB Miclie-
BOTO yIpaBJliHHS (OpraHiB MiCLIEBOTO CAMOBPSIAYBAHHS 1 MiCLIEBUX
Jep>KaBHUX aAMiHICTpalliil), He JOITyCKalouy IPY [IbOMY TyOJTIOBaH-
HS i mapasesizmy.

4. MicueBe caMOBPSITYBaHHS i MiCIIeBi JepKamMiHicTpallii Ma-
I0Th BJIACHY CUCTeMY iHCTUTYLI# i BmacHuii anapat. [1pu ubomy
oprasizallifiHa aBTOHOMisl MiCLIEBOTO CaMOBPSIIYBaHHSI MOJISITa€e
B TOMY, 1110 BOHO, BiZMOBigHO 10 cT.5 BeecBiTHROI AeKiapatiii i cT.6
€BponenchKoi XapTii MiCLIEBOIO CaMOBPSIIyBaHHS, TOBUHHO MaTu
MOXKJIMBICTb, HE TIOPYIIYIOYM OLJIbII 3aTa/IbHUX KOHCTUTYLIIHHUX 200
3aKOHOJIABYMX IOJIOXKEHb, CAMOCTiIiTHO BUSHAYATU Ta BCTAHOBJIIOBA-
TU CBOI BJIACHi BHYTPIIIIHi aAMiHiCTPaTUBHI CTPYKTYpHU (BUKOHABYL
Ta JOTMOMIXKHI OpraHu) 3 TUM, 11100 BOHU BiIMoBiganu crelu@iyHuM
MiclIeBUM MoTpebaM i 3a0e3reuyBaivu YMOBU ISl €DEKTUBHOTO Ta [i-
€BOT0 MiCIIEBOTO yIpaBiiHH [9].

5. O3HaueHi cy0’eKTU MaloTh BIaCHY MaTepiaJbHO-(iHaHCOBY
OCHOBY JIisIJIbHOCTI. 7151 MiC1LIeBOTO CaMOBPSITyBaHHS TaKOIO BUCTY-
a€ KOMyHaJibHa BJIACHICTb i MiCLIEBUI OIOIXKET, 111 MiCLIEBUX JeP-
XKaaMiHICTpaliii — Aep>KaBHa BJIACHICTb i Iep>KaBHUM OIOXKET.

Po3MexyBaHHSI KOMIIETEHIIil HE 03HAYaE, 1110 OpraHU MyO1iYHO1
BJIaI¥ Ha MICIISIX TIOBUHHI 3[IilICHIOBATH CBOIO IisUIbHICTh a0COIIOT-
HO aBTOHOMHO. KommneTeHLiliHa caMOCTiliHICTh TTOBUHHA OyTU
He a0COJIIOTHOIO, a BiAIHOCHO0. 3AiliCHeHHS YIIpaBAiHChKOI disib-
HOCTI 3 ETMHUMM 3aJa4aMU TIPUITYCKAE B3aEMHY ITiATPUMKY OpraHiB
JIBOX CAaMOCTIMHUX TiACUCTEM ITyOJIiYHOT BIaau. 3aKOH TPo MiclieBi
JepkaBHi aiMiHiCTpallil mepeadavyae Taky MOXKJIUBICTb, YCTAHOBIIIO-
04U, 110 MiCLIeBi Aep>KaBHi aMiHICTpallil Ha BiIMOBIAHUX TEPUTO-
PisiX B3aEMOJIIOTH i3 CIIbCLKUMU, CEIMIIHUMU i MICbKMMM pagaMu,
IXHIMY BUKOHABUMMM OpraHaMU i CiTbCbKUMM, CEJTUIIITHUMMU i MiCh-
KMMM TOJIOBAaMU, CIIPUSIOTH Y 3AiICHEHHI HUMU BJIACHUX MTOBHO-
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BaK€Hb MiCLIEBOTO CaMOBpSIAYBaHHSI, 30KpeMa, y pillleHHi MUTaHb
€KOHOMIYHOTO, COLIaJIbHOTO i KYJbTYPHOTO PO3BUTKY BilMOBITHUX
TepUTOPili, 3MILTHEHHS MaTepialbHOI i PiHAHCOBOI 6a3u MiClLIEBOTO
camoBpsayBaHHs (4. 1 cT. 35).

Tomy B SIKOCTI 111e OJHOTO CIIeliaIbHOTO MPUHIIAITY B3aEMOJIL
MiClLIeBUX OpraHiB MyOJiYHOI BIaAX MOXKHA Ha3BaTW MPUHIMIT B3a-
€MHOI MiITPUMKMU i B3aEMOJIOTIOMOTH Y BUPIILIEHH] TUTaHb 3aTaIbHO-
JIep>KaBHOTO i MiCLIeBOT0 3HaUeHHsI. MixX Iep>KaBHOIO i MyHILIMTIAJb-
HOIO BJIaaMU He TOBUHHO OyTU HEMepeOOpHUX MepPeropoaok, 0Co-
0JIMBO Ha PiBHI aJMiHICTPAaTUBHO-TEPUTOPiaIbHUX OJNUHUILb.
Sk cnpaBeauBo 3a3Havae [. M. MiHaeBa, MiclieBi aepkaamiHicTpa-
il i MicueBe caMOBpSAyBaHHS MOEAHAHI COUILHUM JKEepeJoM
BJIaJN, SIKUM € HapO/, i CITIJIbHOIO METOI0 (3a0e3MeuyeHHsI ONTUMallb-
HUX YMOB JIJTS peati3allii mpaB, cBOOO/ i 3aKOHHUX iHTEpeCiB rpoMa-
ngH) [10, c. 227]. Lle 00’€KTUBHO 3yMOBJTIOE HEOOXiAHICTh IXHBOT
CIiBITpali 3 ONTUMAJIEHUM BUKOPHMCTAaHHSIM HasTBHUX CIICILiaTbBHUX
MOXJIMBOCTEM KOXKHOTO i3 Cy0’ €KTIB. Y 1IiJIOMy Ha IIPOIIEC B3aEMO/Iii
MiclLieBUX AepxkaaMiHicTpalliii BIuiMBae HU3Ka pakTopiB. Hacamre-
pel — lie TOTOBHICTb BiAMOBIAHUX MMOCAA0BUX OCi0, HOCIIB BIaau.
IO TIapTHEPCHhKUX BiTHOCHH, a TAKOX BU3HAYEHICTh Y TOMY, XTO
KOHKPETHO MOBUHEH B3a€EMOJiSITU (KOHKPETHi MocaaoBi ocodu
YU BIAIMOBIAHI CTPYKTYpHi minposninu). E¢pekTuBHICTH criBIIpaii
3aJIeXKUTh 1 BiJl TOTO, HACKIJIbKU JOPEUYHOIO € KOHKPETHA CHiBIpaLis
Y KOHKPETHOMY BUITAIKy I 32 KOHKPETHUX YMOB, UM MIPaBUIBHO
BU3HAYCHO METY CIIiBIIpalli, Y4 € OOIPYHTOBAHMMHU OUiKyBaHi pe-
3yJIbTaTH, HACKIJIbKY LLIMPUMU € CTOCYHKHU CTOPiH 1 HACKIIbKY Baro-
MUM, IIpodeciiiHuM € iXHili BHECOK y CIUJIbHUI pe3ynbTaT. ToMmy
BUILIEHA3BaHUI MPUHIIMI Ma€ 3aCTOCOBYBATUCH Y MOEAHAHHI
3 MIPUHILIMTIAMY JTOLUTBHOCTI i1 e(DEKTUBHOCTI.

B yMoBax cTaHOBJIEHHSI MiCLIEBOIO CaMOBPSITYBaHHS i HeycTa-
JICHOCTi AEMOKPAaTUIHUX TPaAMIIii Jep>KaBHOTO YIIPABIIiHHS BKpait
BaXKJIMBO JIOAEPKYBATHCS TIPUHIIUITY TAPUTETHOCTI B3AEMOBITHOCUH
MiX MiCLIEBUMM JE€P>KaBHUMU aAMiHICTpaLliIMU Ta MiCLIEBUM CaMO-
BpsIIyBaHHSIM. 3BiCHO, CTaTyC Aep>KaaMiHICTpallili i opraHiB Miclie-
BOr0 CaMOBPSIAYBAaHHS HE € TOTOXHUM, HacaMIiepesa 3 OTJIsIay
Ha TIPUHIINAI IePKaBHOTO CYBEPEHITETY, IIPO IO MIIIOCS BUIIIC.
OpnHak y B3aEMMHAX MiK JOCTiIXKYBaHUMMU Cy0’€KTaMU HeEMa Miclist
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cybopauMHaliiiHUM BimHocuHaM. HenpunyctumMumu € Oyab-sKi
Ccrpodu «ofepKaBJIEHHSI» MiCLIEBOTO CAaMOBPSIIyBaHHSI, OOTSIKEHHS
foro 3araJpHONACPXKaBHUMU (DYHKIISIMU i 3aBIaHHSIMU, HaMaraHHsI
Jiep>KaBHUX YMHOBHUKIB MiAMOPSIAKYBAaTH COOi OpraHu Ta MocagoBUX
0ci0 MiclIeBOTO caMOBpsSIIyBaHHS. 3BiCHO, 11O TTAPUTETHICTD BiJl-
HOCHUH BMMara€e BMiHHSI 3HaXOJUTU KOHCEHCYC, UTU Ha KOMITPOMicH
3 KOHTPAareHTOM, CTaBUTh Ha MOPSIOK IeHHWI BUCOKMI PiBEHb Mi-
JIOBOTO CITiJIKYyBaHHSI, YOTO JOCi OpaKy€e Ha MPaKTUIIi.

AK caMOCTIHUI TPUHIUAT B3a€EMOJi1 MiCLIEBUX OPTaHiB BUKO-
HaBYOI B/IaJu I OpraHiB MiCLIEBOTO CaMOBpPSIAYBaHHSI BAPTO Ha3BaTU
MPUHLIUIT MOXJIMBOCTI B3aEMHOTO JeJeryBaHHS TMTOBHOBAaXEHb.
Ha BinMiHy Bi BUILIMX i IEHTpaJbHUX OPTaHiB Aep>KaBHOI BN, SIKi
3000B’s13aHi CAMOCTIITHO BUKOHYBATU MOKJaAeHI Ha HUX (PYHKIIiT
Ta MOBHOBAXEHHS, /TS MiCLIEBUX OpraHiB mybs1iuHoi Biagu KoHctu-
Tymieto (cT.cT.118, 143) i 3aKoHOMABCTBOM MepeadaucHa MPUITYCTH -
MICTb JieJIeTyBaHHSI CBOiX TOBHOBaXXEHb.

1O. I1. buTtgk cripaBeTMBO 3a3HAYaE 3 IIbOTO MIPUBOIY: «Jlere-
TYBaHHS K NEMOKPAaTUYHUI CIIOCIO Mepepo3Ioisly TOBHOBaXEHb
MiXX opraHaM¥ Jep>KaBHOI BJIalW, HUMM Ta OpTaHAMU MiCIIEBOTO
CaMOBDPSIAYBaHHS € TOCUThH MOLIMPEHUM SBUILEM y epKaBHO-IIpa-
BOBIli TPaKTHLIi i Ma€ 3HAYHI ITepeBaru: 3MeHILEeHHS TepeBaHTaXKeH-
HsI LIEHTPY, COPUSIHHS PO3BUTKY MiCLI€BOI iHilliaTUBU, OIIEpaTUBHICTh
B ynpasjiHHi» [11, c. 8]. Ha micuieBoMy piBHi B3aeEmMois B ejiero-
BaHili cpepi KOMIETEeHIIiT MOXK/IMBA IBOX BUIIB — MICLIEBUX ACPrKaB-
HUX aAMiHICTpalliii i CITbChKUX, CETUIIHUX, MiCBKMX paJl Ta MiCLIEBUX
JepXKaBHUX afMiHiCcTpaliil i palOHHUX, O0IaCHUX paf.

[TpuHIIMIIOBE 3HAYCHHS Ma€ MUTaHHS IPO T, IKUMU caMe Iep-
>KaBHUMU MOBHOBAXXEHHSIMU CJIiJl HALISTU OpraHu MiCLIEBOIO CaMO-
BpSIIyBaHHSI, a IKMMU Hi, SIKi TIOBHOBaXKEHHSI MiCIIEBOTO CaMOBpSsI-
JyBaHHSI MOXHAa AeJeryBaTh MiCLIEBUM JepKaaMiHicTpallisM, a sKi
B >KOITHOMY pa3i IlepeIaBaTUCI HE MOXYTh.

3 MOXJIMBOCTI JIeJIeryBaHHS BIaAHUX TOBHOBaXKeHb 3 HEOOXiI-
HICTIO BUILJIMBAE TMIPUHIIMIT B3BAEMHOTO KOHTPOJIIO 3a 1X BUKOHAH-
HSIM. Y BUITAJKY JeJIeTyBaHHS Aep>KaBHUX ITOBHOBAXKEHDb MiCIIEBOMY
CaMOBpsIIyBaHHIO MiCLIEBi Aep>KaBHi aaAMiHicTpallil MOBUHHI CMO-
CTepiraTy 3a CTAaHOM CIIPaB y BiIITOBITHMX chepax MisUTbHOCTI, aHa-
JIi3yBaTH iX, BU3HAYATU pealbHy MOXJIUBICTh pearyBaTy Ha MOpy-
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IIEHHSI YMHHOTO 3aKOHOAABCTBA i MpaB rpoMaasiH. BoHu moBUHHI
MAaTH MPABO iIHCTPYKTYBATH i HABYATU MYHILIUMATIbHUX CJTY>KOOBIIiB,
BiIMTOBigaIbHUX 3a 3AiACHEHHS Jep>KaBHUX TIOBHOBAXXEHb, BiIMiHSsI-
TU HEMPABOMIpHi pillleHHs B YaCTHHI peasi3allii 1ep>KaBHUX [TOBHO-
BaXkeHb, a 32 HEOOXiAHOCTI MpUMATH PillIeHHS IO CYTi CKapru
rpoMansiH. 3BicHO, sK 1ie i TiependayeHo B €BponeichbKiii xapTii
MiCIIEBOTO CaMOBPSIAyBaHHS (CT.8), OyAb-SIKUIl anMiHICTpaTUBHUMA
KOHTPOJIb HaJ OpraHaMy MiCIIEBOTO CaMOBPSAYBaHHS IMTOBUHEH
31iACHIOBATUCS TAKMM YMHOM, 11100 CTYIiHb BTPYYaHHSI KOHTPOJIIO-
I040ro opraHy OyB IpOINOpUiMHUI 3HAUYYILIOCTI iHTepeciB, sIKi
1ie BTpyYaHHSI Ma€ Ha MeTi 3aXUCTUTH.

ITpuHuMI HayKOBO1 opraHizailii B3aemonii. Lleit mpuHImn o3Ha-
yae, 1110 B3aEMOIisl JOCIiIKYBaHUX Cy0’€KTIB Ma€e OyayBaTHCS Ha YiT-
KOMY HayKOBOMY I'PYHTi, Ha HayKOBiil opraHizallii yrpaBliHCbKO1
nmpaili K 3aco0i 3a0e3meuyeHHsT BUCOKOI MPOAYKTUBHOCTI TIpalli
T10 YMPaBJIiHHIO 32 JOMIOMOTOI0 TOCSTHEHb CYYaCHOI HAyKU i TEXHIKU.
Hacammepen, #ineThCst TIpO BUKOPUCTAHHS PallioHAIbHUX TTPUHIIA-
miB, opM i METOAIB YIpaBIiHCHKOI AiSNIbHOCTi, BUPOOJIEHUX 1 00-
IPYHTOBAHUX HAyKOIO aAMiHICTPaTUBHOIO IIpaBa, IePKaBHOTO
yIpaBJIiHHSI, MyHILIMITAJBHOTO ITpaBa Toio. B3aemonis mae cnimpa-
TUCSI HAa ONITUMAaJIbHi TEXHOJIOTii BAKOHAaHHSI OCHOBHMX BU/IiB POOIT
1 3aBaHTaXXEHICTh pOOOYOTro Yacy, Ha NOLIIbHUI pO3MoIil i Koore-
pauito mpaii B anapari BiAlIOBiAHMUX MiCLIEBUX OpraHiB My0JiuHOL
BIIAMIMN.

CnpaBii, «HeJIoTiYHOCTi», K iX Bu3Havae b. laeBcbkuii [12,
c. 117] (Hu3bKa SIKiCTh MOAEJIel YIpaBaiHHS), MOXYTh 3PELITOIO
MPU3BECTU J0 AMCHYHKIIII He IMPOCTO B SIKiiiCh OKpeMiii Tairy3i ai-
MiHIiCTpyBaHHSI, a i y BCili cucTeMi AepKaBHOTO yrpasiliHHs. Te came
MOXHA CKa3aTH i 00 HEY3roIXKEHOCTI Y B3aEMO/i1 MiXX MiCLIEBUMU
JIep>KaBHUMU aIMiHiCTpalisIMU i1 OpraHaMu MiCLIEBOTO CaMOBPSIIY-
BaHHS, KOJIM CTBOPCHHS MapaJIeIbHUX CTPYKTYP, 3TUTTS KOMITETEH-
11i1, BiICYTHICTh MeXaHi3MiB y3roKeHHS Iep>KaBHOI Ta MyHILIUITAIb-
HOI BJIaJY TIPU3BOAUTL 10 TIEPEHECEHHSs aKlLEeHTIB i3 BUPIlLLIEHHS
HaraJIbHUX MiClIeBUX MPodJieM y chepy 00poTHOU 3a BiIamdy.

3 MPUHIIMIIOM HayKOBOCTI TiCHO MOB’sI3aHU I MTPUHIIMM Oarato-
MaHITHOCTi (popM i METOMIB B3aEMOil. ¥ MI0padiCTUIHOMY CyC-
MiJILCTBI 3 PO3BMHEHOIO CUCTEMOIO TPOMaAChKIX (DOPMYBaHb i MO-
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TY>XHOIO iH(opMaliiiHOO iHPPACTPYKTYPOIO NTOCITHEHHST ONTU-
MaJbHUX PE3YyJIbTaTiB MOXJIUBE JULIE 32 YMOBU KOMIIJIEKCHOTO
Miaxomy 10 po3B’si3aHHS MTOCTaBIeHUX 3aBIaHb. Haykoro i mpakTu-
KOIO JI€P>KaBHOTO 1 MYHILIMMAIBHOTO YIIPaBIiHHS BUPOOJIEHO LTy
cucteMy (popM i MeTomiB B3aemopii. Lleit iHcTpymMeHTapiii ae 3Mory
BUOpATHU ONTUMAabHE CIIOAYYEHHS HasiBHUX (DOPM i METOIB, 31aT-
HUX IIPUBECTHU 0 MAKCHMAJIbHOTO pe3yJIbTaTy B KOHKPETHIl yIpaB-
JIIHCBKIiii cuTyallii. 3BiCHO 11e BUMArae BiJl TOCaa0BUX OCi0, KOHKPET-
HUX BUKOHABIIIB BiIMOBIIHMX 3HaHb i BMiHb 3aCTOCOBYBAaTH HAyKO-
Bi po3po0KHU Ha npakTulli. Ha cboronHi y iboMy HanpsMKy 1€ Ty>Ke
06araTto MOXJIMBOCTEH AJIsl BIOCKOHAJIEHHS B3a€MOJIi1 Mixk OpraHamMmu
MiCLIEBOTO yIIpaBJIiHHSI.

3 IBOX MoIepeIHix 0a30BUX ifeli JOTIYHO BUILIMBAE 11Ie OAHA —
NPUHLMUI e(PEKTUBHOCTI Ta EKOHOMIYHOCTi B3aeMo/ii. K Binomo,
OIHUM i3 IpiOpUTETHUX 3aBIaHb MyOJIIYHOI aAMiHiCcTpallii, € peai-
3allis MOJITUYHMX 1IiJIel 3a MiHIMaJIbHUX BUTPAT, ajie B OyAb-SIKOMY
BUMAAKY BOHA Ma€ OYTH YCHIITHOIO, TOOTO €(DEKTUBHOIO.

ITpuHIMIT caMOCTiitHOI BiANoBiAaabHOCTI. MiclieBe yrnpaBliHHS
nependavae CBigoMe, BiANOBiIaJbHE CTaBJIEHHS 10 AOPYYEHOI cripa-
BU i BOgHOYAC 3a0e3MeYy€EThCs 3aX0AaMU IeP>KaBHOI'O IMMPUMYCY,
30KpemMa 3axofaMu I0OPpUIAYHOI BiIITOBIAATbHOCTI. Y KOHTEKCTi 10-
CJIIIXKYBAaHOI TEMU BilIOBiOAJIbHICTh Nependayae BUCOKUM piBeHb
MpaBOBOI KYJIbTYPU YYaCHUKIB My01iYHO-TTPaBOBOI B3aEMO/Ii1 a Mic-
LIeBOMY DPiBHi i TOCTilHY yBary 3 00Ky 3alliKaBJIEHUX 0cib 3a XOIoM
i pe3yibraTaMu TaKol B3aEMO/Iii, MOXJIMBICTb 3aCTOCYBaHHSI I0pU-
JYHUX 3aXO/iB /151 3a0€3MeUeHHS HOPMaJIbHOTO 3/1iiiCHEHHS YITpaB-
JIIHCBKOI TisSTBHOCTI KOMIIETCHTHUMU CY0’€KTaMM.

3 IPUHLMIIOM CAaMOCTIHOI BilNTOBiAaIbHOCTI TICHO TMOB’sI3aHU I
TIPUHIIAIT CyI0BOTO PO3IJISAY BUHMKAIOUMX CITOpiB. [IpmHIINT Cymo-
BOTO BPETYIIOBaHHS CIOPIB i pO30iXKHOCTE MiX IBOMa LIEHTpaMu
nyOJivHOI BJIaAMd HA MICLSIX TPYHTYETHCS HAa KOHCTUTYLITHOMY
TpaBi MiCLIEBOIO CAaMOBPSIAYBaHHS Ha CynoBUii 3axXucT (cT. 145 KoH-
ctutyiii Ykpainu). OIHI€I0 3 TOMITUKO-MIPABOBUX YMOB MEPETBO-
pPeHb Y KOHTEKCTi aAMiHiCTpaTUBHOI pe(OpMU € BU3HAYECHHS MeXa-
Hi3My CyIOBOTIO 3aXMCTY MpaB TEPUTOPiaIbHUX IPOMaJ, KOHCTUTY-
LiHMX OCHOB CAaMOCTIfHOCTI OpTaHiB i MocagoBUX OCi0 MiCLIEBOTO
camoBpsiayBaHHsA. KpiMm TOoro, opraHu MiclieBOro caMoBpSIIyBaHHS
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BIIpaBi 3BEPTATUCS B CYU 3arajibHO1 IOPUCAUKIIIT 3 MUTAaHb 30iiCHEH-
Hs1 B3aEMO/Ii1 3 MiCLIEBUMU Ie€P>XKaBHUMU aAMiHiCTpallisIMU, Hampu-
KJIaJl, SIKIIO OCTaHHI MOPYILIYIOTh 3aKOHOAABUO 3aKpillJIeHi OCHOBU
TaKoi B3aeMO/Iii (HEBTPYYaHHSI B 3aKOHHY MisVIbHICTh OPraHiB Mic-
1IEBOT0 CaMOBPSIAYBAaHHS, KOMIIETEeHIIiiHA CAMOCTIHICTh OpraHiB
MiCLIEBOTO CaMOBPSIIyBaHHsI, 000B’s13K0OBe iH(pOpMyBaHHs i T.1I.) 200
B3arajii He 3[iCHIOIOTh B3aEMO/Ii1 3 OpraHaMU MiCLIEBOTO CaMOBPSI-
JqyBaHHs, mopyuiytoun Koncruryiito Ykpainu (ct. 119) i 1.6 cT.2
3akony «I1po micleBi nepxkaBHi aaMmiHicTpalii». MiclieBi opranu
BMKOHABUOI BJIaAy TaKOX BIIpaBi 3BepTaTUCS B Cy/ IO Tiil XKe ITi-
CTaBi, TOMY 1110 SIK MPUHLIMIT MiCLIEBOTO CAaMOBPSIAYBaHHSI 3aKOHO-
JaBlieM nepeadadyeHe CroaydyeHHs MiCLeBUX i AepXKaBHUX iHTEPECiB
(cT. 4 3aKkoHy TIpo MicleBe camMoBpsiayBaHHs). Lleit mpuHUMI nmpu-
MyCKae, MOPSI/ 3 IHIIUMU €JIeMEHTaMU 3MiCTy, HEOOXiIHICTh B3aEMO-
i1 3 opraHaMy BUKOHABYOI BJIaAy Ha MiCLISIX, TOMY 1O TUIbKH B LIbO-
My BUMAAKY MOXJIMBA MOBHA iloro peasnizalis. Kpim Toro, Miciiesi
OpraHu BUKOHABYOI BJIAAM BIIPaBi 3BEPTATUCS B CYI 3 TT030BOM IIPO
BU3HAHHS aKTiB OPraHiB MiCLIEBOTO CAMOBPSIIYBaHHS, Y TOMY YUCTi
MUTaHb B3aEMO/Iii, 1110 CTOCYIOThCS, HE BilMOBiAHOT KOHCTUTYIIIT,
He3aKOHHUMU (4. 2 cT. 144 KoHcTuTyliii).

Lleit BUCHOBOK MiATBEPIKYETHCS TOCBIIOM 3aKOPAOHHUX KpaiH.
VY GinbliocTi 3 HUX Cyau MalTh KOHCTUTYLIAHUM cTaTyc apOiTpiB
MiX Pi3HUMMU BJIaIHUMU PiBHSIMU, TOOTO OAHI€ET 3 (DYHKII CyaiB
€ BPETYIIOBaHHSI MOXINBUX KOHMIIKTIB MK pi3HUMM BIIaTHUMU
piBHsMH [ 13, ¢.45]. B YkpaiHi cynoBe BperyaioBaHHS CIIOPiB, 1110 BU-
HUKAIOTh MiXX OpraHaMu MiCLIEBOr0 CaMOBpPsIIyBaHHSI i MiCLIEBUMU
opraHaMu BUKOHABYOI BJIa[U, € HAWOLIbII ONTUMAIbHIUM, OCOOJIH-
BO SIKILIO PO30iXKHOCTI MixX LIUMU OpraHaMM € CKJIaAHUMU 1 HOCSITh
3aTSDKHUIM XapakTep.

Jlnst 3amo6iraHHsT HapoCTaHHS MOAIOHUX KOH(IIKTIB, MOPSIA
3 KOMIUIEKCOM 3aXOZiB ITPAaBOBOTO i MOJITUIHOTO XapaKTepy, BapTO
3aCTOCOBYBATH 3aXOIU ISl CBOEYACHOT'O CYIOBOTO iX BPETY/IFOBaHHSI.
AJse ocHOBHa Maca KOHMJIIKTHUX CUTYallid i CITipHUX MOMEHTIB IO-
BUHHA BUPILIyBaTUCS Yepe3 MPoLeaypy IIePeroBOpiB i JOMOBJIEHOC-
Teit. | TinbKU B TOMY BUITJKY, KOJIU 1Ii 3aXOIU HE TIPUBOASITh 10 3Tr0-
JIM MK OpraHaMu MiClIeBOTO YIIpaBJiHHS, HEOOXiTHO CyIOBE BTPY-
YaHHSI.
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BucHoBku. TakuM YMHOM, OCHOBHUM MPUHIMIIOM B3a€MOJii
MICLIEBUX OpraHiB BUKOHABUYOI BJIaau i OpraHiB MiCLIEBOTO CaMO-
BpSIIYBaHHS € 3aKOHOJaBYe 3aKPilJIeHHSI CAMOCTIMHOCTI IBOX LIEH-
TpiB I1yOIiYHOI BAaAXd Ha MiCLISIX, BUXOJSIYU 3 IXHBOI IPABOBOI MPHU-
poau i xapakTepy iHTepeciB, 110 3axulalThes. KpiM HbOro, KoH-
CTUTYIIiliHE 3aKPilJIEHHS OAepXKaau NOJAaTKOBI MPUHIIUIU TaKOi
B3aemogii. Tak, B OcHoBHOMY 3aKOHi BimoOpaXkeHU I TTPUHITUTI
B3aEMHOTO JieJIeTyBaHHSI MTOBHOBAXXEHbD i B3AEMHOI MIATPUMKHU 1IUX
OpraHiB 3 METOIO 3iICHeHHS e(PEKTUBHOTO YITPaBIiHHS Ha MICLISIX,
a TaKOX MPUHIIUIT CYAOBOTO BPETY/IIOBaHHS CIIOPiB i po30iXKHOCTE!
MDX HUMU. B 1isioMy, DpyHUMINU B3a€EMOIi1 MiCLEBUX JAeP>KaBHUX
aaMiHiCTpaliil i MiCLIEBOTO caMOBPSIIyBaHHS CKJIAlal0Th CUCTEMY;
BOHU JiaJIEGKTUYHO IOB’S13aHi MiXX CO0O0I0 i U151 TOCSTHEHHS BUCOKUX
pe3yJbTaTiB MalOTh BTUIIOBATUCS TiJIbKM B KOMIUIEKCI.
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T. V. Chebotariova
Principles of interaction between local state administrations and local self-
government in Ukraine

Abstract. The article is devoted to the disclosure and classification of the
Jfundamental principles of interaction between local state administrations and
local self-government in Ukraine. Scientific views on the concept and
characteristics of the principles of interaction of local state administrations and
local self-government in Ukraine have been analyzed.

It was determined that the principles of interaction of local state
administrations and local self-government are a type of principles of organization
and activity of these entities that are common to them. One group of these
principles determines the basis of their joint activity regarding the management
of certain social phenomena and processes, the other group — the legal basis of the
influence of these subjects on each other.

1t is substantiated that the stated principles determine the construction and
Sfunctioning of subsystems of local public power, the content of state and municipal
administration; help clarify the essence of public power at the local level, its
distinctive features and signs; ensure the integrity of local administration,
comprehensive development of territories; act as a criterion for evaluating the
current system of state and municipal administration; contribute to maintaining
continuity in the development of local government institutions.

1t is revealed that the principles of interaction of local state administrations
and local self-government are divided into general ones, which concern the system
of public authorities as a whole, and special ones, the effect of which extends only
to individual subsystems, links of this system or to individual public authorities.
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It is emphasized that the general principles of interaction of local state
administrations and local self-government are fundamental values that determine
the vector of development of society and the state. These principles are
characterized by higher legal force (even in comparison with other norms of the
Constitution), fundamental nature, the highest degree of abstractness, universality,
increased stability, ideological neutrality, constitutional form of consolidation,
systematicity.

The second group of general principles also applies to the organization and
activity of almost all public authorities, but does not have features inherent in the
foundations of the constitutional system of Ukraine. This group can include:
professionalism (competence), economy, efficiency, independence, equal access
of citizens to state and municipal service, combination of electability and
appointment, collegiality and unity of leadership, combination of national and
local interests, etc. They are subject to the foundations of the constitutional system
and extend their effect to all public authorities.

1t is substantiated that the main principle of interaction between local
executive bodies and local self-government bodies is the legislative consolidation
of the independence of the two centers of public power on the ground, based
on their legal nature and the nature of the interests to be protected. In addition
to it, additional principles of such interaction received constitutional consolidation.
Thus, the Basic Law reflects the principle of mutual delegation of powers and
mutual support of these bodies in order to implement effective management on the
ground, as well as the principle of judicial settlement of disputes and disagreements
between them.

In general, the principles of interaction between local state administrations
and local self-government make up the system; they are dialectically connected
with each other and in order to achieve high results, they must be embodied only
in a complex.

Keywords: interaction of authorities, democracy, principles of the
constitutional system, local state administrations, local self-government,
authorities, rule of law, principles, unitarism
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JIOAIINI HAaYKOBUI ciBpoOiTHUK JIbBIBCHKOI J1a00-
paTtopii mpas JIIOAUHU i TpOMaasiHUHA

ORCID ID: 0000-0003-0622-9386

3AJ10BOJIEHHA NOTPEB TA IHTEPECIB JIIOAUHU
AK OHA 3 OCHOBHMX LLLJIEN
NMPABOBOI0 PEF'YJIlOBAHHA
(TEOPETUKO-METOAONOMTYHUIA ACNEKT)

Anomauia. Cmamms npucésuena ananizy meopemuyHux i MemooonN0iuHux
3acad eusHaveHHs nomped ma inmepecie MHOOUHU 8 IKOCMI 20108HOI Uini NPago-
68020 pecyN0BAHHS 6 CYHACHIT OeMOKpamu4Hii couianvHiil depcas. Buceimaeno
HayKoei nioxodu 0o po3yMiHHS CYMHOCMI yinell npasa ma npasosoeo pecyar-
6anns. Buznaueno, wjo KinvKicHuil kpumepiii «<nogHomu» 3a00804eHHA Nomped
i inmepecie caid donogHumu Kpumepiem AKicHuM (YiHHICHUM,).

Karouoei caosa: npasose pezyntoeanhs, 0eMOKpamu4Ha coyianvra depica-
6a, nompebu ma inmepecu AHOOUHU, Memo00A02iuHI 3acadu, YiHHICHI Kpumepii.

IMocTanoBka npodaemMu. €BpoiHTerpailiiiHi mparHeHHsT YKpai-
HU, TIepeOya0Ba ii Aep>KaBHOTO Ta CYCIiILHOTO Jamy, TpaHchopMa-
1is] €KOHOMIYHUX BiHOCHUH BiIMOBiTHO 10 NibepalbHUX LIIHHOC-
Teil — Bce 1ie Ja€ N10JATKOBY IiICTaBy 3aMUCIUTUCH Hal MPU3HA-
YEHHSIM Cy4YaCHOTO MO3MTUBHOTO MPaBOBOTO PEryJIOBaHHS
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Y XUTTEMISVIBHOCTI KOXXHOI JIIOAMHU Ta COLIiyMy B 1LiJlomy. OTHUM
i3 MOXKJIMBUX JOCTITHUIBKUX IIJIAXIB Y TTOIIYKaX TaKOTO IIpU3Ha-
YEHHS € BUSIBJICHHS 3B’SI3KiB IIPaBOBOIO PETYIIOBaHHS 3 MOTpeda-
MM 1 iHTepecaMu ronrHKi. OCTaHHI € BU3HAYaJIbHUMU YUHHIKAMUT
JIIOACHKOI TiSNIBHOCTI B YCiX cepax CycIiIbHOTO XXUTTS. [TounHa-
[0YM 3 HalIaBHIIIMX YaciB, POJib LIMX YUMHHUKIB Y PO3BUTKY COILli-
yMY HaMaraaucs 3’scyBaTU MUCTUTEN Pi3HUX (PiToCcODChKUX MK
i HAaMPSIMKIiB.

AHaJIi3 OCTaHHIX T0CTIiKeHb i myOikamiit. YiTbHIIT BHECOK Yy PO3-
BUTOK HayKOBOi AYMKH CTOCOBHO BILIMBY O3UTHUBHOTO IIPAaBOBOIO
peryjroBaHHS Ha CTaH 3aJJOBOJICHHS JIIOAChKMX MOTPeO Ta iHTepeciB
3po0uUIn, 30KpemMa, MpeaCTaBHUKU COLIOJOTIUHOI IOPUCTIPYACHILiT
(WM. B. Tanryur, C. InictpsincbKuii, P. don €pinr, P. MMayun).
He npunuHSIIMCS DOCTIIKEHHSI OKPEMHX aCIEeKTiB B3a€EMOBITIIUBY
notped (iHTepeciB) Ta IMPaBOBOTO PETYMIOBAHHS i Y paasHCbKUN
nepioxn (C. AnekceeB, M. bapiHos, A. ExiMoB, A. 31paBoMuUCIIOB,
. Kepimos, O. Mansko, I1. Henbaiino, P. Xandina, JI. SIsua). Y Bi-
TYU3HSIHIN 3araJJbHOTEOPETUYUHIN IOPUANYHIN Haylli CYTTEBUIA MO-
IITOBX 0 TOCTiIKEHb POJIi IIPaBOBOTO PETYIIOBAHHS Y 3aJ0BOJICHHI
noTped Ta iIHTEPECiB JIOAWHU JaJI0 PO3POOIEHHS ITOTPeOOBOTO Me-
TOIOJIOTIYHOTO MiIXOMY, SKIIA aKTUBHO 3aCTOCOBYETHCSI JUTSI BUBUCH -
Hs npaBoBux syl (P. TaBpumioxk, 1. [ynuma, B. Kocosuu, 1O. Jlo-
oona, O. IMankeBuy, T. ITamyk, I1. PabiHoBu4). O6’eKkTamu MoB’si-
3aHUX i3 MPOOJIEeMATUKOIO AOCIiIKEHHS HAYKOBUX iHTEpECiB
BITUM3HSIHUX YUEHUX Oy, 30KpemMa, 3B’ 130K ITPaBOTBOPUOI Ta Ipa-
BO3aCTOCOBHOI IisJIBHOCTI i3 MOTpedaMu il iHTepecaMu, a TaKOX
3a0e3MeYeHHS TOCSITHEHHS CIIPaBeIJIMBOTO OajJaHCy Pi3HMX BUIIB
moackkux iHTepeciB (M. Kostoopa, H. Kpectoscbka, b. Manuiies,
JI. MatBeeBa, 0. O6oporos, C. CTereHKO Ta iH.).

[TpoTe 3arajJlbHOTEOPETUUYHOI'O KOMITJIEKCHOTO TOCIiI>KeHHS
IIPAaBOBOTO PETYIIOBAaHHS SIK 3aC00Y 3aI0BOJICHHS JTIOACHKIX ITOTPEO
Ta iHTepeciB 11e He O0yno. ToMy HU3Ka MUTaHb, sIKi CTOCYIOTHCS Bif-
MOBiAHOT MpoOJeMaTUKM, AO0CI 3aJMIIAIOTh CSI 00 KiHIS
Hes’sicOBaHUMI. M 1eThest, 30KpeMa, TIpo: 3yMOBIIEHICTb JTIOACHKUMH
norpedamu (iHTepecamMmu) MPaBOTBOPYOI MisLIbHOCTI.

MerTo10 CTaTTi € aHAJIi3 TEOPETUUHUX i METOIOJIOTIYHUX 3acaf
BU3HAYEHHS pOJii MOTPed Ta iHTepecCiB MIOAUHU Y LiJeNOoKIagaHHi
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MO3UTUBHOIO MIPABOBOI'O PETYJIOBaHHS B YMOBax I€MOKPaTUYHOI
COLIAJIBHOT AeP>KaBHOCTI.

Buknan ocHoBHOTO MaTepiany nociimkenHsa. ColliaibHa CYTHICTh
Oyab-sIKO1 AepKaBu BU3HAYAETHCS, SIK CTBEPKYIOTh ITpodecop
I1. Pab6inoBuy i nouenT O. [TankeBuY, yepes JIBi ii CKJIamoOBi, a came:
3arajbHOCOLIiaJIbHY CYTHICTh (30ATHICTh AepXKaBU 3aJ0BOJIbHITU
MOTpedu BChOTO CYCIIBLCTBA) Ta CHELiaTbHOCOILIIaTbHY CYTHICTh
(MOXJIMBICTB 3aIOBOJIBHSITH iHTEPECU HacaMmIleped JOMiHYIYOi
YyacTUMHMU HacejeHHs) [13, ¢. 23, 65; 16, c. 59—60]. Takuii pyHKIIiO-
HaJIBHUI 3B’SI30K AePXKaBH Ta COLIiyMY Yepe3 3aJ0BOJICHHSI ITePIIOIO
notped apyroro aoueHT FO. Jloboga HazuBae cyd’€KT-00’€EKTHUM,
OCKUJIbKU JiepKaBa — 1€ «OJHOYACHO i CTPYKTYPHMUIA i1€0JIOTiUYHMIA
eJIEMEHT CyCHibCTBa (KOJEKTUBHOIO Cy0’€KTa), i 00’€KTMBOBaHa
¢dopma colianbHOI Mi3HaBaJIbHO-MPAKTUYHOI AiSUILHOCTI; TaKOIO
(GOopMOI0 € MONITUYHA OpraHi3allis CycIiJIbCTBa, BUpaXKeHa Ha30BHi
y MeBHUX iHCTUTYTaX (MeXaHi3Mi Iep>KaBU), BITHOCHO BimocobJieHa
BiIl CyCITiIBCTBA Ta 1OTO CKJIaHOBUX YacTUH». Ha myMKy 11bOT0 aBTO-
pa, caMe O3HaUYeHUI 3B’SI30K IepKaBU i3 COLIiyMOM 4epes3 3a0BO-
JICHHSI Y HbOMY TIEBHUX MOTPeO MOXKe OyTH OXapaKTepU30BaHUI
SIK LIIHHICTh Jep>KaBy — BiIHOCHO CaMOCTIiHUI1 CTPYKTYpHUIA ejie-
MEHT 11 colliaJibHOI CyTHOCTI [4, ¢. 8]. OcTaHHIO X YYEHUI po3yMie
SK TaKy crieur@iuyHy BJIaCTUBICTh AepXKaBu, SIKa TOJIATAE Y ii 31aT-
HOCTI «3a0€e3IeuyBaTH y Mpolieci CBOro (hyHKIIOHYBaHHS i PO3BUTKY
3aI0BOJICHHSI OCHOBHHUX ITOTPEO YCHOTO CYCITIBCTBA, a TAKOX CTBO-
pIOBaTH YMOBH [IJIS1 MOXKJIMBOTI'O 32 HasIBHUX KOHKPETHO-iCTOPUYHUX
00CTaBUH 3aI0BOJIEHHS MOTPEO Ta iHTEPECiB OKPEeMUX iHAUBIIiB
Ta IXHiX CHiTBLHOT (HalliOHAJIbHUX, COLliaTbHO-eKOHOMIUHUX, IEMO-
rpadiyHuX, peairiiHux Toio)» [4, c. 12—13].

BcraHoBo0uM i3 3aCTOCYBaHHSIM ITOTPEOOBOTO ITiAXOMAY CYT-
HicTb couianbHOi AepxkaBu, O. [laHKeBUY BKa3yBaB Ha Te, 1110 IS
1IbOTO MOTPiOHO 3HAWTM BiAINOBiAbL HA MMMTAHHS PO TE, «4Mi i SIKi
caMe MoTpeOu Ma€ Ha MeTi i MOBMHHA 3aJI0BOJIbHSITH TaKa AepKaBa».
Bigmosigk aBTOpa Ha Me Iy YaCTMHY BKa3aHOTO IMUTaHHS MoJIsaTaja
Yy TOMY, 1110 COLliaJibHa AepKaBa «3aJ0BOJILHSIE SIK 3aralbHOCOLiaIb-
Hi MOTpedu YChOTO CYCMiJIbCTBA, TaK i CTelialbHi, 0COOIUBI MOTpe-
01 TOMiHYIOUOi YaCTMHU HaCeJIeHHsI», KOTPi y Takiil AepXkaBi, SIKI10
He 30iraloThbcs i3 3araJbHOCYCITIJIBHUMMY iHTEpecaMu, TO iM He CyIie-
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pedartb. A BiIIOBib HAa IPYTY YaCTUHY 3BOAMIIACS IO TOTO, IO CO-
LiajapHa AeprkaBa MOBUHHA 3a0e3IeuyBaTh yBECh KOMIUIEKC OCHO-
BOITOJIOXHMX IPaB JIFOJIUHMU, SIKi € YHiBepCaJIbHUMU, HEPO3AUILHUMMU,
B3aEMO3aJIEXXHUMU Ta B3aEMOIOB’ si3aHuMu [13, ¢. 26, 635].

Taxkuii migxig 10 BU3HAYEHHSI CYTHOCTI COlliaJibHOI AepKaBuU
BilNOBifa€e LiJIsIM BUKOHAHHSI CYYaCHOIO IeP>KaBOIO COLiaIbHUX
3000B’s13aHb. [lo 1ux 1inei nmpodecop C. CTereHKO BiTHOCUTS: TTi/I-
TpUMaHHS 0ajaHCy Pi3HOCHIPSIMOBAHUX iHTEPECIB UJIEHIB CYCHilb-
cTBa Ta (paKTUYHE 30epeXeHHS BJIaM, sIKa 3HAYHO 3aJeXUTh BiJl
CTYyIEHSsI 3aI0BOJIEHHS HElo 3 00Ky coliyMy. [lepxxaBa, Ha ioro gyM-
Ky, TOBMHHA HaMaraTich CTBOPUTH TaKi YMOBH, 3a IKHUX 3araJlbHO-
JIIeMOKpaTUYHI IIIHHOCTI (BJIaza Ji€ B iHTepecax OUTBIIOCTI HACeIeH-
HsT) 3MOXKYTh CHiBiICHYBaTH i3 COLiaJIbLHUMU CTaHAApTaMu (MiHIMyM
IS TIMHOTO iCHYBaHHS — YCiM, a OiIbII BUPaXKeHi COLliaJIbHI CTaH-
JIapTv — AJIs COLliaIbHO ypasauBux rpyi) [18, c. 68, 70].

JInsg BUKOHAHHS LIbOrO 3aBIaHHS AepxkaBi HeoOXigHO Oyae
OLIIHIOBAaTHU CTaH 3aJ0BOJICHOCTI MOTPeO il iHTepecCiB BiAMOBIIHUX
BEPCTB HaceJlieHHs. A, sIK BiloMo, Taka odiliiiHa oliHKa MoTpeo,
IHTEpECiB JI0Je BiIPi3HAETHCS y CYCMIIBCTBAX 3 IEMOKPATUYHUM
i HeIeMOKPaTUUYHUM TTOJIITUYHUMHU peXXKMMaMu. 3a Mepiuioro, 0co-
OJIMBO SIKIIO BTiJIEHI 3acaau CollialbHOI AeMOKpaTii, moTpedu,
iHTepecH 3a MOCepPeIHUIITBA TIPABOBOTO PETYIIOBAaHHS 3a3BUYAl
OaJlaHCYIOThCSI, a IXHE 3aJ0BOJIEHHS 3a0€3Meuy€eThCsl Ha 3acajax
piBHOCTi. BcTaHOBJIEHHS CIIpaBeIJIMBOrO OajlaHCy, 3BaXKyBaHHS
MpUBATHUX MOTPEO, iHTepeCiB YU MPUBATHUX 3 IMyOTiYHUMU (CyC-
MUIBHUMM) € Y IUX JepKaBax OMHIEIO 3 1IiJiell TPaBOBOTO PeTryJIto-
BaHHs. [IpUYOMY IpaKTHUKA |IEMOHCTPYE MPUKIIALN, KOJIM TaKe
OaJlaHCyBaHHS BiIOYBA€THCSl HA KOPUCTh TUX iHTEPECiB MEHIIIOCTI,
SKi cynepedarh IHHOCTSIM OibinocTi [metan. nus.: 10, c. 194; 12,
c. 135—137; 17, c. 17].

HaTtoMicTp y mepkaBax 3 HEIEMOKPATUYHUM PEKUMOM 3a10-
BOJICHHS ITOTPE0 OKPEeMUX COIliaTbHUX IPYI MOXKE CYTTEBO 3ajIexXa-
TU BiJl IXHbOI HAOJMXKEHOCTI 10 MpaBsguoi rpynu. ToMmy i mpaBoBe
pEryaloBaHHS y LIMX JepKaBax 4acTo HE BPaxXOBY€ MOTPEOU I iHTep-
ecu 0arathox Jitoael, a MOXJIMBICTh 3aJ0BOJIEHHS LIMX MOTpeO i pe-
aJtizallii iHTepeciB CTaBUTh Y 3aJI€KHICTb BiJl MOJITUYHOI JTOSLIbHOC-
Ti IXHiX HOCIiB.
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SIK 3a3HaYa€eThCS y HAyKOBIli TiTepaTypi, Take colliaibHe SIBUILIE
SIK TIPABO MOKHA ITOSICHUTH JBOMA IIIJITXaMU: 1) BKa3iBKOIO Ha ITPH-
YUHU 10T0 BAHUKHEHHS Ta PO3BUTKY; 2) BKa3iBKOIO Ha 1IiJIi, 3aB/IsI-
KU SIKUM BifOYBa€TbCsl HOro «po3ropTaHHs» (8, c. 3—4]. dpyrui
1JISIX 00paB, 30Kpema, P. pon E€pinr. HasiTk B emirpad npani «Meta
y IpaBi» BiH BUHIC, SIK MU BXXe 3a3Havyaju, BUCIiB «MeTa € TBOpLieM
YChOTO MpaBa» [2, TUTY.], pPO3YMilOUM MiJl TAKOK METOIO CIIOHYKHU,
3yMOBJIEHI MOoTpedamu i1 iHTepecaMu. Ban3bKy 3a 3MicTOM inero po3-
BuBaB npodecop xx. KepimoB. BiH cTBepKyBaB, 1110 «I1iJib, K (i-
JiocodchbKa KaTeropis, JIEKUTh B OCHOBI ITi3HAHHS MpaBa, Mpo1ecy
oro CTBOpPEHHSs Ta peanizallii, pO3BUTKY i YIOCKOHaJEeHHs» |3,
c. 367]. Tomy, Oe3nepedHo, AJIsI HAILIOTO AOCIIIXKEHHS O3HAYeHa
KaTeropis Ma€ BaXJIMBe TEOPETUUHE i MpaKTUUHE 3HAYEHHSI.

AmepukaHcbkuii couioyior T. [TapcoHc mucas, 1o npouec aii
TePEeBaKHO PO3TISAAIOTH Y 3B’SI3KY 3 LIISIMU Ta Ha3UBAETHCS a00
«3IiCHEHHsI», a00 «peaJtizallisi», a00 «1ocsirHeHHs». [ToHSITTS 3K LiJTi
«3aBXau Trepeadavyac CriBBiIHECEHICTh 3 MallOyTHIM CTAaHOM, SIKOTO
abo y 11eif MOMEHT HeMa Ta He OyJe, SKIIO KTOp IJis LbOro 1I0Ch
He 3poOuTh, a060, HaBMakKu, OaxkaHWl cTaH iCHYE, ajie BiH He 3ajIu-
IIAETHCS HE3MIHHUM, SIKIIO KTOP HE BXMBE IS LIbOTO SIKMX-HEOYIb
3axozis» [14, c. 96].

Y ToMy K KJTI04i pO3IJISIAAal0Th TTOHSITTS LI POCIChKi BUEHI —
npodecop O. Manbko ta goueHT K. [llynaukos. Bonu Bu3zHaunim
e TIOHSATTS SIK «iIecadbHUI (TaKWii, 0 iCHY€E Y CBiIOMOCTi) oOpa3
OaxkaHoro JJ1s Cy0’eKTa CTaHy, MpoLeCy YU SIBUILA, SKUI BUHUKAE
Ha OCHOBi 00’€KTUBHUX MOTPeO i MOXKITUBOCTEN OYTTSI Ta € BAXKJIUBOIO
YMOBOIO pallioHaJIbHOI JIIOACHKOI IisIIbHOCTI» [7, ¢. 15].

O. Mu3HikoBa BBaxae, 110 «1iJib» — 1ig YHiBepcaibHa dinocod-
ChbKa KaTeropis, 110 CTAHOBUTH (PeHOMEH, SIKUI XapaKTePU3Ye OyIb-
SIKMI CBiIOMUI BOJIBOBUI Mpollec, 30KpeMa il mpolec MpaBoOBOTo
perymoBaHHS [8, ¢. 9]. Take peryatoBaHHS, 3a3BMYail, Ma€ YMMaJIO
Pi3HOMaHITHMX LIiJIei, sIKi MOXKHa Kaacu(iKyBaTH 3a PisHUMU KPU-
TepisiMU, SIK-OT: 32 0O0CSITOM — 3arajibHi i OKpeMi; 3a 4aCOM JIOCSIT-
HEHHST — HaWOJIMKYi Ta TIePCIIeKTUBHI (SIK Pi3HOBMI OCTaHHIX BUIi-
JISIIOTh TaKOX KiHIIEBi); 3a 3HAUYLIIiCTIO AJIs1 Cy0’€KTa — OCHOBHI
(TosIOBHI) i HEOCHOBHI (HETOJIOBHI; 32 3MiCTOM — KOHKPETHI if a0-
CTPAKTHI; 3aJIEXKHO BilI 3B’I3KY i3 Cy0’€KTOM — Cy0’€KTMBHI (1IiJi
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JIIOIMHU) 11 00’€KTUBHI (00’ €KTU MisIBHOCTI); 32 HasIBHICTIO 3aCO0iB
JUIST TOCSITHEHHST — pealibHi Ta HepeaJsibHi; 3aJeXXHO Bij BiAMOBiI-
HOCTIi piBHIO pO3BUTKY CYCITIJILCTBA — iICTUHHI Ta XMOHi; 32 CTTOCOOOM
Mi3HaHHS — EMITIpUYHIi Ta TEOPETUYHI; 3a CTYIIEHEM BU3ZHAYEHOCTi —
a0COJIOTHI 1 BiIHOCHI; 3aJIeXKHO BiJ BIJIMBY HA PO3BUTOK CYCIIiJIb-
CTBa — MPOTPECUBHI Ta peaklliiiHi; 3a BiAMOBIAHICTIO MOpaIbHUM
3acajiaM COLliyMy — MOPaJIbHi 11 aMOpaJlbHi; 3aJIEXKHO Bill CIIPSIMOBA-
HOCTI 111010 JIIONMHU — TYMaHHi i1 aHTuryManHi [7, ¢. 15—16, 63—64;
netai. auB.: 8, ¢. 9—10, 15—17]. 1o LibOro MoxeMo 10JaTH 11ie TaKi
TTOMIJTY ITiJTeH: 3aJIeXKHO Bil Yacy BUHMKHEHHS (TIepBUHHI Ta BTOPUH-
Hi), 3a piBHEM (DYHKIIiIOHYBaHHS (3arajibHi i CreliaiabHi), 32 KOJOM
Cy0’€eKTiB, sIKi X TIOCTaBWIN, — IHIWBIiIyaJIbHI Ta KOJICKTUBHI, 32 Xa-
pakTepoM BUpaXKeHHs — Oe3IocepeHi il orocepeKOBaHi.

JocninHuKK KaTeropii «iib» B IOPUINYHINA Haylli PO3BUHYJIH,
30KpeMa, IIpo0IeMaTHKY «ITPaBOBUX (IOPUANYHMX) ITisieit» (0. Majb-
ko, K. Illynaukos), «uineit y nmpasi» (A. EximoB, B. Opisios, P. poHn
€pinr, Ix. Kepimo, ®. TapaHOBCHKIIA), «IIiJICi TIPABOBUX aKTiB»
(IT. Pa6inoBuy) i «aepxaBHux uinei» (C. lllepOouHin), «iinecnpsi-
MOBaHOCTI ipaBa» (b. Manuies).

CBoro yvacy P. oH €piHr 3ayBaXuB, 110 «ITUTAHHS PO 3MiCT
MpaBa 3BOJUTHLCS 10 TIMTAHHS TIPO IiJTh TTpaBa», Ta chopMYTIOBaB
Ha HbOTO BilITOBIb: MPaBo — 1I¢ «3a0e3MeYeHHs XKUTTEBUX YMOB
cycriiibcTBa y popmi mpumycy» [2, c. 321]. Taki yMOBU — He TiJIbKU
YMOBHU (pi3MYHOTO iCHYBaHHS, aJie i «BCi Ti 6J1ara Ta HaCOJI0/U, SIKi,
Ha AYMKY cy0’eKTa, HaJaloTh XXUTTIO OTO CIIPaBXHIO LIiHY» [2,
¢. 322]. ToOTO, MOHSTTSIM «KUTTEBI yMOBU» OXOILTIOIOTHCS Ti 00’ EKTH,
SIKi 3a0e3Me4yIoTh 3a0BOJICHHS ITOTPeO i peatizallito iHTepeciB Bi-
noBigHoro cyo’exra. Came piBeHb TAKOTO 3aI0BOJIEHHSI i peatizallii
ITO3BOJISIE BU3HAYUTH IiHY KUTTS. OIMocepenKOBaHO IIe TTiATBEePIKY-
I0Th i Taki cJioBa BUEHOTO: «... BCi TPaBOBi MOJOXEHHS... MaIOTh
METOIO JIIOAMHY», 30CepeKYIOThCSI Ha Hill; «BCce TIpaBo iCHYE 3apaan
cycminbeTBar» [2, ¢. 335, 336, 337].

3rinHo 3 kKoHuenuieo Jx. KepimMoBa «11iib y mpaBi» cJil po3-
IISIIATH 1 9K 00’ €KTUBHY, i IK cy0’€KTUBHY KaTeropito. Taka 1iib
€ 00’€EKTUBHOIO, OCKIJIbKM BOHA BU3HAYAETHCSI MaTepiaIbHUMK
YMOBaMM XWUTTS CYCHIbCTBA, 3aKPilVIEHA Y MO3UTUBHOMY MpaBi i B
TaKOMY CEHCi He 3aJIeXXUTh BiJl CBIIOMOCTI Ta BOJIi KOXKHOI OKpeMOi
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monuHu. «Linb y mpasi sIK ineaabHUI BUpa3HUK HEOOXiTHOI UM MOXK-
JIMBOI MOBEAIHKM JI0eil 00’eKTUBHA, 3aKOHOMIipHa i MOTpiOHA
3a AXepeJoM BUHMKHEHHS Ta 3a 3MicToM. Pa3zoMm 3 TuM BOHa
Cy0’eKTUBHa 32 1i MPUPOAOIO SIK MPOAYKT CBiZIOMOI TBOPUYOCTI JIIOACH,
KJacis, Hapoxy» [3, c. 370].

TToHsATTS «11ib Y TIpaBi», sIK 3ayBaxkuB 0. O60poTOB, 3BOAUTH-
cs 10 0TO TIpU3HAYCHHST — CIIYTYBAaTH 3a0€3IIeUeHHIO MOPSIKY
y BiTHOCMHAX MiX JIFOABMMU Ta iX 00’ €IHAHHSIMU, MTOJI0JaHHIO COLIi-
aJTbHUX KOHOJTIKTIB, FapaHTYBaHHIO 0€3MEKU CYy0’ €KTIB CYCITITBHUX
BiZHOCHMH, 30€peKeHHIO LiJiICHOCTI COLiabHOI CHIJIBHOTHU Ta Aep-
xaBu [11, c. 1049]. [nakiue Kaxy4yu, — CJAyryBaTy 3ad0BOJEHHIO
pi3HMX MOTpeb Ta iHTepeciB cyo’ekTiB. O. Manbko ta K. IllyHmikos
TEX 3BEPHYJIM yBary Ha Te, 110 OyIb-sIKa IopuandHa (IIpaBoBa) LiJlb
BimoOpaxae CycMniJIbHO 3HAYUMi MOTPeOU I iHTepecH Ta BUSHAYUIIU
TaKui BUI LI SIK «ifeaJibHO IepeadayyBaHy Ta rapaHTOBaHY Jep-
’KaBOIO MOJIEJIb OYIb-SIKOTO COLIiaIbHOTO SIBUIIIA, CTaHy abo Mpo-
1eCy, 10 TOCSTHEHHS SIKOI 3a JOTIOMOT OO IOPUANIHMX 3aCO0iB ITpar-
HYTb Cy0’€KTH MTPaBOTBOPYOI Ta MpaBopeaizaliiiHO1 AisIbHOCTI» |7,
c. 44]. BueHi BBaXXaroTh, 110 TaKa IIiJIb BiIpi3HIETHCA Bifl YCiX iHIIMX
THUM, 1110 BOHA: BCTAHOBJIIOETHCS Y IOPUANIHUX HOPMaX TTePeBaKHO
MpPaBOTBOPYMMU OpraHaMM Aep>KaBU; BimoOpaxae HalOiIbII cyc-
MiTBHO 3HAYMUMI IHTEpPECH Ta MOo- TpeOu; (OpMaTbHO BUPAXKAETHCS
y cnielidivyHUX MpaBOBUX 3acobax il BU3HAYEHHS Ta peaisallii;
BUPi3HIETHCS 3aTaIbHOOOOB SI3KOBOIO HOPMATUBHICTIO; OMHOMAHIT-
HiCTh MPaKTUYHOI peastizallil rapaHTY€EThCS AepPKaBHOIO BIaaoo [7,
c. 45—46].

3 orisgay Ha 1Ii 03HaKM aBTOPU BUAIIUIN HU3KY OCOOJMBUX
KJjacugikalii BlacHe IpUAUNYHUX Lijeit: 1) 3a cheporo GyHKIIio-
HYBaHHS — «IIiJIi y TIpaBi» (Opi€HTHD, 3aMaHUI JePKaBOIO Y IOpH-
JTUYHUX HOPMAX) 1 «IIiJ1i y OpUANYHIl TpakTULi» (OPiEHTUPU OKpPE-
MUX YYaCHUKIB MMPABOBIMIHOCUH); 2) 3a piBHEM (DYHKIIIOHYBaHHS —
3arajbHOIPaBOBi (OPIEHTUPU BCHOTO MPABOBOTO BILUIMBY Y LIIJIOMY),
creuiaibHi (LIJTi OKpeMUX rajay3ei Ta iHCTUTYTIB ITpaBa, a TaKoX
HOPMAaTHUBHUX i TIPaB0O3aCTOCOBHUX aKTiB) i1 OKpeMi (BCTaHOBIIIO-
IOThCS Ha PiBHi TAaKMX 0a30BUX IOPUINYHUX 3aC00iB, SIK Cy0’€KTUBHI
IOPUIWYHI TTpaBa, IOpUINYHI 000B’SI3KM, CAaHKIIil, TPaBOBITHOCUHH,
MPaBOBi peKUMU TOI110); 3) 32 (POPMOIO BUPAKEHHS Y 3aKOHOIaBCTBI
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Ta y CBIIOMOCTI — LiJi-MOMEei, 1iJi-MOTUBH Ta LiJi-3aBAaHHSI;
4) 3a XapakTepoM pe3yJIbTaTy, Ha TOCSITHEHHS SIKOTO CIIPSIMOBaHUIA
BIUTMB — (bYHKIIIOHAJIbHI Ta IIPEAMETHI; 5) 3a cy0’eKTaMU, OPiEHTH-
pamu 115 IKMX € IOPUANYHI LiJIi, — 3arajJbHOIeP>KaBHi, 11iJli OpraHiB
nepxkaBHOI BiaAu, MiAMPUEMCTB, YCTAHOB, OpTraHi3alliil, mocagoBUX
0ci0, TPOMaIChKUX PYXiB, TpOMasIH Too [7, ¢. 52—64].
ITpodecop @. TapaHOBCHKMIT 3a3HAYNB, 110 KATETOPIS 1IiJIi 10-
rmoMarae po3KpUTH «MOTHUBAlliiiHY Jil0 IMpaBa Ha BOJIIO iHAMBiIa»,
OCKIJIbKU 1iJIb, TOCSITHEHHIO SIKOi CJIYTY€E I0OPUANYHE HOPMYBAHHS
MOBEAiHKY JI0/Ieli, BIUIMBAE HA MOOYN0BY BiAMOBiIHUX HOpM. Tomy
aBTOP PO3IJISIAAB KaTeropito «I1iJii B MpaBi» y ABOX TEOPisiX — «Teopii
iHmuBimyanmpHOi cBoOoam» (I. KaHT) Ta «Teopii intepecy» (P. pon
€pinr, M. KopkyHos, C. Mypom1ieB), sika cTajla HacJliAKOM KPUTH -
Kku riepmioi [19, ¢c. 94—100]. Po3BuBatoun Teopito intepecy, ®. Tapa-
HOBCBKMIT CTBEPIKYBaB, 1110 1IiJIb Y TIpaBi He Ma€ HarmepeI BU3HA-
YEHOTO0 3MiCTY, OCKiJIbKY TaAKU I 3MiHIOETHCS 3aJI€3KHO BiJl «3arajibHO-
ro KyJBTYPHOTO PO3BHUTKY CYCIIiIbcTBa». BiH mucas: «I[IpaBo mae
LIiJLTIO 3a0€3MeUYnTH 3arajibHi i iHIUBiAyallbHi iHTepeCH»; FOpUANY-
Hi 000B’S13KM OOMEXYIOTh 30BHILIHIO CBOOOAY 0COOM Y 3arajJbHUX
iHTepecax, a «HagaHi MpaBoOM IpaBa BUMOTH 3a0e3I1eUyIOoTh TeBHY
cdepy 30BHILIHBbOI CBOOOAM, HEOOXiAHY AJIS1 3aJ0BOJICHHST iHIMBi-
IyanabHUX iHTepeciB» [19, ¢. 105—106]. Takuit minxig 10 po3yMiHHSI
MOHSTTS «UiJi Y MpaBi» MiATBEPIKYE TE, 110 MO3UTUBHE MTPaBOBE
peryIIoBaHHSI CITPSIMOBaHE Ha 3aI0BOJICHHS JIIOICHKIX ITOTPeO Ta iH-
TepeciB, 0€3BiIHOCHO 10 IKUX TaKe peryjJloBaHHS BTpaya€ CeHC.
To6To, mpaBy iMaHEHTHO MTPUTAMaHHa LiJIECIPSIMOBAHICTh, 1110,
SK BKa3aB npodecop b. Manuiien, «0omHOYACHO TTOJIITAa€ y MpUaaT-
HOCTI ITpaBa sIK CUCTeMU OYTH 3aCO00M TOCSITHEHHS CBOIX BHYTPilll-
HIX 1 30BHIIIIHIX LIiJIel, TaK i y JeTepMiHOBAHOCTI 3a3HAYEHUMH 11i-
JsIMU GYHKIIOHYBAHHS, CKJIady, CTPYKTYpU Ta PO3BUTKY IpaBa
i Bciei mpaBoBoOi crcTeMH B Hijtomy» |5, ¢.1048]. BayTpimrHi — me mpi-
OPUTET NMPUPOTHUX TIPaAB JIIOAVMHU i BEpXOBEHCTBA ITpaBa, a 30BHilII-
Hi — 1Ie «CYCHUIbHI ileanr-1iHHOCTi» CIIPaBeUIMBOCTI, TyMaHi3My,
piBHOCTI Ta cBOOOIM [5, c. 1048; 6, c. 14]. To6TO, 32 TAKOIO ITiAXOIY
BHYTPIlLIHI L[JIi MPpaBOBOi CUCTEMU € MOXiTHUMM BiZ 30BHIllIHiX.
OcTaHHI — 3HAYHO IIMPIIi 32 3MiCTOM, HiXX MepIli: MU ITOBUHHI
MparHyTu CIpaBeaJIUBOCTI, TyMaHi3My, piBHOCTI Ta cBOOOAM IS
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TOTO, 111001 PeaIbHO TOCSATTU MPiOPUTETY IPUPOIHUX MPaB JIIOAUHU
i BEpXOBEHCTBA MpaBa y peryji0BaHHi CyCHiIbHUX BiTHOCUH. [TpoTe
1 A1 BHYTPILIHIX, i JJIs1 30BHILIHIX LiJIell COUJILHUM € T€, 1110 BCi
BOHM, TaK UM iHaKIle, CIIPSIMOBYIOThH ITPaBOBE peryt0oBaHHS 10 A0-
CSTHEHHS TaKoi MOTO IIiTi IK HaJICXKHE 3aI0BOJICHHS JTIOICHKUX
noTped Ta iHTepeciB. Maouu Taky MeTy, IO3UTUBHE MPaBo «3laTHE
BHOPMYBATHU peai3allilo Aep>KaBHOI BIaIu, MiATOPSIIKOBYIOUH 1i CITy-
JKiHHIO CYCTIJIbCTBY, 3arajiIbHUM JIJI51 BChOTO COLiyMYy iHTepecam,
3a0€3IMeUEHHIO Ta 3aXUCTY MPaB JIIOAWHY i rpoMafsiHuHax» [15, . 92].

Otke, BBaXKa€EMO HAWBUIIIOIO METOIO TIpaBa (MeTa-METOI0) caMe
3aJI0BOJIEHHSI MOTpeO it iHTepeciB AtoanHu. [HIII foro wifi, Tak
YU iHaKIle, CIPsIMOBaHI Ha MOCSITHEHHS 1€l MeTH. Taky iHTeprpe-
Talilo mpaBa Ta MOTO METU MOXHAa PO3rJsiJAaTU SIK Pi3HOBU]
COLIi0JI0r0-00’EKTUBICTCHKOr0 OOIPYHTYBAHHSI MTpaBa, 1110 BUCTYIIAE,
gK mucaB npodecop JI. SABu4, crmocoboM iCHYBaHHS COLiaJIbHUX
sgkocreit moaunu [20, ¢. 64—65].

3ayBaxXnMO, 110 OXapaKTepH3yBaTU 3aT0BOJICHHS JTIOICHKIX
noTpeO Ta iHTepeciB K OJHY 3 OCHOBHUX 1Iijieii TO3UTUBHOTO MPaBO-
BOT'O PETyJIIOBaHHS HaBPSII YW MOXJIMBO, He 3 SICYBaBIIM XOua
OM CTUCJIO CITiBBIAHOIIIEHHS IMMOHSTTS 1IiJIi 3 TOHSTTSIM MOTUBY. Take
CIiBBiTHOILLIEHHS, sIK BKa3ye C. 3aHIOK, BUSIBJISIETHCS Y TOMY, 1110 MO-
TUB BUCTYITA€ MPUINHOIO (CIIOHYKOIO) ITOCTAHOBKY THX UM iHIITHX
Linei: «...1l00M MOCTaBUTU Mepe o000 MeTy, HEOOXiTHU I BiaMmo-
BimHM MOTHB...» [1, ¢. 13]. OCKiJIbKY 11iJTi TiICHO MOB’sI3aHi 3 MOTH-
BaMU, BOHH, SIK BBaXKa€ HayKOBellb, TAKOX 3AiiCHIOIOTh iCTOTHUI
CMOHYKaJIbHUH BIUJIMB HA NiSIIbHICTD TIOAUHU: «YUM KOHKPETHIIIIM-
MM € 1IiJTi, TUM OiJIBIINI IX CIOHYKaJIbHUI BIUTMB. 3arajabHi, HEKOH-
KpeTU30BaHi 11iJli YacTo MaloTh XapaKTep JeKJiapalliii i He CTUMYJII0-
0Th 10 AistabHOCTI. KoHKpeTusalisa metu, po3po0dKa IMpoOMixKHUX
1inei (etamiB) i 3ac00iB X JOCSITHEHHST — BaXKJIMBUI MOTUBALIMHUIA
daktop» [1, c. 15]. To6TO, SIKIIIO 3a10BOJIEHHS TOTPEO I iHTEpeCiB
YUaCHUKIB CYCHiIbHUX BiTHOCHH € METOIO PABOBOTO PETYJIIOBAHHS,
TO Taka MeTa OJJHOYACHO BUCTYITA€E MOTMBOM IO BilMOBiAHUX Aili
Cy0’€KTIB, 3aliTHUX Y TAKOMY peryIl0BaHHi.

3 icTopii pO3BUTKY MPABOBOT0 PErylOBaHHS BiIOMO, 1110 BOHO
Ma€ 3IaTHICTh SIK TTOCIa0II0BaTH KOH(MPOHTAIIII0 BCepeANHI CyC-
MiJbCTBA, 30KpeMa yepe3 sIKoMora IMoBHillle 3a10BOJIeHHS TTOTped
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i1 iHTepeciB JMIoAel, Tak i MOCUJIIOBAaTU O3HAUYeHY KOH(POHTAILIilo,
KOJIY IOPUAUYHI 3aCO0U He T03BOJISIIOTh MAKCUMAJIbHO MOBHO 3a-
TMIOBOJIBHUTHU 11i MOTpedu it iHTepecu. OmHaK KpUTEpilt «TOBHOTH»
TaKoro 3aI0BOJICHHSI 3aIMIIAETHCS MTPEeAMETOM IUCKyciil. BBaxa-
€MO, IO KiJIbKiCHUIT KpUTEpilt, TOIIpH 0ro 3HAYHY KPUTHUKY, 3a-
JIMIIAETHCA BarOMUM YMHHUKOM [J1 BU3HAYEHHS ITOBHOTHU 3a10-
BOJICHHS JTIOACHKUX IMOoTped. OMHAK, MOTO TaKOX CJIiI JOITOBHUTH
KpUTEpIiEM SIKiCHUM (LiHHicHUM). Tak, HEMOX/IMBO BBaXKaTH MO-
pajibHO BUIIPAaBAAHUM 3a0e3IeUeHHs 0J1aronoay4ysi HaBiTh abCco-
JIIOTHOI OLIBIIOCTI CYCHiJIbCTBA, SIKIIO 1LIHOI 1IbOIO BUCTYIAE
MeBHa abCOJIIOTHA LiHHICTb, IK-OT XKUTTS JIIOAMHU (601ail oqHi€ET)
[9, c. 8—10].

Bucnoku. OfHi€lo i3 cydyacHUX TeHIEHIIiil pO3BUTKY IpaBO-
BOTO PEryJIOBaHHS € 30UIbIIIEHHS Y HbOMY MUTOMOI Baru notrpeod
i1 iHTepeciB MoAMHY, iHTeHCcHDiKallisl IXHbOTO BBEACHHS Y HOpMa-
TUBHO-TIPABOBi aKTU. A 11¢ BUMara€e J0JaTKOBUX MOCTiIKEHb MPO-
SIBIB 3a3HAYEHOI TEHAEHLIII ITiJ KyTOM 30Dy POJIi JIOJCHKUX MOTPeO
Ta iHTEPECiB y TPaBOBOMY peryIroBaHHi. MeTom10J0rYHOI0 OCHOBOIO
LIMX JOCTiI)KeHb Ma€e OyTU MOTPeOOBUIA MiAXi, SIKUI MOCTYJIIOE iE10
PO Te, 110 CYTHICTb COLiaJIbHUX SIBUIL] CTAHOBJISTD Ti iXHi KOPUCHI
BJIACTUBOCTI, 5IKi MOXYTb OYTU BUKOPUCTAHI ISl 3aI0BOJICHHS JIIO/I-
CbKUX TIOTPEO Ta iHTepeCiB.

Bynb-sike mo3uTHBHE MpaBo MOKJIMKAHE, TaK YW iHaKIle, OyTu
JIIEBUM iHCTPYMEHTOM 3a[0BOJICHHS JIIOJCHKUX TTOTPEO Ta iIHTEpECiB
a0o0, 1oHaiiMeHI1Ie, e(PEKTUBHO 1IbOMY CIIPUSITH, 3 OIVISIAY Ha IO
came 3a/I0BOJIEHHSI TaKuX MOTpeO I iHTepeciB Mae OYyTHU HAlBUILIOIO
MEeTOI0 (METa-MEeTOI0) TTO3UTUBHOIO MpaBa Y IeMOKPATUYHIM COIIi-
aJibHil aepxasi. [HIII oo 1ii MOBUHHI CIPSIMOBYBAaTUCS Ha J0-
CSATHEHHS 1Ii€] METU.

[TpaBoBe peryatoBaHHS 31aTHE SIK TTOCIa010BaTH KOH(POHTA-
11i10 BCepeIrHi CyCIiIbCTBA, 30KpeMa 4epe3 IKoMOra MOBHille 3a-
JIOBOJICHHSI TIOTPEO i1 iHTepeciB IO, TaK i MOCUIIOBATH O3HAYEHY
KOH(POHTAllil0, KOJU IPUANYHI 3aCO0U He T03BOJISIOTh MaKCHU-
MaJIbHO MOBHO 3aI0BOJILHUTMU 11i HOTpeOU i1 iHTepecu. BTiM KiibKic-
HUU KpUTEpiil «ITOBHOTU» 3aJ0BOJIEHHS MOTPed i iHTepeciB cin
JIOTIOBHUTU KPUTEPIEM SIKICHUM (LIIHHICHUM ) — HEMOXKJIMBO BBaka-
TU MOpPaJIbHO BUIIpaBIaHUM 3a0e3MneueHHs 0J1aronoayydst HaBiTh
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a0COJIIOTHOI OLJIBIIIOCTI CYCMiILCTBA, SIKIIO L[IHOIO LILOTO BUCTYITA€
TeBHA a0COTIOTHA LiHHICTh, IK-OT XUTTS JIIOIUHU.
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A. M. Nakonechna

Ensuring Human Needs and Interests as One of the Primary Objectives

of Legal Regulation (Theoretical and Methodological Aspect)

Abstract. The article is devoted to the analysis of theoretical and

methodological foundations for identifying human needs and interests as the
primary objective of legal regulation in a modern democratic welfare state.
1t elucidates various scientific approaches to understanding the essence of legal
goals and legal regulation. The study contends that the quantitative criterion
of «completeness» in satisfying human needs and interests should be complemented
by a qualitative (value-based) criterion.
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One of the current trends in the evolution of legal regulation is the increasing
emphasis on human needs and interests and their intensified incorporation into
normative legal acts. This trend necessitates additional research to explore the
manifestations of this evolution, particularly focusing on the role of human needs
and interests in legal regulation. The methodological basis for such studies should
be a needs-based approach, which posits that the essence of social phenomena
is comprised of their beneficial attributes that can be utilized for fulfilling human
needs and interests.

Positive law is intended, in one way or another, to serve as an effective
instrument for satisfying human needs and interests or, at the very least,
to contribute effectively toward this end. Accordingly, the ultimate satisfaction
of these needs and interests should be considered the highest aim (meta-objective)
of positive law within a democratic welfare state. All other legal goals should
be aligned to achieve this overarching aim.

Legal regulation has the capacity to either mitigate societal confrontation —
specifically by comprehensively fulfilling people’s needs and interests — or
exacerbate such confirontation when legal means are insufficient for fully satisfying
these needs and interests. However, the quantitative criterion of «completeness»
in meeting human needs and interests ought to be supplemented by a qualitative
(value-based) criterion. It is morally indefensible to ensure the well-being of even
an absolute majority of society at the expense of certain absolute values, such
as human life.

Keywords: legal regulation, democratic welfare state, human needs and
interests, methodological foundations, value-based criteria.
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CYB'€EKTUBHE NYBJIIYHE NPABO
0COBWN HA OCKAPXKEHHA PIWIEHD
NYBAIYHOI AAMIHICTPALII

Anomauis. Cmamms npucesuena 00cAi0xceHHIO cy0 EKMUBHO20 nYOAIYHO-
20 NPasa Ha ocKaplcents piueHsv nyoaiunoi adminicmpauii ma cnocoois ii pea-
nizayii. Bemarnosaero, wo cyo ekmuehe nyoaiuHe npago Ha 0CKAapICeHHs piuleHb
nyoaiunoi adminicmpauii ye mipy 003604eH0i nogedinKu npusamuoi ocoou
00°ekmusHumM npagom y nyoaiuHo-npasosux iOHOCUHAX i3 MEMOK 3aXucmy
ma NOHOBAEHHSA C80IX NOPYUEHUX NPA8 PileHHAMU cy0 €Kmie nyoniuHo2o aomi-
Hicmpyseanns. Bono mooice 6ymu peanizogare wiasgxom nodants ckapeu 0o 6io-
N0B8IOH020 AOMIHICMPAMUBHO20 OP2aHY A00 JC WAIXOM NOOAHHS N0308) 00 a0-
MiHicmpamueroeo cyoy.

Karouoei caoea: ockapocenns, cyo’ekmueni nybaiuni npasa, nosos, cyo,
ckapea

ITocTanoBKa mpodJeMu. YKpaiHa € CYBEpEHHOIO i He3aJIeXKHOIO,
JNEeMOKPaTUYHOI0, COIliabHOIO Ta MPaBOBOIO AepxkaBolo. JlonnHa,
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il 3KUTTS i 3MIOPOB’s1, YECTh i TiAHICTh, HEAOTOPKAHHICTh i Oe3meKka
BU3HAIOThC B YKpaiHi HalBUIIIOIO collialbHOMWO LiHHicTIO. [TpaBa
1 CBOOOIM JIIOIMHM Ta iX rapaHTil BU3HAYAIOTh 3MICT i CIIPSIMOBAHICTh
TisUTbHOCTI Aep>KaBu. [0JIOBHUM MOKa3HUKOM PO3BUTKY JeMOKpaTii
Ta BCTAHOBJIEHHSI IIPaBOBOI Jep>XaBU B Oyab-sIKiil KpaiHi € piBeHb
rapaHTyBaHHS Ta 3a0e3MeueHHs pealizallii i 3aX1CTy paB, CBOOOI
Ta 3aKOHHUX IHTEPECIB JIOAUHU Ta TpoMaasiHiHa. OQHUM i3 Coco-
0iB BTiJICHHS 3a3HAYEHUX MEXaHi3MiB € rapaHTyBaHHSI Cy0’EKTUBHOTO
MmyOJIiYHOrO MpaBa 0COOU Ha OCKAPKEHHS PillleHb My IiYHOT anMi-
HicTpauii. JocaiaKeHHsI CYTHOCTI Ta 3MiCTy TaKOro IpaBa € Haj-
3BUYAlHO BaXKJIMBUM Ta 3HAUYYLIUM /151 PO3BUTKY 1€MOKPATUUHOTO
CYCITLTBCTBA.

AHaJti3 ocTaHHiX 1oc/imKeHb i myoaikaniii. [TpaBo ocid Ha ockap-
>KEHHS pillleHb MyOJIiYHOT aAMiHICTpalliil OyJIX B KOJIi HAYKOBUX iHTEP-
€CiB TaKu yuyeHMX-aIMiHicTpaTuBicTiB, SK B. b. ABep’sHoBa,
1O. I1. bursika, 1. B. boiiko, JI. B. Bpunnesoi, E. ®. [leMcbKoro,
O. B. Ky3bMmenko, /1. B. JIyuenko, f. C. Paouenko, O. M. Conos-
ifoBoi Ta iH.

MeTo10 CTATTi € TOCTIIXEHHS Cy0’ €KTUBHOTO MyOJIiYHOTO Ipa-
Ba Ha OCKapyKeHHSs pillieHb My0JiyHO1 aaMiHicTpallii Ta crmocobiB
11 peaJtizaliii.

Bukian ocHOBHOro Matepiay mociaimkenns. Cyo’eKTUBHE IIPaBO
MOXHAa BUBHAUMUTH SIK Mipy MOXJIMBOI BCTAHOBJIEHOI Ta 103BOJIEHO1
HOpPMOIO TIpaBa MoBeniHKKU. BinmoBigHo A0 Teopii moaiay npaBa
Ha MpuBaTHE Ta Iy0JiiyHe, MOXKHA TOBOPUTH IPO iCHYBaHHS Cy0’ €K~
TUBHOTO MTPUBATHOTO Ta Cy0 €KTUBHOTO My0JTiuHOTO npasa. Po3mex-
YBaHHIO 00’€KTUBHOTO Ta Cy0’EKTUBHOTO MpaBa MPUIJIEHO YNMaTy
yBary y HayKoBiii jitepaTypi. OCHOBHUM KPUTEPIEM pO3MEXKYyBaHHSI
CITyTY€E BiIHOIIIEHHS HOCIS TpaB 10 TaKOTO IpaBa Ta MOXJIMBOCTI
CBOIMM AisIMU Ha HbOTO BrutuBaTu [3]. Tak, cy0’€eKTMBHE MPaBO 0CO-
Ou 3aJ1eXKUTh BiJl 1i BOJIi, pO3Cyay Ha BiAMiHY BiJl 00’€KTUBHOTO, SIKE
€ He3aJIeXKHUM BiJ BOJIi Ta OaxkaHHS Cy0’€KTa, BOHO € 3arajJibHUM,
0e3BiTHOCHUM, aOCTpaKTHUM MpaBUIoM NoBeaiHKK. Koau iiaerbes
PO cy0’EKTUBHE MPaBO, MAETHCS Ha YBa3i aKTUBHA pOJIb HOCIS Ta-
Koro rnpana. [TpoTe Take po3MeKyBaHHSI iCHYE JUIsl 3pyYHOCTi ITPaBo-
3aCTOCYBaHHSI, OCKIJIBKHU SIK 00’€KTUBHE IIPaBO, TaK i Cy0 €KTHUBHE
MpaBo — 1ie sIBUILA OJHi€l cyTHOCTI. TyT MoXeMo 3ragaTu IyMKY
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A. B. Uyba, gkuit BinzHavaB, 110 11Ie i 10Ci B CyCHibHil MpaBoOBiii
CBiIOMOCTI He MOA0JIaHi ySIBJIEHHS MPOo Te, IO MpaBa JIOAUHU € Ha-
CJIiIKOM YCTaHOBJICHUX JIePKaBOI0 HOPM 3aKOHIB Ta iHIITMX HOpMa-
TUBHMX aKTiB (00’€KTUBHOTIO MpaBa), a HE HAaBMaKW — MpaBa JIIOAM-
HU JIeTepMiHYIOTh (BU3HAYAIOTh) 3MiCT TaKUX HOPM (00’ EKTUBHOTO
npaBa), € HEOOXiTHUM, HEBil’EMHUM i HEMMHYYUM OTO KOMITOHEH-
ToM. [HakIe Kaxyuu, 00’eKTUBHE MPaBO HEMUCIUME 0e3 MpaB
JIFOMHMU, SIK i TIpaBa JIIOAUHU (Cy0’€EKTUBHI, IOPUANYHI) HEMOXIIMBI
0e3 rpaBa i mo3a HuM [7] . BapTo Big3HayuTH, 1110 00’ €KTUBHE Mpa-
BO 3aBXIU € TICBHOIO CCTEMOIO HOPM IIpaBa, BXXMBAHHS Y TAKOMY
pa3i MHOXXMHHOCTI HEMOXJIMBE.

OO0’eKTUBHE MPaBO — II¢ 3aKOHOIAaBCTBO, IOPUANIHI 3BUYAI,
IOPUINYHI MTpeLieIeHTU Ta HOpMaTUBHI JOTOBOPHU, 1110 Jil0Th Y KOH-
KpeTHili AepxxaBi. BOHO € 06’€KTUBHUM y TOMY CEHCI, 1110 6e3moce-
PEIHBO He 3aJIeXKUTh Bifl BOJII i CBimOMOCTi oKpeMoi ocobu i 6e3mo-
cepeHbO He HaJIeXKUTh 1i1 [3]. Po3yMiHHS 00’ €KTMBHOTO MpaBa Julie
SIK CUCTEMM 3araJIbHOOOOB’I3KOBUX ITPABUJI TTOBEAIHKH, 11O BCTa-
HOBJIEHi Ta CaHKIIiIOHOBaHi Jep:KaBolo, He BimoOpakae ycix rpaHei
mmpaBa. KopekTHO BU3HAUYaTH 00’ €KTUBHE IIPaBO SIK CUCTEMY HOPM
MpaBa, e HopMa IpaBa He TOTOXKHA HOPMi 3aKOHY, sIKa He 3aJIeKUTh
BiJl BOJIi iHAMBIAA Ta HA OCHOBI IKOT MOXKYTh BUHUKATU MEBHi MpaBo-
BigHOocMHU. Cy0’€KTUBHE X MpPaBO OTPUMYETHCS Ha OCHOBI
00’eKTUBHOTrO. IcCHYBaHHS cy0’€KTUBHOTO MpaBa 6e3 00’eKTUBHOTO
HEMOXKIINBE.

Cy0’eKTUBHI Iy0OJIiYHi MpaBa MOXHAa PO3YMITH SIK Mipy T103BO-
JIEHOT TOBEAiHKU MTPUBATHOT 0COOU 00’ €KTUBHUM MTPABOM Y ITyOJTiy-
HO-TIPaBOBMX BiTHOCMHAX i3 METOIO 3aI0BOJICHHSI CBOIX iHTEPECiB.
ToBopsiun mpo cy6’eKTUBHI MyOJiyHi MpaBa, CJIiJ 3BaXaTu Ha Te,
110 BOHY ITpATaMaHHi JIMIIIe IpuBaTHUM ocodaM. CITipHIM BUTIISIAE
TBEPAKEHHS MPO HASIBHICTh CyO0’€KTUBHUX MyOJIiUHUX MpaB
y cy0’€KTiB MyOJiYHOTO aAMiHiCTPYBaHHS, X04a TaKi IyMKHU IMPO-
CTEXYIOTbCSI B HAyKOBUX Kojiax. HasiBHiCTh 3aKOHOIAaBUO BU3HaUE-
HUX MpaB cy0’e€KTiB MyOJiYHOTO aAMiHICTPYBaHHS Y BiIHOCUHAX
i3 MpUBaTHUMU O0cOOaMM, OO TMIPUKIIaAy, IIpaBO BUMOTU HaIeXKHOI
MOBEAIHKM Bil iHAUBIAA, CBIAYMTD pajlilie PO HassBHi MOBHOBAXKEH -
HSI B MeXax iX BilInoBigHo1 KomneTeHii. [IpakTnuHe 3HaYeHHS
Ccy0’€KTUBHUX MyOJiYHUX TIpaB MOJISITAE B iX peaibHOCTi, TOOTO
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Ccy0’eKTUBHI Ty0OJIiuHI MpaBa 3a0e3MevYyIoTh pealbHy MOXKIUBICTD
3a/I0BOJIEHHS IHTepeCiB MPUBATHOI OCOOU y MPaBOBUIA CIOCIO.

3arajbHOMPUIHATOIO € Kacuikallis cyd’€eKTUBHUX ITyOTIYHUX
MpaB 3aJeHO Bil MPaBOBOIo CTaTycy ocobu Ha: 1) cy0’eKTUBHI
ITyOJTiYHi TTpaBa HETATUBHOTO TUITY; 2) Cy0 €KTHUBHI ITyOJIiTHi TTpaBa
MO3UTUBHOTO TUMY; 3) cy0’€KTUBHI MyOIiUHi MpaBa aKTUBHOTO TUITY.
Takuii po3monaia HUHI € HalOiIbII NONYJISIPHOI TUMOJOTIEIO
Ccy0’€KTMBHUX TTyOJIIYHUX TIpaB cepell HAyKOBLIiB, SIK BITYN3HSIHUX,
TaK i 3apyoixxHux. CaMme 10 OCTAaHHBOI TPYITU HAJIEXKUTh I TOCTIIXKY-
BaHe HaMM Cy0’€KTUBHE ITyOIiuyHe IpaBO 0COOM Ha OCKapXKEHHS
pillleHb My0JIiYHOI aAMiHicTpallii.

Cy0’eXTUBHE MyOJIiYHE IMPaBO 0COOM HAa OCKApXKEHHS PilllcHb
MyoJIiYHOT aAMiHiCTpallil BiZHANIIIIO CBOE 3aKPITJICHHS B ITOJIOXKEH-
Hs1Xx OCHOBHOIO 3aKOHY Ta JeTajli30BaHe B 3aKOHAX Ta iHILIMX HOP-
MaTUBHUX aKTax.

Po3pi3HATH ABi CK1am0Bi Cy0’€KTUBHOTO MTpaBa Ha OCKapKEHHS
B 3aJI€3KHOCTI Bijl CIOCOOY TAKOT0 OCKap:KeHHs Ta aapecata. Lle rpa-
BO Ha CyIOBE OCKapXXeHHS (3BEepHEHHS 3 BilMOBIAHUM MMO30BOM
IO aAMIHICTPaTUBHOTO Cy[ly) Ta TT03aCyI0BE (3BEpHEHHS 31 CKaproo
YU 3aBOIO 0 iHILIOTO YITOBHOBAXKEHOTO OPTaHYy).

ITpaBo Ha 3BepHEHHS TependayeHo Ha 3aKOHOAABUOMY PiBHi
B moJioxkeHHgX ctaTTi 40 KoHcTuTynii YKkpainu, ssika BU3Hayae,
1110 BCi MalOTh MpaBO HAMPAaBISITU iHAUBIAyadbHI UM KOJEKTUBHI
MUChMOBI 3BepHEHHS a00 0COOMCTO 3BEpTATUCS IO OpraHiB Aep-
>KaBHOI BJIaIM, OPTaHiB MiCLIEBOIO CaMOBPsIIYBaHHS Ta MOCaJ0BUX
i cly>kK00BMX OCi0 LIMX OpraHiB, 1110 3000B’513aHi PO3IJISIHYTHU 3BEp-
HEHHS i JaT¥ OOI'PYHTOBAHY BiAIIOBiIb Y BCTAHOBJICHUI 3aKOHOM
cTpok [2] . MexaHi3M peasi3allii LIbOro MpaBa AeTali30BaHO y MO~
JoXeHHIX 3akoHy Ykpainu «I1po 3BepHeHHS rpomansiH». Hum
YCTaHOBJIEHO BUAM 3BEPHEHb, a caMe: 3as1BU (KJIOMOTaHHS ), PO~
MOo3ullii (3ayBaXeHHS) Ta CKapTy, a TAKOX €JIEKTPOHHI MeTuIlii
SIK 0co0JiuBa (popMa KOJEKTUBHOTO 3BepHeHHs. [linkpecaumo,
IO el HOPMATUBHUI aKT LiKaBUW HaM 3 TOUKU 30py MpaBa
Ha OCKapKeHHS, a OTXe, i BUAOM 3BEpHEHHSI — CKapromp. Xoya
B MOJIOXKEHHSIX 3a3HAYEHOT0 3aKOHY MIEThCs PO MPaBo TPOMasiH,
OJTHAK MPE3IOMYETBCS, IO MOTO Iisl MOINPIOETHCS HA BCiX TIPU-
BaTHMX OCi0.
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Cratta 55 KoHcTutylii YkpaiHu BCTaHOBIIOE, 110 KOKHOMY
rapaHTYETbCSI TTPaBO Ha OCKApPXKEHHS B CYAi pillieHb, Al uu 6e3i-
SJILHOCTI OpraHiB Jep>KaBHOI BJaaM, OPraHiB MiCLIEBOTO caMOBPSI-
JlyBaHHS, MOCaI0OBUX i cry>k00Bux oci0 [2]. Lle Ti opranu, siki Mu Ha-
3MBAEMO Y CBOEMY JOCIIIKEHHI «ITyOIiYHOIO aIMiHICTPALIiEIO».

Peanizaltisi cyd’eKTUBHOTO MpaBa Ha OCKapXKEHHS B CYIOBUIA
cnocid nepeadavyae 3BepHEHHS A0 aAMiHICTPATUBHOTO CyIy B MO-
paaky, onvcaHomy y Kogekci agMiHiCcTpaTUBHOIO Cy10YMHCTBA
Ykpainu.

1o cTocyeThcCs, 1103aCyI0BOrO CIIOCO0Y, TO CJIiJI ITiAKPECIUTH
PI3HOMAaHITTS MOTO LIISIXiB Ta YUCEIbHICTh OPTaHiB, YITOBHOBaXKEHUX
Ha pO3IJISiA CKapru.

Cepe mo3acyI0BUX CITOCO0iIB OCKap>KeHHS MOXKHA BUOKPEMUTH:

1) AnmiHicTpaTUBHE OCKapXKEHHS, SIKe MOJsATa€ y 3BEpPHEHHI
3i CKaprolo Ha pillleHHS, Jit0 Y1 Oe3MisUIbHICTh Cy0’€KTa ITyOIiYHOTO
aAMiHICTpyBaHHS 10 BUILIOTO opraHy (ImocagoBoi 0COOM) y MOPSIAKY
nimernocti. Ha cborogHi npoleaypa ocKap:KeHHS aaMiHICTpaTUBHO-
ro akTy — 3aKpiruieHa B MoJoxeHHsIM 3akoHy Ykpainu «[1po 3Bep-
HeHHs TpoMaisiH» Bin 02 xxoBTHsST 1996 poky Ne 393/96-BP [5]. 3a-
KOHOM Tiepen0avyeHo, 110 CKapra Ha pillleHHs, Jit0 Y1 Oe3IisJIbHICTh
cy0’ekTa MyOJIiYHOTO aAMiHICTpYBaHHSI MOXe OyTH YCHOIO YU MUCh-
MOBOIO, Ma€ OyTH MOJaHa 0 BUIIIOTO OPTraHy IPOTSTOM OTHOTO POKY
3 MOMEHTY TIPUIHSITTSI OCKapKyBaHOTO PillleHHsI, ajie He Ti3HilIe
OITHOTO MiCSIIISI 3 9acy O3HAOMIICHHSI 0COOM 3 TaKUM piteHHSIM. O1-
Hak, iCHYIOTh BUTIAIKU,, KOJIA CTPOK ITOJaHHSI CKapry 3HaYHO MEHILIUIA.
[MpriknamoM Moxe CITyryBaTh CTPOK, BUSHAYEHUI y U. 5 CT. 74 3aKOHY
Ykpainu «ITpo BUKOHaBU€ MPOBAIKEHHSI»: PilLIEHHS Ta Jiil BUKOHAB-
1151, TOCaIOBUX OCiO OpraHiB Jep>KaBHOI BUKOHABYOI CJIY>KOU 1110710
BUKOHAHHS CYIOBOTO PIillleHHS MOXYTh OYTU OCKapXKeHi IMPOTSITOM
10-Tu pobouMx AHIB 3 IHSI, KOJIU 0coba AizHajacs abo MoBUMHHA OyJia
Nli3HATUCA TIPO MOPYIIEHHS il IpaB, cBOOOA 4K iHTepeciB. PilleHHs
BUKOHABLIS PO BiIK/IaACHHS MPOBEICHHS BUKOHABYMX Jiif MOXe OyTr
OocKapxKeHe MPOTSAroM 3-X poOOUMX IHIB 3 IHSI, KOJIU 0coba Ai3Haiacs
a00 moBUHHA OyJ1a Ai3HATUCS PO MOPYILIEHHS 11 IpaB, CBOOO YU iH-
TepeciB [4]. Ckapra Mae BilMoBigaTM BUMOTaM BCTAHOBJICHUM Y 3ra-
JaHOMY BUIIe 3aKOHi, a caMe: y cKap3i Ma€ OyTH 3a3HaYCHO MPi3BHIIIE,
iM’s, Mo-0aTbKOBI, Miclie MPOXMBAHHS CKapXKHUKA; CKap3i Ma€e OyTH

261



Cneuianbnuﬁ YN[ APA1PA)  [lepwsaBHe GYAIBHULTBO Ta MicLieBe CaMOBPSAYBaHHA

BUKJIAJIEHO CYTb ITOPYIIEHOTO MUTAaHHS, IPOXaHHS Y BUMOTH; CKap-
ra Mae OyTH MiAnucaHa CKap>KHMKOM i3 3a3HaYeHHSIM JaTh. 3aKOHOM
BCTaHOBJICHI BUMAIKU, KOJIU CKapra He Mijisirae po3riisiay i BUpillueH-
HIO, a caMe, SIKIIIO BOHA: a) He ITiJrrcaHa aBTOPOM, a BiITaK, HEMOX-
JINBO BCTAHOBUTH OCOOY CKapKHHMKA; 0) He BMIIIye iH(bopMallio
BiTHOCHO MiCIIsl MPOXXUBAHHS CKap>KHMKA; B) MOJaHa MTOBTOPHO O~
Hi€lo i Ti€l0 3K 0CO00I0 3 OAHOIO i TOrO XK MUTAHHS, SIKILIO BOHO OYJI0
BUPIIIIEHO 10 CYTi, 10 OAHOTO i TOTO 3K OpraHy; I') ToaaHa ITicJIsl CIIA-
BY CTPOKIiB IS ii MOAAHHS; ) MoJaHa 0cob0l0, sIka BU3HAHA CYIOM
HeIie3MaTHOIO; €) T0AaHa Ha PillleHHs BUINMX JePXKaBHUX OpPTaHiB.
Ckapry po3risifaloTh i BUPILIYIOTh Y CTPOK He Oi/ibllie OMHOTO MiCsILsT
BiI THS iX HAIXOIKCHHS, OMHAK, TY, IKa He TTOTpedye TOOaTKOBOTO
BMBYEHHSI, — HEBIIKJIAIHO, aJIe HE Mi3HillIe T’ ITHALATU AHIB BiJ JHS
il orpumaHHs1. CTpOK PO3IISiAY CKApry, B SKiil MOpPYILEeHI MUTaHHS,
1110 TTOTPeOYIOTh JOJATKOBOTO BUBYEHHS i HE MOXKYTh OyTU BUPillIeHi
MPOTATOM MiCS1IsI, PO3IJISIAIOTh B CTPOK, 1110 HE MEPEBUIIYE COPOKaA
sty aHiB. [1ix yac po3misiay cKapru 1o CyTi ImocajzoBa ocoda aHaTi-
3y€ BCi (PaKTUUHi 00CTaBUH CIIpaBu. 3 LII€EI0 METOIO TaKy 0COOY Hali-
JISIOTh KOMILIEKCOM MPaB Ta 000B’S13KiB, SIKi, OTHAK, KOPECIIOHAYIOTh
MpaBaM Ta 000B’sI3KaM cKapKHUKa (cTaTTs 19 3akoHy Ykpainu «I[1po
3BEpHEHHS TpoMaasiH»)[1, ¢.84—85]. IMOBipHi HacHiAKA PO3LIISIILY
CKapry BCTAHOBJICHO B YaCTHHI nepiiii cratTi 19 3akony. Opras (11o-
cazioBa 0co0a) 3a pe3yabTaTaMu PO3IJIsiy CKapru Brpasi: 1) ckacyBa-
TH OCKap:KyBaHe PillleHHs; 2) 3MiHUTHU PIillIcHHS; 3) BXKUTH 3aXOIiB
I IPUITMHEHHST HeMTpaBOMipHUX Ailt; 4) BIIMOBUTH y 3aJ0BOJIEHHI
ckapru. Lleil mepenik HACIiNKiB, OUYEBUAHO, € HEIIOBHUM, aIXe ic-
HYIOTB OiJTBIII JeTaTi30BaHi BapiaHTH BUPILLIEHHS CKAPTH Y MiI3aKOH-
HUX aKTax.

2) OrmocepenKoBaHe OCKapKEHHS, 3a IKMM CKapXXHUK 3BepTa-
€ThCS 3a 3aXMCTOM IpaB 10 opraHib (0ci0), sIKi BiAMOBIAHO A0 CBOIX
ITOBHOBaXX€Hb MOXKYTB BXXUTH 3aXOIiB 10 BU3HAHHS IIPOTUIIPAaBHUM
pileHHs, Aii un 0e3aisiIbHOCTI Cy0’eKTa MyOJiYHOTO aAMiHiCTpy-
BaHHs. 1o cy0’eKTiB onocepeKOBaHOTO OCKap>KeHHST MOXKHA Bil-
HecTu YroBHoBaxkeHoro BepxoBHoi Pagu Ykpainu 3 mpaB JoguHu,
OpraHu MpoOKypaTypu, YnmoBHoBaxeHoro Ilpe3ugeHta Ykpainu
3 IIpaB JUTUHU, YoBHOBaxeHoro Ilpe3uneHra Ykpainu 3 mmpas
JIrofeii 3 iHBaTiIHICTIO;

262



DlepxaBHe GYAiBHULITBO Ta MiCLleBe CaMOBPA/yBaHHA Eneuiaanuﬁ BUNyCHK, 2021

3) Iepernsan akta cy0d’eKTa myoJIiYHOro aaMiHicTpyBaHHs. Takuii
CIOCi0 3aXMCTy TMpaB MPUBATHUX OCi0 mepeadavyae oCKapKeHHS pi-
1LIeHHS, Aii a00 0e3aisIIbHOCTI Oe3rocepeIHbO A0 OpPTaHy, SIKUil Take
pillIEHHST YXBaJIMB 200 BUMHUB M0 YU AOTYCTUB O€3MisLIbHICTb.
Takuii criocio onucano y Pekomennanii REC(2001) 9 Komitety
MiHicTpiB Pagu €Bponu nep:kaBaM-uyjieHaM CTOCOBHO aJbTepHATUB
CYyJIOBOMY BUPIllIEHHIO CIIOPIiB MiXX aAMiHiCTpaTUBHUMU OpraHaMu
BJIagM Ta MPUBATHUMM ocobamu [6]. BinmosinHo mo Pekomenaarrii
BHYTPIlIHil Tieperisa Ma€ OyTH TepeadadyeHrM 1100 Oyab-SIKOTO
aAMiHiCTpaTUBHOIO akTa. BiH MOXKe OXOIIIOBaTH MUTAHHS AOLIIb-
HOCTi Ta/ab0 3aKOHHOCTI aKTa, a y IesKUX BUIIaIKaX, MOXe OyTU
000B’SI3KOBUM JIJ151 TTOIAJIBIIIOTO 3BEPHEHHSI 10 CYITy i3 [T030BOM IIPO
itoro (akra) mpotunpaBHicTb. CTaHOM Ha 3apa3, 3a3HaYeHUI CIIOCci0
3rafgaHo, nmpumipom, y 3akoHi Ykpainu «IIpo BukoHaBue npoBa-
JIDKEHHSI»: a03a1l0M TPETiM YaCTUHU TPEThO1 CTaTTi 74 3aKOHY Mepe/-
GaueHo, 1110 caM JIepXKaBHUI BUKOHABEIlb 3a 3asiBOI0 CTOPOHU BU-
KOHABYOTO IIPOBAKEHHSI MOXE BUIIPABUTH JOIYLIEHI Y IPOLEeCy-
aJIbHUX JIOKYMEHTaX, BUHECEHUX Y BUKOHaBYOMY IIPOBAKEHHI,
rpaMaTU4Hi Y1 apuPMEeTUYHI MTOMUJIKMU.

BucnoBku. Cy0’eKTUBHE MMyOJIidyHe MPaBO Ha OCKApKEHHS pi-
LIeHb ITyOJIiYHOI agMiHicTpallii e Mipy 103BOJICHOI ITOBEAiHKHU IIPH-
BaTHOI1 0COOM 00’€KTUBHUM ITPaBOM Y MYOIiYHO-TIPABOBUX BiTHO-
CHHAaxX i3 METOI0 3aXMCTY Ta IIOHOBJICHHS CBOIX MOPYIIEHUX IIpaB
pillieHHSIMU Cy0’€KTiB MyOJIiuHOro agMiHicTpyBaHHS. BoHO MoOke
OyTHU peasizoBaHe IUISIXOM MTOAAaHHS CKapry J0 BiAMOBiIHOIO aaMi-
HiCTPaTMBHOIO OpraHy ado X LIJISXOM MOJaHHS MO30BY A0 aIMiHi-
CTPAaTUBHOTO CYY.

CrrcoK BUKOPUCTaHUX JIXKepeJ:

1. Adminicmpamuene npaéo Ykpainu. AOminicmpamuene cy0ouuHcmeo
6 Ykpaini: nocio. onsa nioeom. 0o 306H. Hezanexc. oyinrosanns/ [1. M. ba-
aaxapeea, M. 1. Benikosa, 1. B. boiiko ma in.J; 3a 3ae. Ped.. H. b. Iluca-
penko. Xapkis: [Ipaso,2020.238 c.

2. Koncmumyuyis Ykpainu 6io 28 uepena 1996 p. URL: https://
zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2 %D 1 %80+ Text

3. Kpecmoscoka H. M., Mameeesa JI. I. Teopis depaucasu i npasa: Eremen-
mapruil kypc ; eud 2-ee. Xapkie : Qdicceit, 2008. 432 c. URL: Kpecmog-
cvka — Teopis depyucasu i npasa (studies.in.ua)
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M. I. Bielikova

Subjective public right of a person to appeal against decisions of public
administration

Abstract. The article is devoted to the study of the subjective public right

to appeal against decisions of public administration and ways of its implementation.
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The subjective public right of a person to appeal against decisions of the public
administration has found its consolidation in the provisions of the Basic Law and
is detailed in laws and other normative acts.

1t is established that the subjective public right to appeal against decisions
of public administration is a measure of the permitted behavior of a private
individual by objective law in public-legal relations in order to protect and restore
their violated rights by decisions of subjects of public administration.

Two components of the subjective right to appeal will be distinguished
depending on the method of such appeal and the addressee. This is the right
to a judicial appeal (appeal with a corresponding claim to the administrative
court) and extrajudicial (appeal with a complaint or application to another
authorized body).

The realization of the subjective right to appeal in a judicial way involves
applying to the administrative court in the manner described in the Code
of Administrative Justice of Ukraine.

As for the extrajudicial method, the diversity of its ways and the number
of bodies authorized to consider the complaint should be emphasized.

Among the extrajudicial methods of appeal can be distinguished:
administrative appeal; indirect appeal; revision of the act of the subject of public
administration.

Keywords: appeal, subjective public rights, lawsuit, court, complaint
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POSITIVE STATE OBLIGATIONS IN THE
CONTEXT OF TEMPORARY LOSS OF CONTROL
OVER A PART OF ITS TERRITORY

Abstract. Drawing from the jurisprudence of the European Court of Human
Rights, the study clarifies a state’s positive obligations in contexts of armed conflict
and partial territorial loss. It affirms that International Human Rights Law
continues to protect conflict-affected populations, based on non-derogable treaty
clauses. States are obligated to minimize harm in military operations, account
for forcibly disappeared persons, and uphold rights of internally displaced
individuals. Even when facing territorial loss, states retain limited jurisdiction
as per Article 1 of the Convention, and must use all feasible means to regain
control, in line with international law. The scope of these obligations is balanced
against available resources and the principle of proportionality.

Keywords: human rights, derogations, armed conflict, state positive
obligations.

Problem Statement. The unique conditions under which the
country has been operating in recent years have presented
unprecedented complex challenges to domestic political and legal
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thought, necessitating a professional response that takes into account
the contributions of contemporary European jurisprudence. The one-
sidedness and political determinism of certain scholarly approaches
occasionally complicates a comprehensive, unbiased analysis of the
legal obligations of all parties in the ongoing armed conflict in Ukraine.
At the same time, when resolving relevant disputes, international
jurisdictional bodies will adhere to established principles and doctrines,
applying them with consideration for all circumstances of a specific
case.

Among such doctrines is the doctrine of the state’s positive
obligations, the potential of which has been substantially strengthened
through its applicability to issues concerning the protection of human
rights not only in peacetime but also in conditions of armed conflict
and post-conflict situations. Standards developed by the European
Court of Human Rights (hereinafter, unless otherwise stated, ECHR
or the Court) in cases related to the consequences of military
operations (use of force) and the loss of state control over part of its
territory will be considered by it in reviewing relevant cases pertaining
to the conflict in Donbass and human rights violations in Crimea.
According to representatives of the Secretariat of the ECHR, as of
October 2016, 4,365 individual complaints have been submitted to the
Court. About 400 of these cases relate to events in Crimea; more than
150 cases concern disappearances, murders, and kidnappings of the
complainants’ relatives; injuries sustained by the complainants; over
250 cases were filed by military personnel and their relatives, of which
9 cases have already been communicated. Lastly, more than 3,600
complaints are associated with human rights violations due to events
in Donbass and forced internal displacement and concern issues such
as destruction or damage to property; violation of the right to liberty;
reasonable timelines for case review; appeals against decisions made
in criminal cases; access to court and restrictions on freedom
of movement; violation of the right to respect for private life; inability
to receive a pension; discrimination, and participation in local
elections [1, p. 17]. Data close to these are provided in the report
«Legal Remedies in Case of Human Rights Violations on Ukrainian
Territories Outside the Control of Ukrainian Authorities,» prepared
by M. Bek for the Committee on Legal Affairs and Human Rights
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of the Parliamentary Assembly of the Council of Europe (PACE)
(paras. 48, 49) [2, p. 22].

Analysis of Recent Studies. In Ukrainian scholarship, specific
aspects of the doctrine of the state’s positive obligations have been
examined in the works of M. V. Buromenskyi, V. G. Butkevich,
M. M. Gnatovskyi, L. G. Huseinov, V. N. Denisov, N. V. Dryomin-
Volok, and others. Concurrently, this doctrine has been extensively
researched at the monographic, dissertation, and institutional levels
in European jurisprudence, particularly in the works of J.-F. Akandji-
Kombe, P. Van Dijk, B. Conforti, C. Droge, D. Feldman, K. Hajiyey,
M. Klatt, L. Lavrysen, A. R. Mowbray, R. O’Connell, L.-A. Sicilianos,
K. Starmer, F. Sudre, and D. Xenos. Specific facets of the issue of the
state’s positive obligations in conflict conditions are reflected through
an «exponential explosion of jurisprudence and academic legal
literature» [4, p. 929] concerning the correlation between International
Humanitarian Law (hereinafter — IHL) and human rights law [5; 6;
7; 8; 9 and others].

The objective of this article is to delineate the scope and nature
of a state’s positive obligations in the realm of human rights,
particularly in circumstances involving temporary loss of territorial
control and armed conflict. This also involves examining the
implications of combat activities in light of the European Court
of Human Rights’ (ECtHR) jurisprudence, considering the
permissibility of derogations.

Positive obligations entail active measures by the state aimed at the
realization, protection, and promotion of human rights. Conversely,
negative obligations involve the state’s abstention from human rights
violations. Positive obligations require national authorities
to implement and apply necessary means to guarantee human rights.
Specifically, these obligations demand the adoption of reasonable and
appropriate measures to ensure and protect fundamental rights in each
individual case. The degree of compliance is directly related to the
state’s adherence to principles of good faith and due diligence.

Contemporary jurisprudence, shaped by decades of active
discussion, concludes that state obligations regarding human rights
do not cease in conditions of armed conflict or loss of territorial
control. During such conflicts, International Humanitarian Law
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(IHL) applies, extending to all types of conflicts and parties involved.
IHL and international human rights law complement each other and
are applied concurrently, as evidenced by the practices of international
organizations, monitoring bodies, and judicial institutions, including
the ECtHR. However, the intersection of IHL and human rights law
raises complex issues such as extraterritorial applicability of human
rights law, mandates of human rights bodies, terminological and
conceptual differences between these legal realms, and the unique
challenges posed by non-international armed conflicts and socio-
economic rights. These complexities, although noted, are beyond the
scope of this study.

International human rights treaties do not preclude their
application during armed conflicts, although they allow states
to derogate from certain obligations in emergencies. For instance,
Atrticle 15 of the European Convention on Human Rights permits
states, under exceptional circumstances, to temporarily deviate from
fulfilling specific rights and freedoms, subject to limitations and
oversight. The Ukrainian Parliament, by its Resolution No. 462-VIII
dated May 21, 2015, approved a statement allowing Ukraine
to derogate from certain obligations under the International Covenant
on Civil and Political Rights and the European Convention. This
derogation pertains to areas within Ukraine’s control where prolonged
anti-terrorist operations are ongoing. The statement also holds that
the Russian Federation, as the de facto occupier of parts of the
Donetsk and Luhansk regions, is responsible for ensuring and
protecting human rights in those territories, under both international
humanitarian and human rights law. Russia also bears full responsibility
for human rights adherence in the annexed territory of Crimea [10].

In the case of Ilascu and others v. Moldova and Russia, the
European Court of Human Rights (ECtHR) states that a de facto
situation of a separatist regime does not negate a state’s jurisdiction
under Article 1 of the Convention over the territory temporarily
controlled by local or insurgent authorities supported by another state.
However, such factual circumstances do limit the scope of jurisdiction,
and the court will consider only the positive obligations of the state
toward individuals on its territory. As accurately pointed out
by G. Yudkivska, this «landmark decision» represents a significant
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advancement in defining the obligations of the affected state. This lays
the groundwork for considering two categories of a state’s positive
human rights obligations: those during the loss of control over part
of its territory, and those associated with armed conflict and its
aftermath within its actual territorial control [10].

According to Article 1 of the Convention, states are responsible
for violations of rights and freedoms protected by the Convention
committed against individuals within their jurisdiction. Jurisdiction
is thus a prerequisite for state accountability. The ECtHR employs
a «presumption of competence,» meaning a state’s jurisdiction
is generally territorial and covers its entire territory, although it can
be limited under exceptional circumstances like military occupation
or insurrection.

To determine such a limitation, the Court considers objective facts
and the state’s conduct. According to the Convention, states have not
only negative but also positive obligations to uphold rights and
freedoms. These obligations persist even if a state’s authority is limited
over part of its territory. Specifically, in the cases involving Transnistria,
the ECtHR ruled that despite Russia’s «effective control» over the
region, Moldova remains obligated to fulfill its positive obligations
under the Convention and its Protocols.

The ECtHR emphasizes that a state exercising effective control
over a portion of another state’s territory is responsible for human
rights violations there. According to international law principles, such
responsibility arises from the fact of effective control, whether
exercised directly or via a local administration. The scope and
conditions for state accountability for actions or inactions beyond its
territory («extraterritorial application of human rights obligations»)
are subjects of independent study, highly relevant for Ukraine
in current conditions.

Summarizing the principles on a state’s positive obligations (Ilascu
and others v. Moldova and Russia, paras. 332—340):

— A state’s positive obligations must be balanced between general
public interests and individual rights, taking into account diverse
situations and resource limitations. These obligations should not
be interpreted to impose undue burdens (see also zgr G ndem V.
Turkey, para. 43).
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— The Court cannot prescribe specific positive actions to be
taken; instead, it assesses whether actions taken were appropriate and
sufficient. If no actions were taken, the Court determines whether
feasible measures were available.

— A state lacking «effective control» over part of its territory
should aim to: a) restore control, refraining from supporting separatist
regimes and employing all possible political and legal means; b) ensure
respect for human rights, including efforts to free persons held by de
facto authorities.

The Court focuses not on the end result but on the state’s efforts
to achieve it, which is generally characteristic of positive obligations.

H. Yudkivska suggests that state efforts may include «appeals
to various intergovernmental organizations and foreign states for
assistance in ensuring the applicant’s rights» (Mozer v. the Republic
of Moldova and Russia, para. 153) or «<implementing alternative
measures to restore property rights or compensate for the loss
of property use» (Sargsyan v. Azerbaijan, para. 241). The ECHR judge
notes that reconciling obligations towards people in occupied
territories with the non-support of separatist regimes is complex and
seemingly contradictory.

However, the ECHR reached a different conclusion in evaluating
the relationship between Moldova and the Transnistrian separatist
regime. The Court observed that economic cooperation agreements
and other collaborations were not support for the separatist regime
but aimed to improve daily life in Transnistria. These actions confirmed
Moldova’s intent to regain control over the region (Ilascu and others
v. Moldova and Russia, para. 345).

State obligations regarding human rights in the context of armed
conflict and its consequences are conditional on the state’s actual
territorial control.

Considering the conditions for derogating from obligations —
particularly the non-derogable right to life, except in «cases of death
resulting from lawful acts of war,» and the prohibition of torture (see
Art. 15 of the Convention) — states are subject to various positive
obligations. These enhance the protection of fundamental rights and
freedoms under special circumstances like natural disasters,
emergencies that «threaten the life of the nation,» and various

271



Cneuianbnuﬁ YN[ APA1PA)  [lepwsaBHe GYAIBHULTBO Ta MicLieBe CaMOBPSAYBaHHA

intensities of armed conflict. S. Kr henmann categorizes these
obligations into three main areas [8].

First, states must take measures to protect individuals from the
effects of military actions. This includes planning and control
of operations involving lethal force and protection against explosive
remnants of war.

Second, states are obliged to account for individuals during armed
conflicts, which involves the responsibility for missing persons and
justifying the use of force based on «absolute necessity.»

Third, states must protect individuals both from rebels and illegal
militarized formations.

In summary, states have extensive positive obligations, especially
in the context of armed conflicts, that require active measures and
long-term policy decisions.

The European Court of Human Rights (ECHR) confirms the
obligation of states to plan and control operations involving lethal
force during armed conflicts, particularly concerning the protection
of civilians. Originating from the McCann case against the United
Kingdom, European human rights law establishes a principle requiring
state authorities to plan operations involving force in a way that
«minimizes the risk to both the targeted individuals and civilians,
as well as the use of lethal force.»

Assessing the Court’s practice post-McCann, Professor B. Dickson
points out that standards for planning and controlling operations
primarily cover aspects such as: 1) available time for planning;
2) documentation explaining planning and control processes;
3) personnel selection, equipment, and training; 4) effective
communication among involved personnel; 5) rapid access
to professional medical aid during operations.

These standards, taking into account individual circumstances,
apply even during armed conflicts, leading to several important
implications. First, state authorities are obliged to plan their operations
to minimize risks to civilians, which restricts the means they can
employ. For instance, the Court has ruled that deploying heavily armed
military aircraft is not proportionate for lawful detentions or defending
against unlawful violence (see: Case of Esmukhambetov and others v,
Russia, para. 146; Kerimova and Others v. Russia, paras. 253, 257).
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Second, authorities must consider potential risks to life resulting from
counteractions by the other side of the conflict («legitimate targets»)
[7]. In essence, states must protect civilians against force from
insurgents, rebels, or other opposing forces, including an obligation
to avoid operations near populated areas. Lastly, the ECHR has
recently affirmed that the obligation to minimize life-threatening risks
can extend to armed insurgents (Case of Esmukhambetov and others
v. Russia, para. 146). The burden of proof for the «absolute necessity»
of using force lies on the state, even during armed conflicts (McCann
and Others v. the United Kingdom, paras. 148—50; Kerimova and
Others v. Russia, para. 238). However, this obligation generally does
not extend to combatants in international armed conflicts, in line with
international humanitarian law standards for lethal force.

In armed conflict, states are obligated to protect the population
from explosive remnants of war. This duty stems directly from the
positive obligation to «take all appropriate steps to protect the lives
of individuals within its jurisdiction» (Osman v. United Kingdom,
para. 115). This includes protecting civilians from dangers like anti-
personnel mines and booby traps, whether placed by state agents
or insurgents. Specific duties include marking and fencing off known
mined areas, warning the local population, and detecting and
destroying mines or other explosive devices. Two points are noteworthy:
First, if a state is responsible for mining an area, its obligations are
particularly stringent, as the ECHR leans towards a view that mines
should not be used at all, especially near populated areas. Second, the
state has heightened obligations to protect children from the dangers
of mines, given their particular vulnerability.

In Ukrainian legal discourse, the issue of protection against
militarized groups and liability for their infringements on fundamental
human rights, as well as damage to human dignity and property,
is relatively underexplored. This problem can be viewed from two
angles. On one hand, the concept of «attribution» applies to these
armed groups, meaning that their actions are ascribed to a state that
exercises «effective control» over them and is thus responsible for their
human rights violations. On the other hand, the previously mentioned
positive obligation to protect against actions of third parties (see:
Osman v. United Kingdom, para 115, 116, 282—284) may also make
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a state liable if such illegal armed groups operate within its territory.
The degree of this liability depends on specific circumstances, largely
related to the level of control the state exerted over the violators. In this
context, it’s important to distinguish between protection against
insurgent forces and protection against militarized groups that are,
officially or unofficially, linked to a specific state [4].

It should be acknowledged that the threshold for holding states
accountable for violations committed by insurgent forces is generally
high. Typically, state authorities are not expected to have known about
a «real and immediate risk» to specific individuals, despite a «higher
risk in a general situation of violence» (see: Belikza Kaya and others
v. Turkey, para. 81—82). However, European Court of Human Rights
(ECHR) case law indicates that states have an obligation to prevent
hostile forces from advancing into populated areas and to, at least,
warn the local population of their approach (Isayeva v. Russia, para.
187). Additionally, state forces are required to intervene in ongoing
violence from private entities like armed groups. Failure to take
protective measures during armed conflict, including due to the
collapse of state law enforcement mechanisms, is likely to result
in a violation of a state’s positive obligations. These obligations include
the duty to establish an effective law enforcement system that ensures
proper application of criminal law (see, for instance, Koku v. Turkey).

International human rights bodies universally recognize the state’s
obligation to account for the fate of forcibly disappeared persons. Due
to the difficulty in proving state involvement in such disappearances,
states are required to safeguard the welfare of these individuals. The
state can also be held accountable for violating the right to life even
when the body of the disappeared person has not been found. European
Court of Human Rights (ECHR) jurisprudence has established the
presumption of facts and the shifting of the burden of proof'to the state
in disappearance cases, particularly when victims were last seen
in areas under governmental control (Imakayeva v. Russia; Tanis v.
Turkey; Varnava and others v. Turkey). Failure by the government
to provide adequate and convincing explanations can also result in the
state being held liable for violating the right to life.

Finally, the ECHR and other international human rights
institutions are increasingly focusing on states’ obligations towards
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internally displaced persons (IDPs). The fundamental requirements
for the respect and protection of IDPs’ rights are outlined in the
Council of Europe’s Committee of Ministers Recommendation
Rec(2006)6 and relevant court decisions. Detailed analysis of these
obligations, along with other issues mentioned in this article, are key
areas for future research in the context of human rights applicability
in emergency situations.

Conclusions. The above-reviewed types of state’s positive
obligations indicate its primary responsibility for protecting human
rights in situations of armed conflicts and the aftermath of hostilities.
In the event of temporary loss of control over a part of its territory, the
state does not entirely lose its jurisdiction as per Article 1 of the
Convention; however, its scope is limited to positive obligations
towards individuals remaining in the uncontrolled territory. These
obligations require the state to employ all available diplomatic,
economic, judicial/legal, and other measures that are in its power and
comply with international law to continue ensuring the satisfaction
of rights and freedoms in accordance with the Convention. At the
same time, these state obligations have been recognized by the
European Court of Human Rights (ECHR) based on the individual
circumstances of each specific case. They do not determine the Court’s
conclusions regarding the scope and nature of Ukraine’s positive
obligations in conflict conditions but will serve as a guideline
in resolving cases related to events in Crimea and Donbass. Notably,
the Court’s assessment will not depend on the national position
regarding the nature of the armed conflict (national, international,
«internationalized») or the scope of responsibility defined by Ukrainian
law for all parties to the conflict.
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Xpucrosa I'. O.
ITo3uTuBHI 3000B’A3aHHS 1ePKABU B YMOBAX TUMYACOBOI BTPATH KOHTPOJIIO
HaJl YACTUHOIO CBOET TepPUTOPii

Anomauisn. Buxoodsuu 3 po3eopHymoeo 0210y npakmuku €eponeticbkoeo
Cydy 3 npae A00unU, CMamms GUCEIMAIOE KOHMYPU NO3UMUBHUX 30008 I3aHb
depaicasu nio uac 30poliHux Konghaikmis, ix Hacaiokie, a makodic nepiodie uacm-
K060i 6mpamu KoHmpoaio Had mepumopiceto. Jlocaiodicents auxooums 3 nepe-
dymosu, uio Mixcnapoone npaso npae a0uHU 306epieae c6or aKmyanbHicmy
01 3aXUCmy HACeNeHHs, 3amPOHYmo2o KoHpaixmom. Lle niomeepoxcyemovcs
HeOepo2o8HUMU NONONCEHHAMU 8 002080PAX 3 NPAB NMOOUHU, KT NPOO0BICYIONDb
dismu Hasimv y GiliHi a0 HAYIOHANLHUX HAO36UMATIHUX CUMYAUIsX.

ITi0 uac 36poiinux KoHpAIKMIE Ha Oepicasu NOKAAOAEeMbCs pso NO3UMUE-
HUX 30008 ’23aHb. L]i 30608’ 33aHHS 0X0NA0IOMb 8Ce, 810 3A0e3NeUEHHS HANCHCHO
DPe2ynb0BAHUX MA CNAAHOBAHUX GIUCLKOBUX ONEPAalill, AKI MIHIMIZYHOMb WKO0OY,
0o 63sasmms Ha cebe 8i0nosidanrvHocmi 3a 0010 0Cif, AKI OYAU HACUABLHO 8UBE3e~-
Hi. Jlodamkoeo, Ha depicagu NoKAadaemuvcs 0006 130K 3aXUU4amu HaceneHHs
810 Hebe3nek, makux K He30eMOHOBAHI 3aNUUKU, 3aXUCY HACeAeHH: 6i0 He-
3aKOHHUX 30POUHUX OPMYBaAHD, A MAKOJIC NIOMPUMKU NPAG AHOOUHU BHYMPilL-
HbO nepemiueHux ocio.

1llo cmocyembcs mepumopianbHo20 KOHMPOAIo, 8 CIMammi Ha2oA0ULYEMb-
cs, wo depacasu 30epiearoms rOpucoukyito, 32idno 3i cmammero 1 Konsenuyii,
Hagimy HA0 mepumopismu, IKi mUM4aco80 KOHMPOAIOIOMbCs NOBCMAHCOKUMU
cunramu abo inuioro depaucasoro. O0nak obcse yiei opucouxyii oomexncyemocs
no3umueHUMU 30008 I3anHHaAMU depacasu neped ii acumenamu. [lpesromyemovcs
0008 ’330K deparcas guuepnamu 6ci MONCAUB] OUNAOMAMUYHI, cy008i ma npaso-
8 winsaxu 045 8i0HO8AEHHS KOHMPOAIO HAO MAKUMU mepumopiamu y 8ionosio-
Hocmi 00 MidJICHAPOOHUX HOPM.

Busnauenus yux no3aumueHux 30008 ’s13anb nioaseae 30a1aHCOBAHIN OUIHYI,
KA 8PAX08YE pecypcu 0epicasu, 3a2anbHy Kopucms ma iHougioyanvHi inmep-
ecu, 3 Memor YHUKHeHHs HAKAAOAHHS HeBUNPABOAHUX A00 HenpONnOPUiiHUX
msaeapis.

Karouosi caosa: npasa arodunu, gidcmynu, 30poiiHuil KOHpAIKM, NO3UMUE-
HI 30008 ’33aHHSA depicasi.
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HayKOBUU CITIBPOOITHUK CEKTOPY MOPiBHSIIBHOTO
npaBo3HaBcTBa HJII nepkaBHOro OymiBHULITBA Ta
micueBoro camoBpsayBaHHsa HATIpH Ykpainu
ORCID ID: 0000-0001-6520-7297

OBMEXEHHA NPAB NIOAUHN B YMOBAX
MAHAEMII:PO3LUUPEHHA KOMNETEHLII
OPTAHIB AEPXABHOI BNAAN YN HEOBXIAHA
PEAKUIA HA TNOBAJIbHI BUKJIUKU

Anomauin. Cmamms npucesuera 00CAi0XNCeHHI0 NUMAHHS 00MENCEHHS NPAs
ma c60600 A100UHU Ma 2POMAOAHUHA 8 CYHACHUX YM0o8ax. Pozeaanymi nowupe-
HI 00MediceH s KOHCMUMYYIHHUX npae, 3anposadiiceli Kpainamu y 8ionosios
Ha nowupeHHs nandemii kopouasipycy. Jlocaioxncerni mesici maKux oomedceHHs:
3 MOUKU 30py OOMPUMAHHS NPUHUUNU NPONOPUILIHOCMI MA HeOONYUeHHS He-
NPaBoOMIpHO20 POUUPEHHS KOMNEMeHULT OKPeMUX 0peanie 0epiucasHoi 61aol.

Karouosi caoea: nandemia, npasa aodunu, odbmedicenHs npaé ma c6060d,
Komnemenyis, ypso

ITocranoka npodaemu. [Tangemis SARS-CoV-2 y 2020 poui
JOKOPIHHO 3MiHMJIA XXUTTS BCiX KpaiH i 3MyCHIa iX afanTyBaTUCS
JI0 HOBUX YMOB y HaJI3BUYaliHO KOPOTKU TepMiH. CTpiMKe Totm-
PEHHSI KOPOHABIpYCY CYTTEBO BILIMHYJIO HA PO3BUTOK Pi3HUX chep
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MOJITUYHOTO Ta CYCIIJIbHOTO XXUTTS B KOXHiil KpaiHi CBiTY.
O0G’ekTUBHA BUMOTA IIBUAKUX PilllEeHb y BiAMOBiAb Ha TJ100ATbHI
BUKJIMKM CIIOHYKaJIa OiIbIIICTh KpaiH 0OMEXXKUTH OKpeMi KOHCTUTY-
LiliHiI mpaBa Ta cBoOoau rpoMansiH. [lepen opraHamu aepxKaBHOI
BJIAIM Ta MiCIICBOTO CAMOBPSIIYBaHHS PAlITOBO ITOCTAJIO BUPIIIICHHS
KiJIbKOX 3aBAaHb: MiATPUMKA MEIULIMHU, MAJIOTO Ta CEPEIHBOTO
Gi3Hecy, opraHizauis Ta aAMiHICTpyBaHHS HABYAJIILHOTO IMPOLIECY,
pearyBaHHSI Ha €KOHOMiUHi TPYIHOIIII.

AJne He3BaXalouM Ha MOTPeOy MPOTUHISITU MOIIUPEHHIO MaH/Je-
Miiy CBITIi, MATAHHS NIPOMNOPLIAHOCTI 00MeXKyBaJlbHUX 3aXOiB 0X0-
POHIOBAaHUM LITHHOCTSIM JigAali yacTillle MOCTAE SIK B MEXaX OKPEeMUX
KpaiH, TakK i Ha MiXkHapomgHOMY piBHi. Lle TUTaHHS OB’ SI3aHO i3 BaXK-
JIMBOIO CKJIaJ0BOIO TIPaBOBOTrO CTAaTyCy OpraHiB IMyOJiuHOI BIagu —
KOMIIETEHIII€l0, sSIKa BU3HAYa€ MeXi BJaJHOrO BILUIMBY BIaAHUX iH-
CTUTYLI Ha CyCHiJIbHI BITHOCUHU B MeXaxX KOHKPETHOI Jep>KaBu.

AHaJi3 oCTaHHIX JA0CTimKeHb i myoaikaniii. [Tpo6ieMaTuKy 00-
MEXXEHHSI ITpaB i CBOOOI JIIDAWHU Y CBOIX poOOTaX JOCIIiIKYyBaJIu TaKi
BITUM3HSHI Ta 3apyOixkHi HaykoBLi sgK: Sinha M. S., Gerke S.,
Minssen T., Hanugaiiko JI., JIe6enena FO. ta iHii. OnHak, TUTaHHS
JMOTPUMaHHS MPUHILIMITY TPOTMOPIIHHOCTI Ta KOHCTUTYLIITHO BCTa-
HOBJIEHO1 CUCTEMU CTPUMMYBaHb Ta MPOTHUBAr He BTpaya€ CBOET aK-
TyaJIbHOCTI B Cy4aCHUX YMOBaX IJ1I00aIbHUX BUKJIUKIB.

MerTol0 i€l cTaTTi € 1OCTiIKEHHSI OKPEMUX BUIAIKiB 0OMEXKEeH-
Hs MpaB Ta CBOOOJ JIOJMHU B €BPOMNENCHKUX KpaiHax Ta YKpaiHi,
BU3HAYEHHS MEX JTOMYCTUMOCTiI TAaKUX OOMEXEHb 3 METOIO YHUK-
HEHHSI HEOOTPYHTOBAHOIO PO3LIUMPEHHSI KOMITETEeHIIi1 BJIaJHUX iH-
CTUTYTIB.

Bukiaa ocHOBHOro Martepiany aocaifkeHHsa. [cTopyyHO onHUM
i3 TIPiOPUTETHUX MPEAMETIB KOHCTUTYLIIMHOIO peryjitoBaHHS OyB
pO3TOJia BIaAd MiX BUIIMMU OpraHaMU, 110 OYJIO OOYMOBJIEHO
CTAaHOBJICHHSIM TTAPJIAMEHTY SIK IIPEICTaBHUIILKOI iHCTUTYIIii Ta 1O~
TpeOOoI0 PO3pOOKHU TPaBOBUX HOPM, SIKi O TapaHTyBaJId caMOOOMe-
KEHHS Aep>KaBU Bil HEIIPAaBOMipHOTO PO3IIMPEHHS ITOBHOBAXXEHD
Oynb-5KOi 3 riioK Biaaau. CbOroaHi MPUHIWI ITOITY BJIAAU € OTHUM
i3 3acagHUYMX MOJOXEHb KOHCTUTYLIIHHOTO MpaBa, BaXKJIUBUM IS
3a0e3rmeueHHs (DYHKITIOHYBaHHS IIPaBOBOI Ta IEMOKPATUIHOIL Aep-
JKaBU, TOTPUMaHHS KOHCTUTYLiIHOT 3aKOHHOCTI B IisUTbHOCTI BaI-
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HUX iHCTUTYLI#. [leit mpuHIIUIT OTprMaB 0e3MoCcepeTHE 3aKPITIeH-
HS1 Y KOHCTUTYLiSIX O0araTboxX KpaiH, 30Kkpema, Xopsartii, [Toabuii,
JIntoBcrkoi Pecriyoniku. Y CILIA nomin Biaay BBasKa€ThCsT KOHLIETI-
11i€10, 110 BUILUIMBAE i3 TEKCTy Ta cTpyKTypu KoHcTUTyLii monpu
BIZICYTHICTb ii 3aKpilJIeHHS SIK TAKO1 B OKPeMiii HOpMi.

HesBaxxarouu Ha moTpedy hyHKILIOHAIBHOTO PO3MEXKYBaHHS MixX
TiJIKaMu BJIaqU Ta CTBOPEHHSI MeXaHi3MiB €(DeKTUBHOI B3aEMOIi1
BIAAHUX iIHCTUTYLIM KpaiHM TaKOX 3alpOBaIXKYIOTh €KCTPAOPIU-
HapHi MeXaHi3MU AisIIbHOCTI AepKaBHOI BJIaJu B KPU30BUX YMOBAX.
11i yMmoBM 3a3BuyYaii OKpecieHi creliaJbHUMU IMTPaBOBUMU PexKUMa-
MU — BOEHHOTO 200 HaJI3BUYalfHOTO CTaHY — Ta MOXYTh OOMEXyBa-
TU OKpeMi KOHCTUTYLIiiHI MpaBa Ta cBOOOAM, HaJaBaTU 10AATKOBI
MPaBOMOYHOCTI BUKOHABYIM Tl BIaay Ta IJ1aBi Aep>KaBU.

3 orisily Ha BUKJIMKM JUJIST Pi3HUX C(ep CYCIiIbHOTO XUTTS,
3yMOBJICHI MaHIEMi€10, OKpPEeMi KpaiHU IMIlIN IUISIXOM BiAXUJIEHHS
Bill KOHCTUTYLIMHNAX TTPUITUCIB Ta CTBOPEHHS EKCTPAOPINHAPHOTO
3aKOHOIABCTBA, 110 PO3IIMPUIO KOMIICTCHIIIIO YPSIIiB IT03a 3a3Ha-
YEHUMU MPABOBUMU PEXKUMaMU.

JocnimkeHHs OUTBII SIK PiYHOTO AOCBiLY TPOTUIii MOIIIUPEHHIO
kopoHaBipycy SARS-CoV-2 y cBiTi 3yMOBUIIO MOSIBY SIK Cepel eKC-
TMEepPTHOTO CepeloBUIIIA, TaK i cepell HAYKOBIIiB TyMKU PO HAAMIp-
HICTh OKpEeMHUX KapaHTUHHHUX OOMeXeHb, 3alpOBaI;KeHUX Tapia-
MEHTaMU Ta ypsiiaMu psiily KpaiH, a TaKOX MPOo HarajabHy HeoOXia-
HiCTh YOOCKOHAJIEeHHSI MeXaHi3My IpaB i ¢BOOOJ JIOAWHU
i rpoMajsIHMHA B KPU30BUX YMOBaX.

Hanpukinana, Opranizanis O6’enHanux Hauiii Bugiiuna psia
npobieM, OB’ I3aHUX 3 TOTPUMAHHSIM IIpaB JIOOMHU B YMOBax
naHAeMii: piBeHb SIKOCTi Ta JOCTYIHOCTi MEIUYHOI TOTIOMOTH; TIPO-
0JieMa HAaCWIbCTBA B POIAWHI; 3aXMCT TIPaB JIOACH ITOXMIIOTO BiKY;
npobysieMu pacoBoTo xapakTepy Ta iH. Lleit HemoBHUI Mepeik,
Ha TyMKY €KCIIePTiB, CBIIUUTH PO MOYATOK «3aralbHOJIOACHKOL
KpM3U», 1110 MOXKE CTAaTU MACIITAOHIIIIOI 32 EKOHOMIYHY Ta MOTpe-
Oy€e y3roJKeHOIro Ta OpiEHTOBAHOTO Ha IpaBa JIOAWHU ITiAX01y
J10 60poTHOU 3 MaHaeMiero [7].

Excneptu OOH 3ayBaxuiiu, 110 XOPCTKi 0OMeKeHHsI, Harpu-
KJ1aa 3a00poHa BUXOIWUTH 3 JIOMY, HaBiTh 32 YMOBU Haa3BUYAITHOL
CHTYyallil, MOXYTb OyTU PO3LIiHEHi SIK 030aBIeHHs BOJi. X BBe1eH-
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H$I TTOTpeOy€e CyBOPOro JOTPUMAHHS FapaHTill 3aXUCTY Bill 3I0BXU-
BaHb Ta HaJaHHS BUYEPITHOI iH(OpMallil PO KOHTPOJIbHI 3aXO/H,
1110 MalOTh OyTH MPOIOPLIiKHI ICHYIOUii 3arpo3i Ta AisITU TiAbKU
Ha yac Haa3BMuaiiHoi cutyaliii [3]. Ha nymKy BepxoBHoro komicapa
OOH BBemeHHS OKpeMHUX OOMEXEHbB 3 TOYKU 30py MiXKHAPOTHMX
CTaHAAPTIB MpaB JIOAUHU € TOMYCTUMUM B yMOBax IMaHAEMii, aje
MoAiOHI 3aX011 MalOTh OyTH OOIPYHTOBAHI, MPOMOPLiiiHI MacITady
3arpo3u Ta oOMexXeHi y vaci [4].

AHasioriuHy nosuiiito 3aimae i Human RightsWatch— neypsinoa
oprasizallis, 1110 3/1iiICHIOE MOHITOPWHT, PO3CIiayBaHHs Ta (iKcallito
MOpyLIeHb MpaB JIIOJWHU Y Oisblie Hixk 70 kpaiHax cBiTy. [1le BecHoIO
2020 poKy, TOOTO Ha ITOYATKOBOMY €Talli MACIITaA0HOTO BBEIACHHS
KapaHTMHHMX 3a00pOH OpraHisallisi HaroJocuia, 1o Xxo4a oKpeMmi
00MEXXeHHSI MpaB JIOAUHU € TOMTYCTUMUMU 3 TOUKHU 30pY MizKHAPO/I-
HUX CTaHAAPTIB MPaB JIIOAWHHU 32 HASIBHOCTI 3arpO3U >KUTTIO HaLlii,
BOHM MOBUHHI OYTU BBEAEHI B 3aKOHHO BCTAHOBJIEHOMY ITOPSIIKY,
OyTH HEOOXiZIHUMM Ta HAayKOBO OOIPYHTOBAaHUMM, a 3aCTOCYBAHHS
TaKUX 3aXO/iB He Ma€ MOPOIXKYBaTU AUCKPUMIiHALIiIO Ta Mae OyTH
0o0MexXeHMM Yy yaci [3].

Hes3Baxkaroum Ha BUPOOJIEHHST MiXKHApOAHUX PEKOMEHAaLliil
111010 3aXUCTY MpaB i CBOOO JIIOAMHU B yMOBaXx MaHAeMii, HeoOXi-
HICTb OIIepaTUBHOIO pearyBaHHS Ha Cy4aCcHi BUKJIMKM Ta Opak aHa-
JIITUYHOI CKJ1a10BOI MPU MPUIHSTTI pillleHb, TPU3BEJIU 10 BBEACHHS
MOAEKYIU TUCKPUMiHALIIMHUX OOMEXYBaJbHUX 3aXO/iB ypsiiaMu
OaraTbox KpaiH. fK Hacligok, Ha CbOTOJAHI chopMOBaHa 3HaAYHa
MMPAaKTUKA OCKap>KeHHS KOHCTUTYIIMHOCTI TAKMUX PillleHb Ta BUPO-
0JIeHI BaXKJIUBI FOPUAWYHI IMO3UIIIT OpraHiB KOHCTUTYLIHOI FOCTUIIT
1IOJ0 AOTPUMAHHS MPUHLUITY TTPOIOPLIHHOCTI MPU 3aCTOCYBaHHI
KapaHTMHHUX 00OMEXEHb.

OaHUM i3 HaAUTOIIMpPEeHIIINX 0OMeKeHb OyJia 3a00poHa Mpo-
BeAEHHS Oyab-IKMX MyOJdiYHUX 3aX0/iB. PallioHalbHICTh TAKOTO
KapaHTUHHOTO 3aXO0/Y, BpaXOBYIOUM 0COOIMBOCTI Iepeaayi KopoHa-
BipycCy BiJ JIIOAMHU A0 JIOAWHU Ta BIUIUB COLIiaJIbHUX KOHTAKTiB
Ha ITOIIMPEHHS XBOPOOU, Ha TICPIIIUIA TTOTJISII, HE BUKJIMKAE CYMHi-
BiB. BomHOUac Baxk/IMBiCTh KOHCTUTYLIIIHOTO MTpaBa Ha CBOOOY 3i-
OpaHb BIJIMBAE HAa HEOOXiMHICTh KPUTUYHOI OLIIHKM JTOLIIbHOCTL
3a00pOHU OYIb-SIKMUX 3i0paHb. 30KpeMa, 111010 HEBEJIUKOTO CKYII-
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YEHHSI Ha CBixKOMY IOBITpi, sIKE HE MOXKe CIIPUSITU LIBUIKOMY T10-
IIMPEHHIO XBOPOOU. 3aCTOCYBaBIIM YOTUPH €TAITX TeCTY Ha TIPOTIO-
pLiHICTD (3aKOHHA MeTa; TPUJATHICTh; HEOOXiTHICTD i MPOTOPIIiii-
HIiCTb), BUY€HI AiMLIJIM BUCHOBKY, 11O HE BCi 3aXOAU, CIIPSIMOBaHi
Ha 3arobiranHs nomupeHao COVID-19, MoxXHa OLIIHUTH SIK TIPO-
nopuiitHi. 3oKkpeMa, oHi€l0 3 MPoOIeM € abCOJIOTHA 3a00poHa
Ha MPOBENEHHS OyIb-IKUX MYOJIiYHUX 3aXO/IiB MPOTATOM HEoOMe-
xkeHoro vacy. Hanpuknan, Koncturyuitnuit Cyn ®enepatuBHol
Pecny6siku HiMmeuuuHu, po3risigalouu cpaBy MpoO OCKapXKEHHS
pileHb 3eMeinb [ceH Ta [ecceH cTOCOBHO 3a00pOHM MPOBEACHHS
JIEKiJTbKOX MaJIOYMCeJIbHUX MyOIiuHUX 3i0paHb, BiIi3HAUMB, 1110 (hop-
MaJibHa BiIMOBA Yy MPOBEAEHHI MyOJiYHUX 3aX0/IiB TTOPYIIYE CT. §
OcHOBHOI0 3aKOHY, a TOMY 3eMeJIbHEe 3aKOHOJaBCTBO HE MAa€ BCTa-
HOBJIIOBaTU abCOJIIOTHY 3a00POHY Ha MPOBENEHHS OyIb-SIKUX ITy-
OJIiYHMX 3aX0/1iB, a KOXKHMIA KOHKPETHUI BUMAA0K MA€E OLIiIHIOBAaTHUCh
3 ypaxyBaHHSIM rapaHTOBaHO1 KOHCTUTYLIi€l0 cBoOoau 3i0paHsb [1].

O00B’s130K HOCiHHS MaCOK TaKOXK CTaB ITPEIMETOM OCKapXKEHHSI.
VY rpyani 2020 poxky Konctutyuiitnnit Cyn bocHii Ta I[epuerosunm
BU3HAB HEKOHCTUTYLIMHUMM IBa OOMEXXyBaIbHI 3aX0I1, 3aIIpOBa-
JIKeHi B KpaiHi: 000B’s130Kk HocuTtu Macku B Kantoni Capaeso,
a TaKoX 3a00pOHY BUIBHOTO MepecyBaHHS TEPUTOPIEIO (peaepallii.
ApPTYMEHTYIOUH CBOIO TTO3MIIi0, OpraH KOHCTUTYLIITHOTO KOHTPOJIIO
3a3Ha4YMB, 1110 MACOBE OOMEXEHHSI TTpaB JIIOAMHU Ma€ KOPECIIOH Y-
BaTH HAJICXKHOMY PiBHIO MapJIaMEHTCHKOTO KOHTPOJITIO 32 TisSTbHICTIO
ypsany. [Ipore y po3risayBaHOMY BUMAAKy 3HAYHE PO3LIMPEHHS
MOBHOBaXK€Hb BUKOHABYOI I'JIKM BJlIaaud He OyJ10 30ajlaHCOBaHe Ha-
JIEXXHUM piBHEM KOHTPOJIIO, 1110 MajI0 HACJiAKOM BiICYTHICTb BaX-
JINBUX €JIEMEHTIB MeXaHi3My 3axucTy npaB joauHu [2]. I xoua Ha-
CIIIIKOM YXBaJICHHSI TAKOTO PIllICHHS CTajla He BTpaTa YMHHOCTI
00MeXXyBaJIbHUX 3aXO0/1iB, a BKa3iBKa Ha HEOOXiAHICTh BITPOBAIKEH-
HST HaJICXKHMX 3aXO/IiB 100 TOTPUMAHHS IIpaB i CBOOO JIIOANHMU,
11e PillIeHHS € OAHUM 3 [TOKA30BUX B aCTIEKTi HEOOXiTHOCTI ronepe-
JKeHHS TIePEeBUILEHHSI BIIaIHUX MTOBHOBaXeHb, MEepeyCciM 3 OOKY
YpsIIiB KpaiH CBITY, Mif yac IaHaeMii.

JAMCKyCiiiHUM Ta BaXKJIMBUM JJIs €KOHOMIKHM € MUTaHHS TOPTi-
BeJbHUX 0OMexeHb. Y motomy 2021 p. Koncrurymiitnuii Cyn Pec-
nyoniku Yexisi BU3HAB HEKOHCTUTYLIIHOIO 3arajbHy 3a00pOHY
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po3apiOHOI TOPTIBIII Ta HaZaHHS MOCYT B OyIiBeIbHUX Mara3uHax,
110 OyJ1a 3aIpoBaIKeHHS YPsIoBoo IToctaHoBoro Ne 31/2021, ripu-
itHsTO10 28.01.2021. Posrnsanaroun crpaBy, Konctutyuiitnuit Cyn
3a3HA4YUB, 1110 3aCTOCYBAaHHS 0OMEXYBaJIbHUX 3aX0/iB Ma€ OyTU
00’€KTUBHMMU Ta TPYHTYBAaTHUCh HA PO3YMHUX MimcTaBax. YechbKuii
K€ Ypsii He HaBiB HAJIEXKHOI apryMeHTallil K 3alpoBaIKeHHS 10-
CTaTHbO CYBOPUX 0OMeXeHb y cdepi TOpribii, TaK i BUKIIOYEHD
3 IILOTO MpaBuUJIa AJIsI OKPEMUX I'PYI TOBapiB, 110 OYJ10 BU3HAHO M0~
PYILIEHHSIM MPUHLIMAITY HeTUCKpUMiHallii [6]. BomHouac BigzHaunMo,
mo Koucturyuitnuit Cyn Pecryonikm Yexis miaTBepauB MmpaBo-
MOYHICTb Ypsiy BCTAHOBJIIOBATU OOMEXYBaJlbHi 3aX0AU il yac
HaI3BUYATHOTO CTaHY.

YropuiyHa crana 00’€KTOM KPUTUKM SIK Ha HalliOHAJIbHOMY, TaK
i Ha MiXKHapOIHOMY PiBHSIX IIiCJs 3alPOBAIKEHHST PO3LIUPEHUX
YPSIIOBUX IMMOBHOBaXKeHb. OCHOBHUM apryMEHTOM KPUTHUKH CXBaJle-
Horo napyameHToM y 6epe3Hi 2020 poKy 3aKOHOITPOEKTY MPO 3aXUCT
BiJl KOpOHaBipycy (Tak 3BaHUI «KOPOHABIpYCHUI 3aKOH», aHTJI.
«coronavirus law») ctaB 0€3CTpOKOBUIA XapaKTep Aii Haa3BUYaliHUX
TMOBHOBAXEHb, SIKi OYJIM HallaHi MpeM’eP-MiHICTPOBiI KpaiHU s
6opoTtrou i3 manaeMiero COVID-19. Lleit 3aKoH po31IMpuB MTOBHO-
BaXKEHHS YpsIy B Mepioj cTaHy 0CcO0IMBOI Hebe3nekn — hopmu
HaI3BUYATHOTO ITPABOBOTO PEXKUMY, SIKMI MOXE BBOIUTHUCH Ta ITPH-
MUHATUCH TIIbKU ypsinoM. BignosigHo 1o KoHcTuTyuii Yropiuuau
(a. 1, 2 ct. 53) ypsin B pa3i BBeNEHHST CTaHY OCOOIMBOI HEOE3MeKn
Mae€ IpaBo Ha OCHOBI CelliaIbHOTO 3aKOHY, CXBaJIeHOTO 2/3 rojiociB
YJIeHiB MapJiaMeHTy, MPU3YIUHSTH [1iF0 OKPeMUX 3aKOHIB, BiIXWJIsI-
TUCH Bil 3aKOHOIaBYMX ITOJIOKEHD Ta 3IMICHIOBATH 1HIIII HAaA3BUYaii-
Hi 3axoau. OCHOBHOIO HOBEJIOIO CTajla BiiMiHa OOMEXEHHSI CTPOKY
MIil ypsiAOBUX aKTiB, MPUINHSATHUX I1iJl Yac CTaHy 0COOJIMBOI Hebe3e-
KU — 10 YXBaJICHHsI 3aKOHY TaKi aKTH MO 3aBEePIIEHHIO 15-IeHHOro
CTPOKY Majiu ab0 OyTU CXBaJeHi MapjJaMeHTOM abo BTpayaau YMH-
HiCTb 3rifmHo i3 BUMoramu 4. 3 ct. 53 KoHcTuTyii. 3aK0oH Mpo Kopo-
HaBipyC CKacyBaB li¢ TIpaBUJIO, 110 IMTOCTABUJIO B 3aJIeXKHICTb BiJl
po3Cyay ypsily TEPMiH J1il TAKMX OOMEXEHb.

YkpaiHcbKa Biafa BUpilliuia pearyBaTy Ha rio0aibHi BUKIMKU
KOpOHaBipycy 3aB4acHO, TOMY, BifnoBiaHo 1o [ToctanoBu KaGiHeTy
MinictpiB Ykpainu «I1po 3anmobiraHHs NOIIMPEHHIO HA TEPUTOPii
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Ykpainu roctpoi pecripatopHoi xsopoou COVID-19, cnpuunHeHo1
kopoHaBipycoM SARS-CoV-2» Bix 11 6epe3nst 2020 poxy Ne 211
3 12 6epesns 2020 poky Ha Bciii TepuTopii YKpaiHu Oya10 BCTaHOB-
JieHO KapaHTUH. ITicas 1boro KiJibkoMa mocTaHOBAaMU TEPMiH il
KapaHTUHHUX 0OMEXeHb ITPOIOBXKYBaBCs Ta 3MiHIOBAaBCS ITPOTIO-
pLiifiHO 10 emigeMiooTiyHOoI cuTyallii B KpaiHi. BogHouac, 29 TpaBs-
Hs [Tnenym BepxosHoro Cyny 3BepHyBcs 1o Konctutyuitnoro Cymy
VYKpainu 3 MoJaHHSIM 1100 KOHCTUTYLIIHHOCTI OKpEeMUX TOJIOKEHb
TMocranoBu Ypsimy Ne 392, a TakoK HU3KM TTOJIOXKEHb 3aKOHIB YKpa-
1HM, 1110 CTOCYIOThCS [lepxkaBHoro OrokeTy Ykpainu. Posrisgaaoun
11e KOHCTUTYILiltHe nonaHHs, KoHcturyuitnuit Cyn Ykpainu Bu-
CJIOBUB KiJIbKa BaXKJIMBUX MpPaBOBUX Mo3ulliii. [To-nepuue, BiH Mmia-
KpeCJIMB, 1110 0OMeKEeHHSI KOHCTUTYLIMHUX TpaB i CBOOO IIOAUHU
i TpOMaIsTHUHA MOSKJIMBE Y BUTIaKaxX, BU3HaueHuX KoHcTutyiieto
Ykpainu. Take oOMexXeHHSI MOXe BCTAaHOBIIOBATUCSI BUKJIFOYHO 3a-
KOHOM, sIKuit mpuiiMaeThcst BepxoBHoto Pagoro Ykpainu. BctaHoB-
JICHHST TAKOTO OOMEKEHHSI ITiI3aKOHHMUM aKTOM CYIIEPEUHNTh CTATTSIM
1, 3, 6, 8, 19, 64 Koncturyuii Ykpainu [8]. Inmmmu ciioBamu, 00-
MEXEeHHSI KOHCTUTYLIMHMX IIpaB i CBOOO MOXKJIMBE JIMIIIEC Y BUTIAM -
Kax, BcTaHOBJIeHMX OCHOBHUM 3aKOHOM KpaiHM, a TaKOX JIUIIIE
y BU3HaueHiil popmi. BBaxkaemo, 1110 11e LiJIKOM BiArosigae igei
BEpPXOBEHCTBA IIpaBa, sIKa BUMAarae BiJl yCiX OpraHiB Aep>KaBHOI BJla-
I HEYXUJIBHOTO TOTPUMAaHHS MTPUHLIMITY KOHCTUTYLIMHOT 3aKOH-
HocTi. [To-mpyre, Koncturyuiitauit Cyn YKpaiHn BU3HAUYUB MOpa-
TOpIil Ha CIIMCAaHHS KOILLTIB Aep>KaBHOTO OI0OIKETY Ha BUKOHAHHS
CYJIOBMX pillleHb SIK TTOPYIIIEHHS TIpaBa Ha cynoBuii 3axuct. Cyj
HaroJOCHUB, 110 OCTaTOYHE BUKOHAHHS CYIOBOTO PillleHHS € TTO3M-
TUBHUM O0OB’SI3KOM JIep>KaBH, SIKIii BOHa Ma€ BUKOHYBAaTH HaBiTh
111 9ac TmaHaeMil.

BucnoBku. Ctuciuii orjisia OKpeMux pillieHb OpraHiB KOHCTUTY-
LII{HOTrO KOHTPOJTIO 3apyO0iXKHUX KPaiH CBiTYUTH MTPO OCOOTUBY BaxkK-
JIMBICTb TOTPUMAHHS MPUHLMIY MPOTMOPUIHHOCTI TpU po3poo1Ii
Ta BIPOBAKEHHI KApaHTUHHUX 00OMexXeHb. [ YkpaiHu miciis Bu3-
HAaHHS HEKOHCTUTYLiMHUMU y ceprtHi 2020 poky oOMeXeHb IpaB
i CBOOOI JIFOAMHM Ta TPOMaSTHIHA, 3aITPOBAIKEHUX YPSIOBOIO MMO-
CTAaHOBOIO 3aMiCTh 3aKOHY YKpaiHM, ITpo0ieMaTrKa 3a0e3IeYeHHS
MPOMNOPILIAHOCTI Ta TTOTpeda y 3a0e3MeueHHi HaaeXXHOTo KOHTPOJIIO
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3a BUKOHABYOIO BJIaJ0I0 TAaKOX HE BTpaya€ akTyanabHOCTI. [Tomryk
HeoOXigHOro OajaHCy MiX MPOTUIIEI0 MAaHAEeMil Ta JOTPUMAHHSIM
3aca] KOHCTUTYLIIHOTO Jiaty Oyb-sIKO1 PaBOBOI IEP>KaBU, TApaHTY-
BaHHSIM IIPaB i CBOOOI JIIOJUHU Ta FpOMAISTHUHA, TOTPUMAaHHSI IPUH-
LMY KOHCTUTYLIMHOI 3aKOHHOCTI BIAAHMMU iHCTUTYLIISIMU € OTHUM
i3 BAXXJIMBUX 3aBAaHb Ha Cy4aCHOMY eTarli Jep>KaBOTBOPEHHSI.
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A. O. Murtishcheva
Restrictions on human rights in a pandemic: expanding the competence
of public authorities or a necessary response to global challenges

Summary. The article examines the issue of restrictions on human and civil
rights and freedoms in the modern context. The author analyzes the widespread
restrictions on constitutional rights imposed by countries in response to the spread
of the coronavirus pandemic. The author examines the limits of such restrictions
in terms of compliance with the principle of proportionality and prevention
of unlawful expansion of the competence of certain public authorities.

The SARS-CoV~-2 pandemic has fundamentally changed the lives of all the
countries in 2020 and forced them to adapt to new conditions in an extremely
short space of time. Public authorities and local governments were suddenly faced
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with solving of multiple tasks: supporting medicine, small and medium-sized
businesses, organization and administration of the educational process, and
responding to global economic challenges. The need to respond quickly to all
challenges has prompted most countries to restrict certain constitutional rights
and freedoms. At the same time, the lack of an analytical component in the
planning of such restrictive measures has led to many cases of excessive restrictions
that infringed the principles of law-based and democratic state.

Analysing the several months experience of quarantine restrictions, the expert
community and scientists came to the conclusion that some measures are excessive.
Forexample, United Nations experts have noted that strict restrictions to prevent
people from leaving their houses, even in an emergency, can be considered
as imprisonment.

One of the most common restrictions was a prohibition of holding any public
events. The rationality of such a quarantine measure, taking into account the
peculiarities of coronavirus person-to-person transmission and the impact of social
contacts on the spread of disease, at first sight, should not be questioned. At the
same time, the importance of the constitutional right to freedom of assembly affects
the need to critically assess the expediency of banning any assembly. In particular,
concerning a small gathering in the fresh air, which cannot contribute to the rapid
spread of disease. Applying four stages of a proportionality test (legitimate aim;
suitability; necessity and proportionality strictosensu) scientists reached
a conclusion that not all measures aimed at preventing the spread of covid-19
can be assessed as proportionate. In particular, one of the problems is the absolute
ban on holding any public events for an unlimited time.

The article examines the experience of legal regulation of the introduction
of additional rights of public authorities during a pandemic. The author analyzes
the opinions of constitutional control bodies regarding the limits of such expansion
of competence. The experience of Ukraine was also studied. Based on the study,
the author concludes that finding the necessary balance between countering the
pandemic and observing the principles of the constitutional order of any state
governed by the rule of law, guaranteeing human and civil rights and freedoms,
and observing the principle of constitutional legality by government institutions
is one of the important tasks at the present stage of state-building.

Keywords: pandemic, human rights, restriction of rights and freedoms,
competence, government
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MANDATORY VACCINATION IN THE
CONTEXT OF ARTICLE 8 OF THE ECHR

Abstract. This article examines the complex interplay between individual
autonomy and collective well-being within the legal and ethical frameworks
surrounding mandatory vaccination policies. The focus is on Article 8 of the
European Convention on Human Rights (ECHR), which ensures the right
to private and family life. Utilizing an interdisciplinary methodology, the paper
scrutinizes key legal cases, including M. A. K. and R. K. v. The United Kingdom
(2010), Solomakhin v. Ukraine (2012), and Vav i ka and others v. the Czech
Republic (2021), to elucidate the jurisprudential principles that should govern
obligatory medical interventions. The research also incorporates the ethical
dimensions of informed consent and other normative guidelines, such as the
Nuremberg Code. The paper argues that while states have the prerogative to enact
public health measures like mandatory vaccination, such interventions must align
with a robust legal infrastructure that respects individual liberties and adheres
to international human rights norms. Recommendations for policy development
and areas for future academic research are delineated.

Keywords: mandatory vaccination, ECHR, informed consent, medical
ethics.
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Introduction. In the wake of the COVID-19 pandemic outbreak,
which commenced in December 2019, the global populace has been
held captive by coronavirus-related ailments. The resolution of this
complex issue primarily hinges on the development of an appropriate
vaccine, serving as an efficacious preventive measure before an individual
comes into direct contact with the pathogenic agent. Presently, there
are four distinct categories of vaccines against this malady, encompassing
an array of types and manufacturers. The deployment of these vaccines
in certain countries, such as the United States, China, India, the United
Kingdom, and Brazil — and subsequently in Ukraine — has engendered
widespread societal discontent. Opinions on the necessity of COVID-19
vaccination have become increasingly polarized, and the salience of this
topic remains unabated.

Vaccinations have long been recognized as crucial in preventing
the spread of infectious diseases and protecting public health.
Mandatory vaccination policies have been implemented worldwide,
often as a means to prevent outbreaks and safeguard vulnerable
populations. However, the issue of whether such policies infringe upon
individual rights, particularly the right to bodily integrity, remains
a topic of fierce debate.

Those in favor of mandatory vaccination argue that it is essential
to ensure public health and protect individuals from preventable
diseases. They contend that the collective benefit of vaccination
outweighs any claims of individual rights infringement. Proponents
often refer to the concept of herd immunity, highlighting that a high
vaccination rate is necessary to create a shield of protection for those
who are unable to receive vaccinations due to medical conditions,
such as infants or individuals with compromised immune systems.

Opponents of mandatory vaccination, on the other hand, argue
that it violates individual liberty and the right to make decisions about
one’s own body. They assert that compelling someone to receive
a medical treatment, even with the intention of protecting public
health, is a violation of personal autonomy. Some opponents also
express concerns over the safety and efficacy of vaccines, questioning
the necessity of mass vaccination.

Materials and methods. The research is designed as a qualitative
study that employs doctrinal legal research methodology. This
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approach involves examining legal texts, statutes, case law, and
academic commentaries to elucidate the principles, rules, and
guidelines that inform the concept of private life, particularly
concerning mandatory medical interventions and vaccinations under
Article 8 of the ECHR.

Case laws, such as M. A. K. and R. K. v. The United Kingdom
(2010), Solomakhin v. Ukraine (2012), and other relevant rulings from
the ECHR were systematically collected and analyzed. The focus was
on identifying the court’s approach to the balance between individual
rights and public health needs.

Legal texts and scholarly articles were carefully examined
to extract relevant principles, norms, and ethical considerations. Texts
were selected based on their relevance to the research question and
their academic rigor.

Policy documents, public health guidelines, and ethical
frameworks like the Nuremberg Code were reviewed. These documents
helped contextualize the legal findings within broader ethical and
policy considerations.

Data analysis was carried out using a thematic coding approach.
The collected legal rulings, articles, and guidelines were coded based
on recurring themes such as ’individual rights,’ *public health,’ ’legal
limitations,’ ’proportionality,” and ’informed consent.” These themes
were then critically analyzed to construct a comprehensive
understanding of the issue.

By adhering to this methodology, the research aims to provide
a nuanced understanding of the limitations and obligations that the
ECHR imposes concerning mandatory medical interventions and
vaccinations. This will contribute to academic discourse and may offer
a framework for policymakers in the formulation of ethically and
legally sound public health policies.

Research and discussion. Article 8 of the ECHR states that
everyone has the right to respect for their private and family life.
It protects individuals from interference by public authorities unless
such interference is necessary and proportionate. The article also
recognizes the importance of public health and allows for measures
to protect it. Thus, the right to refuse vaccination may conflict with
the state’s duty to safeguard public health.
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Mandatory vaccination programs have proven to be effective
in preventing the spread of infectious diseases. They have led to the
eradication or significant reduction of diseases such as smallpox and
polio. By requiring individuals to be vaccinated, states can achieve
herd immunity, protecting vulnerable populations and preventing
outbreaks. However, mandatory vaccination also raises concerns about
personal autonomy and bodily integrity.

While mandatory vaccination may be justified in certain
circumstances, Article 8 also provides room for exceptions and
safeguards. Individuals who have legitimate medical reasons for not
receiving vaccines should be exempted. Moreover, states should ensure
that vaccination programs are transparent, based on scientific
evidence, and subject to regular review.

In the jurisprudence of the European Court of Human Rights
(ECHR), the 1998 case of Carlo Boffa v. San Marino serves as a notable
precedent. The European Commission of Human Rights dismissed
the application filed by parents who had refused to consent
to mandatory vaccination of their children against Hepatitis B. The
Commission underscored the broad margin of appreciation afforded
to the State in the realm of vaccination as a preventive system against
the proliferation of hazardous diseases. It further posited that such
a system conforms to the criterion of necessity in a democratic society.

Upon reviewing the case in question, the Court arrived at the
conclusion that such interference in the private life of the applicant
was indispensable. In other words, it met an urgent social need and
was proportionate to the overarching objective, which mandates
individuals not to endanger their own lives or those of others.

In the case of M. A. K. and R. K. v. The United Kingdom (2010),
the European Court of Human Rights (ECHR) determined that
medical interventions carried out without the consent of parents are
non-compliant with the stipulations of Article 8 of the Convention.
Specifically, the Court noted: «National law and practice explicitly
require the consent either of the patient or, if he or she is unable
to provide consent, of an individual with appropriate authority before
administering any medical intervention. If the individual is a minor,
the person with appropriate authority is the one exercising parental
responsibilities. Given that the case was not of an urgent nature, the
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blood test of the child carried out without the parents’ consent cannot
be considered justified.»

The mandate for vaccinating children in kindergartens and schools
against particularly hazardous diseases serves to protect not only the
vulnerable pediatric population but also ensures an adequate level
of immunity among citizens. Citing the ECHR’s decision in the case
of «Vav i ka and others v. The Czech Republic,» mandatory vaccination
is not absolute — exceptions are made for children who have
contraindications to vaccination. However, it maintains a reasonable
proportionality to the lawful objectives pursued by the state. Courts,
when adjudicating such cases, generally side with the state as it fulfills
positive obligations, which primarily consist of healthcare facilities
taking appropriate measures to protect the lives of their patients — in
this instance, specifically children, who represent a more vulnerable
segment of the population requiring special attention. The
implementation of such mandatory vaccination should only proceed
when the children have no contraindications to vaccination, and the
vaccine itself has been thoroughly vetted and poses no threat to the
life and health of third parties.

In the case of Solomakhin v. Ukraine (2012), the applicant
claimed that he was subject to forced vaccination without his consent.
The European Court of Human Rights (ECHR), reaffirming the
positions stated above, indicated that «Forced vaccination — as a form
of compulsory medical intervention — constitutes an infringement
on the right to respect for private life, which encompasses physical
and psychological integrity, as guaranteed by the first section of Article
8.» However, since the applicant did not clarify what prevented him
from refusing the vaccination, the ECHR did not recognize a violation
of Article 8 in this particular case.

In the 1978 case X. v. The Netherlands (Appl. No. 8239/78), the
European Commission of Human Rights stated that even minimal
physical intervention could pose questions of compliance with Article
8 of the European Convention on Human Rights and Fundamental
Freedoms. A year later, in the 1979 case X. v. Austria (Appl. No.
8278/78), the Commission recognized that «Forced medical
intervention, even if minimal, must be considered an infringement
on the right guaranteed by Article 8 of the Convention.»
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After examining the article by Oleksandra Vodiannikova, the
OSCE Project Coordinator in Ukraine, titled «Vaccination, ECHR,
and Constitution: Marginal Notes on a Court Decision,» it becomes
apparent that she insists that the implementation of mandatory
vaccination should always take into account the first principle of the
Nuremberg Code and international documents. According to this
principle, any medical intervention requires voluntary consent, and
refusal should not have negative consequences for the individual.

The extracted legal cases and discussions articulate intricate
nuances within the sphere of human rights and state prerogatives
concerning public health, particularly with mandatory vaccination
as the focal point. The cases underscore the complexity of reconciling
individual liberties with collective interests. Notably, the viewpoint
citing the Nuremberg Code introduces ethical dimensions that further
enrich the debate, highlighting the need for a balanced and considerate
approach to public health policies, especially in the context
of mandatory vaccinations.

The intricate interplay of legal, ethical, and public health
considerations in these cases reflects a broader dialectic that frequently
emerges in democratic societies: the balance between individual
freedoms and the societal objectives of public health and safety. Thus,
it calls for a nuanced understanding, both in judicial praxis and policy
formulation, of how these considerations should be weighed against
each other, particularly in states that aspire to uphold both democratic
values and effective governance in public health.

The concept of private life, as delineated under Article 8 of the
European Convention on Human Rights (ECHR), encompasses the
physical, psychological, and moral integrity of an individual. When
a person is subjected to involuntary medical treatment or procedures,
such interventions must adhere to specific criteria for the lawful
limitation of individual rights. These interventions should be subject
to normative regulation with explicit delineation of the treatment plan,
responsible parties, and procedures for compensation of harm.

Vaccination should remain a matter of individual choice as long
as alternative solutions exist that pose fewer risks to the population.
Only by adhering to these criteria can mandatory vaccinations and
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inoculations be implemented without intruding upon the private and
family lives of individuals.

The articulation of these criteria is crucial in crafting a governance
framework that respects both individual freedoms and societal health
objectives. In doing so, states must balance two often competing
priorities: preserving public health and maintaining the individual
liberties that are foundational to democratic societies. The legal
precedent indicates that any infringement upon individual autonomy,
particularly in the sphere of medical interventions like vaccinations,
requires stringent justification.

To this end, the governance framework around mandatory
vaccinations should be transparent and specific, outlining clearly the
justifications for any restrictions on individual liberties and the avenues
for recourse available to those who feel their rights have been infringed
upon. This is consistent with the «principle of proportionality,» a legal
principle often employed by the ECHR, which mandates that any
interference in individual rights must be proportional to the societal
aim being pursued.

The underlying rationale for these stipulations is rooted in both
ethical and legal traditions that prioritize informed consent and the
minimization of harm. This approach aligns well with international
ethical guidelines such as the Nuremberg Code, which insist on the
necessity of informed and voluntary consent for medical interventions.

Consequently, adherence to these criteria serves as a safeguard
to ensure that the imposition of mandatory vaccination policies does
not become a mechanism for undue intrusion into the private lives
of individuals. It also serves as a guiding framework for legal bodies
and policy-makers tasked with reconciling the complex balance
between individual freedoms and collective health imperatives.

Conclusions. The primary objective of this research was to elucidate
the intricate balance between individual rights to private life and the
state’s responsibility to protect public health, particularly focusing
on mandatory vaccinations in the context of Article 8 of the European
Convention on Human Rights (ECHR). Several key findings emerged
through the rigorous analysis of case law, statutory regulations, ethical
guidelines, and scholarly literature.
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1. Informed Consent and Parental Authority. The case of M. A. K.
and R. K. v. The United Kingdom (2010) reaffirmed the importance
of informed consent and the right of parental authority, except
in emergent situations, for medical interventions involving minors.

2. State Discretion and Public Health. The ECHR generally
sides with state discretion in matters of public health, as demonstrated
in Vav i ka and others v. the Czech Republic. However, this is not
an absolute power; it has to meet the test of proportionality and
necessity.

3. Individual Autonomy. In Solomakhin v. Ukraine (2012), the
ECHR emphasized that mandatory vaccination constitutes
an intrusion into one’s private life but did not find a violation of Article
8, given the lack of clarification on the inability to refuse the procedure.

4. Nuanced Approach to Medical Interventions. As evidenced
by cases such as X. v. The Netherlands (1978) and X. v. Austria (1979), even
minimal medical interventions are subject to scrutiny under Article 8.

5. Ethical Considerations. Ethical frameworks like the
Nuremberg Code underline the necessity of voluntary consent for any
medical intervention, emphasizing the intersectionality of law, ethics,
and public policy.

These findings indicate a nuanced approach to mandatory medical
interventions. While states have the right to enforce such measures for
public health, they must also ensure that the principles
of proportionality, necessity, and informed consent are not undermined.
Policymakers must take into account these international legal
principles and precedents when designing public health policies,
especially those that have far-reaching consequences for individual
liberties and ethical norms.

Given the complex nature of the subject, future studies should
consider examining how national jurisdictions interpret and apply
ECHR principles in their mandatory vaccination policies. Longitudinal
studies may also provide insights into the evolving nature of these legal
norms in light of emerging public health challenges.

The balance between individual rights and collective well-being
is a perennial challenge in jurisprudence and public policy. The
mandate of vaccination brings this tension into sharp relief. While
mandatory vaccination policies aim to protect the most vulnerable
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sections of the population, they also raise significant ethical and legal
questions related to autonomy, consent, and the role of the state.
Through this research, it becomes evident that any justifiable intrusion
into personal liberties by mandatory medical interventions must
be both legally sound and ethically defensible, thereby upholding the
ideals of human dignity and social justice.
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11.

12.

REFERENCES :

European Court of Human Rights. (2012). Solomakhin v. Ukraine.
ECHR. URL: https://hudoc.echr.coe.int/fre?i=001—109565.
European Court of Human Rights. (2021). Vav i ka and Others v. the
Czech Republic. ECHR. URL: https://hudoc.echr.coe.int/
fre?i=001-209039.

European Court of Human Rights. (2010). M. A. K. and R. K. v. the
United Kingdom. ECHR. https://hudoc.echr.coe.int/fre?i=001-97880.
Beauchamp, T. L., & Childress, J. F. (2013). Principles of Biomedical
Ethics (7th ed.). Oxford University Press.

Annas, G.J. (1992). The Nuremberg Code in U. S. Courts: Ethics versus
Expediency. «The Journal of Contemporary Health Law and Policy,» 8(2),
79-92.

Human Rights Committee. (1966). International Covenant on Civil and
Political Rights. United Nations. Retrieved from UN database.

Faden, R. R., & Beauchamp, T. L. (1986). A History and Theory
of Informed Consent. Oxford University Press.

Gostin, L. O., & Wiley, L. E (2016). Public Health Law: Power, Duty,
Restraint. University of California Press.

Dawson, A. (2005). The Determination of the Best Interests in Relation
to Childhood Vaccination. «Bioethics,» 19(2), 187—205.

Habermas, J. (1991). The Structural Transformation of the Public Sphere:
An Inquiry into a Category of Bourgeois Society. MIT Press.

Council of Europe. (1950). European Convention on Human Rights.
Retrieved from Council of Europe database.

Vodianiikov, O. (2021). Vaktsynatsiia, YeSPL i Konstytutsiia: notatky
na poliakh odnoho sudovoho rishennia. [Vaccination, ECHR, and
Constitution: Notes in the Margins of a Court Decision]. URL: https://
Ib.ua/blog/oleksandr_vodennikov/481138 vaktsinatsiya iespl i
konstitutsiya.html

Crnucok BUKOPUCTAHUX JI2KEpeJi:

European Court of Human Rights. (2012). Solomakhin v. Ukraine.
ECHR. URL: https://hudoc.echr.coe.int/fre?i=001—109565.

297



Cneuiallbnuﬁ YN[ APA1PA)  [lepwsaBHe GYAIBHULTBO Ta MicLieBe CaMOBPSAYBaHHA

2. European Court of Human Rights. (2021). Vaviicka and Others v. the
Czech Republic. ECHR. URL: https://hudoc.echr.coe.int/
fre?i=001-209039.

3. European Court of Human Rights. (2010). M. A. K. and R. K. v. the
United Kingdom. ECHR. https://hudoc.echr.coe.int/fre?i=001—-97880.

4. Beauchamp, T. L., & Childress, J. F. (2013). Principles of Biomedical
Ethics (7th ed.). Oxford University Press.

5. Annas, G.J. (1992). The Nuremberg Code in U. S. Courts: Ethics versus
Expediency. «The Journal of Contemporary Health Law and Policy,» 8(2),
79-92.

6. Human Rights Committee. (1966). International Covenant on Civil and
Political Rights. United Nations. Retrieved from UN database.

7. Faden, R. R., & Beauchamp, T. L. A History and Theory of Informed
Consent. Oxford University Press.1986

8. Gostin, L. O., & Wiley, L. E Public Health Law: Power, Duty, Restraint.
University of California Press.2016.

9. Dawson, A. The Determination of the Best Interests in Relation
to Childhood Vaccination. «Bioethics,» 2005. 19(2), 187—205.

10. Habermas, J. The Structural Transformation of the Public Sphere:
An Inquiry into a Category of Bourgeois Society. MIT Press.1991.

11. Council of Europe. European Convention on Human Rights. Retrieved
from Council of Europe database. 1950

12. BonsunikoB O. Bakumnariist, €CIJI i KoHcTUTYIIS: HOTaTKY Ha TOJISAX
omHoro cynoBoro pimeHHs. 2021. URL: https://Ib.ua/blog/oleksandr
vodennikov/481138_vaktsinatsiya_iespl_i_konstitutsiya.html

0. B. Tomina
O00B’s3k0Ba BaKnMHalisA B KOHTeKCTi craTTi 8§ €KILJI

Anomayisa. [[a cmamms 0ocaiddncye cKaadHuil 83aEM038 130K Midc iHOUBI-
0YanbHOI0 ABMOHOMIEI0 MA KOAEKMUBHUM OAA20NOAYHUAM Y KOHMEKCMI npaeo-
BUX MA eMUUHUX PAMOK, U0 Pecyaromb NOAIMUKY 0008 13K080i 6aKUuHAyil.
Ocobausuii akyenm npudineno ananizy cmammi § €@poneiicbkoi KoHeenyii
3 npaé aoounu (EKILI), ska apmukyaroe npaso inousioa Ha HeOOMOPKAHHICMY
11020 npuamno20 ma cimeiinozo ycumms. Cmamms 36epmaemucs 00 Memoodo-
N02IYHUX NIOX00i8 PI3HUX HAYKOBUX OUCUUNAIH, 6KAIOUAIOYU NPABO, eMUKY
ma couianbHi HAyKU, i pemenabHo aHANIZYE KAKHO08I IOPUCHPYOeHUilIHI 6UnadKu,
maxki sk M. A. K. i R. K. npomu Beaukoi bpumanii (2010), Coaomaxin npomu
Ykpainu (2012), ma Baspycuuka ma inwi npomu Yecovxoi Pecnybnixu (2021).
Taxum uurom, 00cAiOHCYIOMbCA NPUHUUNU, W0 NOBUHHI hopMYeamu 0CHOBY 05
0008 ’33K08UX MeOUUHUX 6MPYHAHb 3 O0KY 0epiicasu.
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B konmexcmi emuunoi oyinku, cmamms 8Ka04ac 6 cebe aHaniz NOHAMMmsL
YC8idoMAeHOT 3200, @ MAKONC THUUX MIJCHAPOOHO-NPABOBUX [HCIMPYMEHMIE,
maxkux sx Hiopubepsvkuii kodexc. Cmamms npononye apeymenm, 32i0Ho 3 IKUM,
Xoua depicagam gaacmuee npago 30ilcHI06amu peeyasimugHi 3axo0u y coepi
2poMaocbko2o 300po8’s, maki K 00068 ’13K06a 6aKuyurHayis, 60yob-aKi maki
B8MPYUAHHS NOBUHHI 8I00Y8aMUCS 8 Medcax HadiliHol npasoeoi iInppacmpykmy-
DU, KA 8I0N08I0A€E 3a2ANbHONPULHAMUM NPUHUUNAM NO8A2U 00 IHOUBIOYANbHUX
npas ma MiNCHapOOHUM HOPMAM NPA8 AOOUHU.

Cmamms 3a6eputyemucsi KOHKPeMHUMU PEKOMEHOAUISIMU, CNPIMOBAHUMU
Ha po3poOKy Oinbui 30a1aHCO8AHOI Ma 6i0N08i0ANbHOI NOAIMUKU 8AKYUHAYII.
Takoxc okpecneni nepcnekmueHi HaNPAMKU 045 MAUOYMHIX aKademitHux 0o-
CALONCEHb, AKI MONCYMb CRPUAMU NOOAAbUIOMY YOOCKOHANCHHIO NPABOBO2O
pecyaeanHs 6 dauiil cgepi.

Karouosi caosa: 0606’13x06a éaxuyunauis, €CILI, ingpopmosana 3e00a,
MeduuHa emuka.
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JMemuoenxo I. I'., 1OKTOp iCTOpUUYHUX HayK,
npodecop,TOJOBHUI HAYKOBUM CITiBPOOITHUK
HaykoBo-g0ciigHOro iHCTUTYTY Aep>KaBHOTO Oy-
JiBHULITBA Ta MiclieBoro camoBpsinyBaHHss HATIpH
VYkpainu

Yeaomoumoko JI. B., Moonmmii HayKOBUIA CITiBpO-
0iTHUK HaykoBO-10CHiIHOIO iHCTUTYTY Jep>KaB-
HOTro OyIiBHMIITBA Ta MiCLIEBOI'O CaMOBPSIAYBaHHS
HAIIpH Ykpainn

CTAHOBJIEHHA IHCTUTYTY MICLEBOTO_
CAMOBPAAYBAHHA YV HESANEXHIN YKPAIHI

Anomauis. Cmamms npucesueHa po3Kpummio emanie popmyeanHs mooe-
Al Micueoeo camo8psa0y8aunHs He3anedcHoi yKpaincvkoi depiucasu.
O6rpyumosano, wo Jexaapayis npo depicasruii cygepenimem Yipainu €
He auule npocpamHum 0OKYMeHmMOM 8UPIUANbHO20 8eKMOPY PO3GUMKY VKDAIH-
CbK020 cychinbemea i deprucasu, a il OOHUM i3 OCHOBONOAONCHUX YUHHUKIG
hopmyeanHs HayionarbHoi Modeni Micueso2o camosps0y8aHHs..

Iliokpecaeno, wio 3a poku He3anredcHocmi micyege camo8psa0y8aHHs
6 Ykpaini npoiiuino HeneeKuil wasx CMaHoeAeHHs mMa 006e10 CE0I0 8ANCAUBICb,
HeoOXiOHicmb ma cnpomodicHicms eupiwyeamu npodaemu ma 3abeznewysamu
icHyeanns mepumopianvHux epomad. Ilpu ybomy 6UKopUCmo8yeanocs 0exkinbka
NPUHUUNOBO GIOMIHHUX Midic cO0010 Modeaeli opeanizauii nyoniuHoi radu Ha mic-
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ysax, aKi eidoopaxcaru pizHuil cmynins ii deyenmpanizayii: nouunaryu 6io
«PAOSHCHKOD» KOMAHOHO-AOMIHICMPAMUBHOI cUCMeMU NPAMO20 0epIHCABHO20
VAPABAIHHS HA MICYAX | 3aKIHYYI04U cnpo60Io 3anposadumu woch Ha 3pa3oK
NoGHICMIO OeyeHmpaniz08anoi «aHen0-aMepUKancbKoly cucmemu, 3a AKoi
Ha 8CiX CYOHAUIOHANLHUX MEPUMODPIANbHUX DIBHAX YNPABAIHHA 0YAU NIK8I006a-
HI OpeaHu depicagHoi UKOHABHOI 610U 3a2anbHOi KoMnemeHyii, a ix yHkuii
nepeoawi UKOHAGUUM OP2AHAM MICUEB020 caAMOBPAJYBAHHS.

Bucsimaero, wo npobaemMHuMU NUMAHHAMU YOOCKOHANEHHS IHCIMUMYMY
Micyesoeo camospadysants 6 Yxkpaini na cboeoowi 3arumaromucs: 1) Heobxio-
HiCMb YNPOBADICEHHS MeXAHI3MY NAPMHEPCLKUX 8I0HOCUH MidC OpeaHamu
deporcagroi suKkoHas4oi 6aadu i opeanamu micuyeso2o camospsio0y8ants; 2)
VHOPMYBAHHS NUMAHHS U000 Micyesux peghepeH0ymie ma gopm 6e3nocepeorbo-
20 30ilicHeHHs Micye6020 camospadyearHs; 3) CmeopeHHs HANeICHO20 MEXAHI3-
My opmyeants camo0ocmamuix epomad; 4) Kkoncmumyuyiiine pegpopmysanHs
w000 deyermpanizauii 61adu, YOOCKOHANCHHS MePUMOpianibH020 YNPAGAIHHS,
mepminonoeii ma 3acao 30iiCHeHHs MICUe6020 caMO8PA0Y8aAHH, 5) CINBOPEHHS
NOBHOYIHHOI cucmeMu pPecioHaNbHO20 | CYOpecioHaNbH020 camospsadyeanHts; 6)
niosuueHHs pieHs Kaoposoeo 3a6e3neueHHs MyHIUUNAAbHOT CAYICOU.

Karouoei caosa: pepopma micyesoeo camospsoysanns, 0epicasi aomiti-
cmpauii, depacaene ynpaeninus, Koncmumyuyia Yxpainu, micyese camospsoy-
BaHHS, Micuegi padu, He3aNedlCHICMb, 0epICaABHULl cyeeperimem

IMocranoBka mpodaeMu. MiclieBe caMOBpPSIIyBaHHS € He-
BiJI’€EMHOIO 03HAKOIO IEMOKPATUYHOI Iep>KaBU, OCKIJIbKM BOHO aK-
TUBHO BIUIMBA€E Ha MOJITUYHI i cOLliaJIbHO-€KOHOMIYHi YMOBU PO3-
OyI0BM IPOMAISTHCHKOTO CYCITJILCTBA, CTAE BaXKJIMBOIO MEPEAYMO-
BOIO CTBOPEHHS NMpaBoBOi nepxaBu. [Ipote pedopmyBaHHS
iHCTUTYTY MiCLIEBOTO CaMOBPSIAYBaHHS Ta JIOKAJIbHOI J€MOKpATIl,
3AilicCHeHHS AeLIeHTpasli3allii my0JiuHOI Bjaau HEMOXIIUBE 0€3 BU-
3HAYEHHS XapaKTepy i 3HaueHHs BXe 3IiiCHEHUX TpaHchopmalliii
y X01i 00poTHOHU 3 TOTATITAPHUM MUHYJIUM. 3’SICyBaHHS LIMX ITUTAHb
JIO3BOJIUTD OUIBIIT 00’ €KTUBHO MiTiATH IO PO3TISIAY iCTOPUIHOTO
1LJTSIXY HaLliOHAJIbHOT MOJIEJTi MiCLIEBOTO CaMOBPSIIyBaHHS B YKpaiHi
Bijl yacy ii CTaHOBJIEHHS Y TTOCTPaAsIHCbKUI Mepiof i 10 OCTaHHIX
pillleHb, 0 3yMOBWIN PO3BUTOK MYHILIMTAJIBHOI IEMOKPATii Ha Haii-
ONMKYI TeCATUITITTSL.
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AHaJjti3 ocTaHHiX Aocimkenb i mydsikamiii. [TpoGiemarrka mic-
LIEBOr0 CaMOBPSIIYBaHHS I10CiIa€ 3HAUHE MICLIE Y JOCTIIXKEHHSIX
BITYM3HSHUX HAYKOBIB, 30kpema: M. baiimyparosa, O. bataHoBa,
B. bopaeHioka, O. bopucnascbkoi, O. 3aituyka, B. Kammna, A. Koso-
nist, B. Koneitunkona, M. Kopnienka, B. KpaBuenka, I1. JTto0ueH-
Ko, C. Cepporinoi Ta iHmmx. OmHaK po3MaiTTs pe3yJbTaTiB JT0CITi-
JKEHb BUMAraloTh KOMITJIEKCHOTO OCMUCJIEHHS Ta y3araJlbHEHHS
B paMKax BUBYEHHS CIeUM@iKU iHCTUTYLiOHAaTi3allil MiCIIeBOTO
CaMOBPSAYBaHHs Yy Pi3Hi Mepioau YKPaiHChKOTO NePKaBOTBOPEHHSI.

Mera cTaTTi — mpoaHali3yBaTu eTany CTAaHOBJIEHHS Ta PO3BUTKY
IHCTUTYTY MICLIEBOTO CAaMOBpPSIIyBaHHS B YKpaiHi 3a mepiof He3a-
JIEXXHOCTI i JOCHIAUTH iCTOPUYHI 3aKOHOMIPHOCTI €BOJIOLLT caMo-
BPSIAHOI BIaIM HA BITYU3HSIHUX TepeHaX.

Bukian ocHoBHOro MaTepiaiy mociimkenns. [Ipoiec hopmyBaH-
HSI MOJIEJIi MiCLIEBOTO CAMOBPSIAYBaHHS HE3aJ€XHO1 yKPAIHChKOI
JepXaBu OyB JOCUTH CKJIAIHUM i TpuBaauM. BiH po3moyaBcs of-
pasy nicag npuiiHaTTa Jdeknapallii npo aep>XXaBHUI CyBepeHiTeT
YkpaiHu, siKa mporoJiocuiia Mepexia Bif MOBHOBIAIAS paj 10 MOALTY
BJIaIM Ha 3aKOHOAABYY, BAKOHABYY i cynoBy. MiclieBe caMOBpsIILy-
BaHHsI OyJ10 3a7eKkIapoBaHe B mpeaMOyi ekmapallii, e OKpeco-
Bajacsl HeOOXiIHICTh MOOYIOBU MPABOBOI AEPKABU i3 CAMOBPSIIY-
BaHHSIM Hapoay YkpaiHu; y yactuHi Il BkasyBanocs, 1110 HapoI10-
BJIaJis B YKpaiHi peasizyeTbhcsi Ha ocHOBI KoHcTuTyii, 30Kkpema,
yepes aenyrariB MicueBux Pang Ykpaincbkoi PCP. Yactuna V 3a-
KpiroBaia 3a YkpaiHncbkoio PCP npaBo camoctiiiHo BU3HauaTu
«aJIMiHICTpaTUBHO-TEepUTOPiaIbHUI ycTpiii PecryOiiku Ta mopsigok
YTBOPEHHS HAllIOHATbHO-aIMiHICTPATUBHUX OAUHUIIb. V] yacTuHa
oInucyBaja MiaArpyHTs eKoHoMiuHOi caMocTiitHoCTi YPCP Ta Mmiclie-
BOTO CaMOBPSIAYBAHHS 3 TTO3UIii HEOOXiAHOCTI CIIJIaTU IiAIPUEM-
CTBAMU, YCTAHOBAMHU Ta OPTaHi3alisiMU MOAATKIB 10 MiCLIEBUX O0-
JCKETIB, 1110 PO3KPUBAIO MEPCIEKTUBY MOSIBU (hiHAHCOBOTO 6a3ucy
MicueBoro caMoBpsinyBaHHs [1]. Tomy Jlekiapaliist € He Ju1ie mpo-
rPaMHUM TOKYMEHTOM BUPILIATBHOTO BEKTOPY PO3BUTKY YKpaiH-
CbKOTO CYCITiJIBCTBA i I€p>KaBU, a U OMHUM i3 OCHOBOITOJOXHHUX
YUHHUKIB (hDOPMyBaHHS HALliIOHATBHOI MOJIEJIi MiCLIEBOTO CAMOBPSI-
JTyBaHHSI.
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o npuiinaTTs Jleknapaliii mpo Jep:KaBHUI CyBepeHiTeT YKpa-
1HM, TepUTOpiaNibHA OpraHi3aliis Bjaaau B YKpaiHnceKiit PCP rpyHTy-
BaJtacsl Ha MPUHIINIIAX TTOBHOBIIAIIS Pall i IeMOKPATHYHOTO IICHTPa-
JIi3MY, a TOMY MaJla XKOPCTKY «KPUCTaJIiYHy» CTPYKTYDY, € KOXEH i3
TEPUTOPiaIbHUX BUKOHABYO-PO3MOPSTYMX OPraHiB IepedyBaB y cTa-
Hi «ITOIBIAHOTO MiAITOPSIKYBaHHS»: BiH OYB MiA3BITHUIA, TITKOHTP-
OJIbHU i BiinmoBigaabHU nepen BianosinHoo Panoro i BUKOHaBYO-
PO3MOPSAYUM OPTaHOM BHUIIOTO PiBHA. 3rifHo 3 KoHCTUTYIi€IO
1978p. npo MicueBe caMoBpsiAyBaHHS He iiutocs. KoHcTuTylis
HasuBaja Pagu HapogHuX JenyTaTiB opraHaMu Jep:KaBHOI BJIaan,
BOJIHOYAC HAISIOUM iX MpeacTaBHULIbKOIO PyHKIlieo. KoxHa Paga
BBaxkajacsi CaMOCTITHOIO B MeXax CBO€ET KOMITETEHIlii Ii TepuTopii,
ajie BOIHOYAC MaJia MpailoBaTy IiJ KEPiBHULITBOM i KOHTPOJIEM BU-
1oro opraHa. Buiii npeacrtaBHULIBKI OpraHU Majiid IpaBO CKaCOBY-
BaTU PilIEHHS HUXXYUX, PILIEHHS MepIiux 0yau 000B’I3KOBUMU
s apyrux. Lle podusio cuctemy myoaiuHOI BAaau MaKCUMaIbHO
LIEHTPaIi30BaHOI0, MAJIOPYXJIMBOIO, HECIIPOMOXKHOIO BpaXxOBYBaTU
MOBHOIO MipOI0 MicClIeBi 0COOJMBOCTI i MOTpeOU.

ITicnsa yxBanenHs [dexknapaiii npo Aep>KaBHUN CYyBEPEHITET
Ykpainu, Binbynaacs po3pooKa i MpUMHATTS 3aKOHY, IKUil HA HOBUX
JNEMOKPaTUYHUX 3acaiax BPEry/II0BaB CUCTEMY MiCLIEBOTO YIIpaBJIiH-
He. I3 mpuitharTam 3akony «I1po micuesi Pagy HaponHUX TemnyTaTiB
Ykpaincekoi PCP Ta micieBe camoBpsimyBaHHS» 1990 poky OyB po3-
noYaTU LIJIIX 10 MOOYIOBY CIIpaB/Ai AeMOKPATUYHOI CUCTEMU MiC-
1LIEBOT'O CaMOBPSITyBaHHSI.

3rigHo 3 BKa3aHMM 3aKOHOM MicClieBe CAMOBPSIAYBaHHS CTaI0
BU3HAYATUCS SIK TEPUTOpPiaibHA caMOOpTaHi3allisi [poMasiH JIsl ca-
MOCTIIfHOTO BUpIillIeHHs 0e3MocepeaHbo ad0 uepes Aep:KaBHi i rpo-
MaJCbhKi OpraHH, sIKi HUIMU OOMpPaloThCs, YCiX MUTaHb MiCIIEBOTO
JKUTTS, BUXOASIUM 3 IHTepECiB HACeJIEHHS, Ha OCHOBI 3aKOHIB YKpa-
{HU Ta BIacHOI (hiHAHCOBO-EKOHOMIUHOI 0a3u. 3aKOHOM OYJI0 CKa-
COBAHO MIAMOPSAKYBaHHS paj i iX BUKOHABYMX OPTaHiB IO BEPTU-
KaJii, 1110 03Ha4YajI0 BiIMOBY BiJl MPUHIUIMY «I€MOKPATUYHOIO LIEH-
Tpanizmy». Panu Oyio 3BUIbHEHO 3-11i/1 OITiKY MapTiiHUX KOMITETiB,
BU3HAYCHO BUHSTKOBI TOBHOBAXXEHHS pajl KOXKHOTO PiBHS, 3aIIpO-
BaJ’)KEHO KOMYHaJIbHY BJIACHICTb, BUBEAEHO MiCLIeBi OIOJXETH 3
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JepkaBHOro. Y 3akoHi 0yJ10 BU3HAY€HO OCHOBHI MPUHILIUIIA, Ha IKUX
OyIyEeThCSI MicLIeBe CaMOBPSIIyBaHHSI, Y T. 4. CAMOCTIMHICTb i He3a-
JiexXHicTh Pan HapoaHUX JeTyTaTiB y MeXaxX CBOIX MTOBHOBaXKeHb
y BUPILIEHHi MUTaHb MiCLIEBOTO 3HAUYEHHS ; EKOHOMIYHOI i (hiHaHCO-
BO1 CaMOCTIHOCTI TepuTOpii; camodiHaHCyBaHHS i caMo3a0e3rne-
YeHHSI; ONTUMAaJIbHOI JelieHTpai3arii [2].

[TpuiAHATTS IHOTO 3aKOHY CTAJIO TTEPIIOI0 CIIPOOOIO TpaHCHOP-
MyBaTH MiClIEBi paau, (sSIKi Ha TOW 4yac 11e BXOAWIU 10 €AUHOI CHUC-
TEeMU OpraHiB Iep>KaBHOI BJIaJN), BCiX TEPUTOPiaIbHUX PiBHIB 0 Op-
raHiB MiCLIEBOTO CaMOBPSIAYBaHHSI i, TUM CaMUM, TIepeiTu Bif O10-
POKPAaTUYHOI LIEHTPaJi30BaHOI CUCTEMU OpraHi3allii BIaau, 1o oyia
MpUTaMaHHa PaJSTHCHKi MOJIEi, 10 JeMOKPATUYHOI AeLIEHTPaTi30-
BaHOI CUCTEMU.

3akoH «I1po MicueBi Pagn HaponHux gemnyTtaTiB YKpaiHCBHKOT
PCP Ta Mic1ieBe caMOBpsIIyBaHHST» BiIKpUB YKpaiHi IIJISX 10 CTBO-
PEHHSI TPaBOBOTO I'PYHTY JIJIST BIPOBAKEHHSI i IMHAMIYHOTO PO3BU-
TKY CUCTeMU MiclieBOro caMoBpsigyBaHHs. Lleit 3akoH BigoOpaxkan
0COOJIMBOCTI CBOTO CYNEpeYIMBOIO Yacy, a TOMY MICTUB JIeSIKi CyIiep-
euyHocTi. Tak, HampuKJiam, 3a UM 3aKOHOM He Iependadaaocs
OKpPEeMOI ITocay roJJOBU BUKOHKOMY: TOJIOBA paJy CTaBaB OHOYAC-
HO i roJIoBOI0 BUKOHKOMY. BogHOUacC 3aKpiritoBanocs, 10 cucTemMa
MiCLIEBOTO CAaMOBPsIIyBaHHSI BKJIIOUAE: CUILCHKI, CEIUIIHI, pailOHHI,
MiCbKi, paifOHHi y MicTax, objsacHi Panu HaponHUX AemyTarTiB Ta ix
opraHu, siKi IPOTOJIONTYBAIMCS IePXKaBHUMM OpTaHaMM MiCIIEBOTO
CaMOBPSIAYBaHHS.

[Ticns Bu6opiB 1990 p. crano akTyaabHUM MUTAHHS IPUAHSITTS
3aKOHY, IKW1 O CTBOPUB MPABOBUI MPOCTip IS AisUIBHOCTI HOBUX
OpraHiB MiClI€BOI BIaiM i BUPILLIMB X04ya 0 YaCTUHY CyNIepPEYHOCTEi,
1110 BUHUKJIM SIK MixK OKPEMUMMU I'pyIIaMU JIeITyTaTiB BcepenrHi Paqu,
Tak i Mixk rojioBoro Panu Ta rosoBorw BUKoHKoMy. Kpim Toro, He-
3BakalouM Ha Te, 10 3a MOJIOKEHHSIMU YMHHOI Ha Toli yac KoHcTn-
Tyuii (1978 p.) Bcs Biaga B YKpaiHi 30cepenxyBaiach B pykax Pan,
MUTaHHS PO3ITYCKY MiCLEBUX pajl YCiX piBHIB HajeXajo 10 KOMIIe-
TeHLil BepxoBHoi Panu YkpaiHu, 1110 TaKOX Cyrnepeuymnsio IpuHIUIIaM
CcaMOBPSIIYBaHHS i OYJI0, IO CYTi, 3aJIUITKOM «I€MOKPATUIHOTO
LIEHTPaTi3MYy».
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PeanbHuit momin Baaau, 3akpirieHuit y Jlekaapaiiii mpo aepkaB-
HUI cyBepeHiTeT YKpaiHM, po3IiodaBcs Imicist BubopiB [1pe3uneHta
Ykpainu 1 rpynus 1991 p. Toai BinOynocst BHECEHHS 3MiH i 10MO-
BHeHb 10 KoHctuTywii 1978 p. Ta BinnoBigHa KOpeKIlisl yKpaiHChbKO-
ro 3aKOHOJABCTBA PO OpraHi3alliio Bjaau Ha MiCLISIX.

ITicns 3acHyBanHsa y 1991 p. mocamm [Ipe3uneHTa 6yma chopmo-
BaHa BUKOHABUYa BEPTUKAJb AePKaBHOI BIAAX HA MICIISX i3 TIpe-
ctaBHUKIB [Ipe3nneHTa B 00JacTsX i paitoHaXx, 10 KOMITETeHLIT SIKMX
HaJiexkaJso 3arajbHe KepiBHULTBO MiCLIEBUMU Iep>KaBHUMU aIMiHi-
CTpalissMU, BUKOHAHHSI palilOHHOI'O Ta 00J1aCHOTO OIOIXKETiB, KOHTP-
0JTb 32 JOTPUMaHHSIM YMHHOTO 3aKOHOIABCTBA.

3akoHoM Ykpainu «I1po IIpencraBHuka [1pe3uaeHta Ykpainu»
Bin 5 6epesns 1992 p. [3] 3anmpoBamxKyBaiacs BUKOHaBYa BEPTUKAIb
3 npeacTaBHUKIB [Ipe3uaeHTa B odmactax, mictax Kuesi i CeBacTo-
noJi, paitoHax, paitfoHax micta KueBa, siki BU3HavYaaucs sSIK HaliBU-
1111 MocagoBi 0COOM Iep>KaBHOI BUKOHABYOI BlIaJW Ha BiIMOBiAHIl
TepUTOPii, 3AiliICHIOBAIU Iep>KaBHY BUKOHABYY B/Iaay i KOHTPOJIIO-
BajJld OPraHu MiCLIEBOTO CaMOBPSAYBAHHS 3 MUTaHb BUKOHAHHS
HUMU JIeJIETOBaHUX Jep>kaBHUX (yHKIIi#. 3rinHo 3i cT. 1 11poro 3a-
KOHY B peaakiiii Big 16 6epesns 1993 p. INpeacrasuuk Ipe3naeHra
VYKpainu BBaxXKaBcs IJIaBOIO MiCLIEBOI Iep>KaBHOI aaMiHicTpallii Bia-
noBigHO B 00macTi, mictax Kuesi, CeBacTonouti, paiioHi, paiioHi MicT
Kwuesa i CeBactonons. Crarreto 7 3akoHy meil [IpeacraBHUK
3000B’s13yBaBCs CIIPUSITU PO3BUTKY MiCILIEBOTO i PeTiOHaJIbHOTO ca-
MOBDSIAYBaHHSI, y TOI ke yac OyB YIIOBHOBaXKEHUI KOHTPOJIIOBATU
JIiSIbHICTh OPTaHiB MiCLIEBOIO i perioHajJlbHOTO CaMOBPSIAYBaHHS 3
nuTaHb qonepxaHHs KoHCTUTyii Ta 3aKoHiB Ykpainu, yka3sis [1pe-
3UJEHTa YKpaiHU, iHILIMX aKTiB 3aKOHOJAaBUOi Ta BUKOHABYOI BIaau.

IIpore IIpencraBHuk Ilpe3uneHra YkpaiHu He MaB MpaBa BU-
pilllyBaTU TIMTAaHHS, 1110 HaJeXaTh J0 BiJlaHHSI OpraHiB MiCLI€BOTIO i
peTioHaJIbHOTO CaMOBPSIIYBAaHHS, 32 BUHATKOM THUX, IO OyIU
MOB’s13aHi 31 3MiICHEHHAM HUM (DYHKIIill BAKOHABYO-PO3MOPSTUOTO
XapakTepy, sSKi IepeaaBaircs BiAMOBIAHIN MicleBiil nep>KaBHii
agMiHicTparii oomacHumu, KuiBepkoro i CeBacTOIOIBLCHKOIO MiCh-
KUMU, paliloHHUMU, paiioHHUMU B MicTax Kuei i CeBacTomnouti pa-
JaMU HAapOJIHUX IEMyTaTiB. ¥ CBOIO Yepry OpraHu MicClIeBOTO i peTi-
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OHAJIbBHOTO CaMOBPSIIYBaHHSI HE MaJIu MpaBa BUPIllyBaT MATAHHS,
110 Hanexanu no BimaHHs IlpeactaBHuka Ilpe3uaeHTta YkpaiHu.
To10BM BUKOHABUMX KOMITETIB CIIbCbKUX, CETUILIHUX, MiCbKUX pajl
HeCJIY BilMOBiAaIbHICTh Niepea BinnoBigHuM [IpeacTaBHUKOM 3a BU-
KOHAaHHS JIeJIeTOBaHMX IM MOBHOBAaXXEHb 3 MUTaHb 3MiICHEHHS Aep-
KaBHUX (PYHKIIIA.

26 6epesHst 1992 p. 6yB npuiinsaTuii 3akoH «I1po MiciieBi Pagu
HapOJHMX IEMyTaTiB Ta MiCLIEBE i perioHaJbHE CAaMOBPSIAYBaHHSI».,
BiIMOBiAHO [0 SIKOTO OYyJIO MPOBEAEHO PO3IEPKABICHHS MiCLIEBUX
paj, agke BOHU OTpUMAJIM CTaTyC CAMOCTIMHUX OpraHiB MiCLIEeBOTO
(y cenax, cenuuiax, Mictax) i perioHaapHoro (y paifoHax i 00J1acTsIX)
camoBpsayBaHHs. KpiM Toro, Bin0ynocs po3MexXyBaHHS BJaCHUX i
JIeJIETOBaHUX TTOBHOBAXEHb, 1110 JeIeTyBaIMCSI BUKOHABUMM KOMi-
TeTaM MiCLIeBUX pajJl HApOAHUX JeIyTaTiB. byyio Bu3HaueHo 6a30BUii
PpiBeHB MiCIICBOTO CAMOBPSIIYBAHHS — CEJIO, CEJIUIIE MiCHKOTO THITY,
MiCTO, i caMe pajlaM LIbOTo PiBHS 0yJ10 HagaHo npioputeT. HaTomicThb
Ha piBHI pallOHHUX Ta 00JIACHUX paj He OyJ10 3aKOHOAABYO Iepe/-
0auyeHo MpaBoO CTBOPIOBATU BaCHI BUKOHABYI OpraHu, a BiAMOBiIHI
(GYHKILT Nepexoansiu A0 MiCLIeBUX AEpKaBHUX aMiHicTpalliii, 110
HaJIexXasiv 10 BepTUKaJi JepKaBHOI BUKOHABYOI1 Biiaau [4].

OpnHak 3a Takoi CTPYKTYpH MyOIiUYHO1 BJIaau Ha MiCLISIX, K CIIpa-
BemuBo Big3Hauae T. C. CMupHOBa, — BJIaCHE CAMOBPSITYBaHHS
0ys10 OOMEXXEHO 3AiCHEHHSIM BUKJTIOYHO MPEICTABHULIbKUX (DYHK-
1Liii, a AesKi 1oro eJIeMeHTHU JiKBiZOBaHO B3araJli, JJOTIYHUM HaCJIiI-
KOM YOT0 CTa/Iu «IBOBIAIAS» i KpU3a BIaAU Ha MICLISIX, BUKJIMKaHI
MNPOTUCTOSIHHSIM OpPraHiB MiCLIEBOIO Ta PerioHaIbHOIO CAMOBPSIIY-
BaHHs OpraHaM MicCIIeBOi Jep>kaBHOI anMmiHicTpaltii [3, c. 42]. Leit
«HOBWUI1 AyasizaM», 3a mepekoHaHHsIM b. A. PycHaka [6, c. 6], cripu-
YUHUB HE3I0POBY KOHKYPEHIIiII0 MiX MTOCagOBUMMU 0COOaMU, 1O-
CUIUB KOH(DIIIKTA MiX opraHaMy MiCLIEBOTO CaMOBPSIAYBAaHHS Ta
aIMiHICTpallisIMHU i iX KEPIBHULITBOM.

IMepuuii mepioa icHyBaHHS B YKpaiHi MiclIeBUX AePKaBHUX
anaMiHicTpalliit Ta 0OMEeXXeHOTO MiClIeBOTO CaMOBpPSIIyBaHHS Ha pa-
MOHHOMY i 00JTaCHOMY PiBHSIX OYB CIIPOOOIO OCTATOYHO PO3B’I3aTH
MMUTaHHS PaITHCHKOI BIIAOH i pO3MEKYBaTH IIOBHOBAaXKEHHS MicIIe-
BOTO CaMOBPSIIYBaHHS Ta MiCLIEBUX JAEP>KaBHUX aJAMiHiCTpalliil.
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Ha poMy eTari Ha mepiie Miclie cepe mpooeM MiClieBOro caMo-
BpSIIYBAaHHS BUMIIIM MATAHHS (hiHAHCOBOTO 3a0e3IeYeHHs Miclie-
BOTO CAaMOBPSIAYBAaHHS i pO3BEACHHS MICIIEBUX Ta Iep:KaBHUX OF0-
mxeTiB. [TpoTe )xopcTKa KOHKYpPEHIList MixX TofilHiM [onoBoto Bep-
xoBHO1 Pagu Ykpainu ta [1pe3uaeHTOM NpuBea 1o JikBigalii Takoi
MoJeJIi BJIaJiv, 3aMICTb 11 YIOCKOHAJIEHHSI.

3 moTtoro 1994 p. BinOynocs mpuitHATTS 3aKoHY YKpaiHu
«ITpo popmyBaHHS MiclIeBMX OpraHiB BJIaau i CAMOBPSITyBaHHSI»,
3TiJHO 3 IKUM, pa30M 3 HOBUMM BHOOpaMM IO MiCLIEBUX OpraHiB
BJaau, CKAaCOBYBABCS IHCTUTYT MiCLIEBOI JiepXKaBHOI aAMiHicTpallii.
TosioBU pan ycix piBHIB Maiu OOMpPATUCh BCIM HACEJIEHHSIM, 3aMiCTh
Jep>KaaMiHiCTpalliil BiIHOBIOBAINCH BUKOHKOMU. OpraHamu mic-
1LIEBOTO CaMOBpPsIIyBaHHS B YKpaiHi BU3HAUAIUCS CiJIbChKi, CEIUILIHI,
paiioHHI, MiCbKi, palilOHHI B MicTax i 00JIaCHi paau, sIKi MaJiu BlIacHi
BUKOHABYi OpraHM Ta HAIISUTACS BIACHOI0 KOMITETEHITIEO, Y MEXK-
ax sIKo1 MOTJIM JisSITU caMOCTiliHO [7].

3akoH Ykpainu «IIpo popmMyBaHHS MiClIeBUX OpTaHiB BJIaau i
CaMOBPSsIIYBaHHSI» AisIB IIPUOJIU3HO IiBTOPA POKY. YIIPOJIOBXK 1IbOTO
KOPOTKOTO 9acy Ha OpTaHU MICLIEBOTO CaMOBPSITYBaHHS OYJIO I0-
KJIaJIeHO BUPILIEHHS YCiX MiCLIEBUX CIIpaB; iIM TaKOX OYyJIO Jeero-
BaHO MOBHOBAXKEHHs MiClIeBOi IepKaBHOI BUKOHABYOI BIaau, SIKi
MaJlv peasli3oByBaTUCh Yepe3 AisIbHICTb BiIHOBJIEHUX BUKOHKOMIB.
Ha Toif yac onTUMaIbHOIO BBaXKaIach MOIENb, ¢ IPEeICTaBHULIBKI
Ta BUKOHABYi OpraHU MiCLIEBOI'0 CaMOBPsIIYBaHHS, sIKi BiTHOCHO
CcaMOCTiliHi, 00’ €IHYBaJKCh ITiJl KEPiBHULITBOM OJHOT'O K€piBHUKA —
rojioBu paau. Y cdepi neaeroBaHux MOBHOBaXXeHb rojioBa paau
pa3oM i3 BAKOHABUYNM KOMITETOM ITiATIOPSIIKOBYBAJIMCh BAKOHKOMAaM
pan, BUIIMX 3a iepapxieto, Ta Kabinety MiHicTpiB. Binbynocs cyt-
TEBE NMOCaabJeHHsI BUKOHABYOI TiJIKM, 3 YUM, 30KpeMa, Ha TOI yac
He XOTiB rorogutuch HoBooOpauuii [1pesuaent JI. /1. Kyuma, Haro-
JISITal0YM Ha BiTHOBJIEHHI BUKOHABYOI BEpTUKAJI.

3 MeTOI0 TOCATHEHHS MOJIITUYHOTO KoMmpoMicy Mixx [TpesuaeH-
tom JI. 1. Kyumoro i BepxoBHoio Pamoro Ykpainu Oyno ykianeHo
KoHctutyuiiinuii Jlorosip sik TUMYacOBUIA KOHCTUTYLIMHUIA aKT,
1110 0a3yBaBCs Ha BiAMOBiIHIN momiTHYHIK yroni. Ykinagatoun KoH-
crutyuiitnuit lorosip, [1pesuneHT i BepxosHa Paga Bu3Hamu 3a He-
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00XiHe i1 JOMOBUIIMCH CTBOPUTH HAIEXKHI YMOBU JIJIsT TPUCKOPEHHS
Ta YCIIIIIIHOIO 3aBEPLIEHHS] KOHCTUTYLIMHOTO Ipoliecy B YKpaiHi, 3
UM, 1100 pUitHATH HOBY KOoHCTUTYLIIIO YKpaiHU B TEPMiH HE Ti3-
Hille oMHOro poKy 3 AHs mignucanHs KoHncruryuiitHoro orosopy,
TOOTO He Mi3Hille 8§ yepBHs 1996 poKy.

Koncrutyniithuii JIorosip ¢pakTUYHO BiTHOBUB MOJEb MicClle-
BOTO CaMOBPSIIYBaHHSI, 1110 Aislia HA OCHOBI 3akoHy 1992 p.; Ha 6a3i
BUKOHKOMiB 00JlacHUX Ta pailoHHUX Pan Oyi1o yTBOpeHO CUCTEMY
OpraHiB MiCLIEBHX JIep>KaBHUX aIMiHiCTpalliii, SIKi MiAMOpsiAKOBYyBa-
JIMCh TI0 BEpPTUKAJIi 3 HU3Y 10 Bepxy, ax a0 IIpe3uneHra YkpaiHu;
dopmanbHe caMOBPSIIYBaHHS 3aIUILIATIOCS TUIBKU Ha PiBHI Hacese-
HUX NyHKTiB. [TepBUHHUMU CY0’€KTaMU MiCLIEBOTO CAMOBPSIYBaH-
HSI BU3HAYAIMCh TEPUTOPiabHi KOJEKTUBU TPOMAJISIH, SIKi TPOXKM-
BalOTh B ceJiaxX, CeJIMIlax, MicTax, a Horo TepuTopiajlbHOIX OCHO-
BOIO — BiAMOBiIHiI HaceJieHi MyHKTU. [IpeacTaBHULIbKI OpraHu
MiCIIEBOTO CAMOBPSITYBaHHS LIUX aAMiHiCTPaTUBHO-TEPUTOPIAIbHUX
OIMHUIIL — paayd — OYOJIOBAJIM 1X FOJIOBH, SIKi OMHOYACHO OYJIH i
roJIOBAMM BUKOHABYMX KOMITETIB [8].

TosioBU pajg Ta 04OIIOBaHI HUMU BUKOHABYI KOMITETU 3 IUTaHb
3AiMCHEHHSI CAaMOBPSIIHUX MOBHOBaXKeHb OYJIM MiA3BITHI Ta Mmif-
KOHTPOJIbHI BilMOBIIHUM pajaM, a 3 MUTaHb 3AiiCHEHHS IeJieroBa-
HUX ITOBHOBaXKECHB IIPSIMO ITiATOPSIKOBYBAIMCH OpraHaM JIepKaBHOI
BUKOHaBYoO1 Biaau — [Ipe3unenty, Kabdinety MiHicTpiB YkpaiHu,
a TaKOX rojioBaM Jep>KaBHUX aJMiHicTpalliii Bulioro piBHs. Haii-
OiJIbII CEPIO3HMM HEIOJIIKOM CTaJIO Te, 1110 TOJI0Ba paau (CaMOBpSsI-
JyBaHHS) Ta IJlaBa BiIMOBIMHOI Aep:KaBHOI aaMiHicTpallii (1ep:kaBHa
BJIaJla) MOEAHYBAJIMCH B OJIHIl i Tiii caMiil 0co0i, Mmianops AKoBaHil
IIpe3uneHTy Ykpainu.

OcTaTouyHe 3aKpilJieHHsI BepTHUKaJli JepKaBHOI BUKOHABYOi
BJIaAy BinOyBa€eThCs i3 3aTBepaKeHHsIM YKa3oM [1pe3uneHra Ykpa-
i 21 cepmias 1995 p. [TonoxenHs nipo obnacHy, KuiBcbky, CeBac-
TOIOJBCHKY MIChKY AepKaBHY aaMiHicTpalito i [TonoxeHHs mpo 06-
nacHi, KnuiBcbky Ta CeBacTONMONbCbKY MiChKi, pailoHHi, pailoHHi
y mictax Kuesi Ta CeBacTomnodi AepxXaBHi aaMiHicTpamii Big 24
s 1995 p. BpaxoBytouu Toii ¢axkr, 1o 28 tpaBHs 1995 p. Gyio
MPUIAHATO HOBY pefakilito 3akoHy «I1po O10IKeTHY cucTeMy YKpa-
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1HMW», sIKa BHECJIa J0JATKOBi 0OMeXXeHHs Ha BiacHi ¢piHaHCOBI pe-
cypcu MicueBux paf, Ta pazoM i3 KoHcturyuiftHum JloroBopom
TEPUTOPiaIBHUM TpoMagaM Ta iX opraHaM O0yJI0 HaHECEHO cepiio3-
Horo yaapy. binbiie Toro, 30 rpynHsa 1995 p. Ilpe3uneHTt Ykpainu
nignucaB Yka3 «I1po neneryBaHHSI TOBHOBaXKeHb JepKaBHO1 BU-
KOHAaBYOi BJIaaM TOJIOBAaM Ta OUOJIIOBAaHUM HMMM BUKOHABYUM KO-
MiTeTaM CiTbCBKMX, CEIMITHUX i MiCbKUX Pamy. 3rimHo 3 IMMU yKa-
3aMU MiclieBa Jiep:KaBHa aJMiHicTpallisl ogepxajga HU3KY MOBHOBA-
JKEHb, SIKi HaBiTh TEOPETUYHO HE MOXKYTh OyTH MepeaaHi nep>KaBHil
BUKOHABUili Baji: MpaBO BHOCUTHU 3MiHU JI0 MICLIEBOTO OIOIKETY i
BCTAHOBJIIOBATU MiCIIeBi TOTATKU.

JoJist moAaabIlIOro pO3BUTKY MiCLIEBOTO CAaMOBpPSIAYBAaHHS 3a-
Jexatu Big HoBoi KoHcTuTylii, sika Oyjla mpuiiHaTa 28 yepBHS
1996 p. 3 npuitnartam Koncruryuii Ykpainu 1996 p. i Hu3ku 3a-
KOHiB, 1110 PO3BUBAIOTH il MOJOXEHHS, MiCLIEBE CaMOBPSIAyBaHHS
HabyJ10 KOHCTUTYLIMHOTO CTaTycy, CTaja0 OJHI€I0 i3 3acaj] KOHCTU-
TyuiliHOro jJagy YKpaiHu. 3arajjoM CUCTEMa MiCLIeBOIO CAMOBPSIIY-
BaHH4 OyJia 3akpiruieHa B posaiii XI. MiclieBoMy caMmoBpsiIyBaHHIO
B KoHctuTy1ii Oym mpucBsSdeHi TakoxX cTarTi 5, 7, 13, 19, 38, 40,
71, 118. BogHouac ynMaJjio MuTaHb CTAHOBJEHHS Ta PO3BUTKY MicC-
1IeBOT0 caMOBpsinyBaHHSI KOHCTUTYIIis1 3ayIMIIIana 1Sl BperyIroBaH-
HST OKPEeMUMU 3aKOHAMMU.

BigmosigHo mo c1. 140 KoHcTuTyii Ykpainu, MiciieBe camo-
BPSIAYBaHHS OyJI0 TPOTOJIOLIEHO SIK TTPaBO TePUTOPiaibHOI FpOMaau
JKUTEJIB cejla Yu JOOPOBIILHOIO 00 €IHAHHS Y CIJILCHKY IpOMaIy
JKUTEJIB KiJIbKOX CiJI, CeJuila Ta MicTa CaMOCTiHO BUpilllyBaTU
MUTAHHS MiCLIEBOTO 3HaYeHH B Mexkax KoHcTuTylii i 3aKoHiB YKpa-
iHu [9]. B wiii ctaTTi BiZluyBa€eTbCsl BIJIMB I'POMaiBChbKOi TE€OPil
MmicleBoro camoBpsinyBaHHs. [1pote aHani3 3micty Pozminy I KoH-
CTUTYLIi YKpaiHU NPUBOAUTH 10 BUCHOBKY, 1110 iHII TTOJOXEHHS
OCHOBHOTO 3aKOHY YKpaiH! BUKJIAIEHO Y IyCi IEP>KaBHUIIBKOI Te-
opii MiciieBoro camoBpsimyBaHHs. Tak, crattero 5 KoHctutyii Ykpa-
iHU mependadyeHo, 10 Hapoa YKpaiHM, SIK HOCili CyBepeHiTeTy i
€IMHE IXKepeJio BlIaAu, 3IiCHIOE Bilaay O0e3mocepeHbo i uepes
OpTaHu Jep>KaBHOI BJIaAW Ta OpTraHW MiCIIEBOTO CAMOBPSIAYBaHHSI.
CratTero 19 BCTaHOB/IEHO, 110 OPTaHU MiCILIEBOIO CAaMOBPSIYBaHHS,
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iXx mocaaoBi ocoOu 3000B’s13aHi AiSITU JMILIE Ha MiACTaBi, B MeXax
MMOBHOBaXXeHb Ta y CITOCiO, 1m0 mependadeHi KoHncruryuiero ta 3a-
KOHaMU YKpaiHU.

B uinomy, posnin KoHncrutyitii, mpucBsYeHUA MiCLIeBOMY CaMO-
BpSIAYBAaHHIO, MPUMHATUI Yy HETOCKOHAJIM pegakuii. BuzHavaroun
MiCIIeBE CaMOBPSIAYBaHHS SIK BAXJIMBUM €JIEMEHT KOHCTUTYIIIITHOTO
JIaJy, BiH HaBiTh TEOPETUYHO HE OKPECIUB Micls i POJIi MiCLIEBOTO
CaMOBPSIIYBaHHST Y CUCTeMi JeMOKPATUIHMX iIHCTUTYTIB IepKaBH,
He Ha/JaB HaJIeXKHOI Bary TUM TTOJIOXKEHHSIM, SIKi CIIpUSLIIM O BITpoBa-
JIDKEHHIO B 3KUTTS OCHOBHMX BUMOT €BpOITeiichbKOI XapTii MiCLIEeBOrO
CaMOBPSIIYBaHHS TIPO peaibHy CIIPOMOXKHICTb» MiCII€BOI BIaan
BUpIillyBaTU MyOJIiuHi CIIpaBM Tifi CBOIO BilMOBiAAJbHICTh i B iHTE-
pecax MiClIeBOTO HaCceIeHHSI.

AHaJnizyrouu npoiec yxBaJieHHsI TeKCTy HOoBoI KoHCTUTyii,
A. Tkauyk 3a3HauaB, IO ITO-TIEpPIIle, Ha XKaJTh, PO3POOHUKHN ITPOEKTY
He IyXe neperManucs nmpoodjeMaMu MiCLIEBOTO CaAMOBPSIIYBaHHS,
no-npyre, Hopmu KoHCTUTYy1ii Ha TpuBaIuii yac 3a0J10KyBaJIu MOXK-
JIUBICTH peOpMyBaHHSI aIMiHICTPATUBHO-TEPUTOPIaILHOTO YCTPOIO,
a TaKOX, YaCTMHA HOPM MaJjla HaCTITbK HEOMHO3HAUHUI XapaKTep,
110 IToTpebyBaja '(pyHTOBHOro qoonpaioBaHHs. [10, c. 146].

21 tpaBHs 1997 p. 6y10 yxBajieHO 3aKoH YKpaiHu «I1po MiciieBe
CaMOBpsIAyBaHHS B YKpaiHi», SKM BU3HAYUB CUCTEMY i rapaHTii
MiClLIEBOTO CaMOBpSIlyBaHHSI, 3acaJy OpraHisallii Ta AisIIbHOCTI,
MpaBOBUU CTaTyC i BiIMOBiIaJbHICTh OPraHiB Ta MOCAaTOBUX OCi0
CUCTEMM OPraHiB MiCIIEBOTO CAMOBPSIAYBAHHSI Ta HU3KY iHIINX BaXK-
JIMBUX TI0JIOXEHbB, CIIMPAOYNCh MIPH 1IOMY Ha CBITOBMI JOCBII Ta
HallioHaJIbHi 3100yTKHU. byJia BUBHaueHa cucteMa MiclieBOro caMo-
BpSIIyBaHHSI, €JIeMEHTaMM SIKOI € TepUTOpiaJibHa rpoMajia, CilTbChKa,
CeJIMIIHA Ta MiCbKa paau, CiIbCbKUI, CETUIIIHUI i MiCbKUIi TOJIOBA,
BHUKOHABYi OpraHu CiJIbCbKO1, CEJIUIIHOI i MiCbKOI paau, pailoHHi Ta
00J1acHi paau, 110 NPEACTABIAIOTh CIIUIbHI iHTEPEeCU TEPUTOPIAIbBHUX
rpoMaj Cijl, CeuIll i MiCT Ta OpraHM caMoopraHi3zallii HaceJaeHHs.
Kpim Toro, 3akpimieHo, 1110 MiclieBe cCaMOBpsIAyBaHHS B YKpaiHi
3M1ICHIOETHCS HA MPUHLIMIIAX HAPOAOBIAIIS, 3AKOHHOCTI, IJIAaCHOC-
Ti, KOJIETiaJIbHOCTi, TMTOENHAHHSI MiCLIEBUX i JIepXKaBHUX iHTEePECiB,
BUOOPHOCTI, MPaBOBOI, OpraHi3aliifHO1 Ta MaTepiabHO-()iHAHCOBOL
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CaMOCTIITHOCTI B MeXKaxX ITOBHOBaXK€Hb, BUBHAYEHUX LIUM Ta iIHIIUMU
3aKOHaMU, MiA3BITHOCTI Ta BiAIOBIAAIbHOCTI IIepe] TepUTOPiaIbHU-
MU IpoMajiaMM iX OpraHiB Ta MOCaa0BUX OCi0, Aep>KaBHOI MiATPUM-
KU Ta TapaHTii MiCLIEBOTO CAMOBPSIAYBaHHS, CYIOBOTO 3aXUCTY ITPaB
MiclieBoro caMoBpsiayBaHHs [11].

3rogoM mapjiaMeHTOM YKpaiHCBKOI JiepKaBu OyJIO yXBaJIeHO
HU3KY QyHIAMEHTAJbHUX 3aKOHIB, III0 BU3HAYAIN POJIb CUCTEMU
MiCLIEBOTO CaMOBPSIYBaHHS, cepell IKUX OCHOBHE Miclle mocifae
€Bporieiichbka XapTisl MiCLIEBOTO CaMOBpPsIIyBaHHsI, paTUdikoBaHa
3akoHoM Ykpainu Bin 15 mumasa 1997 p. Ne452/975. Ockinbku Xap-
Tisl cTajla CKJIaJOBOIO HAIliOHAJILHOTO 3aKOHOAABCTBA YKpaiHU, 1ie
00yMOBUJIO HEOOXiAHICTh MOTO YIOCKOHAJIEHHS Ta MPUBEIEHHS
y BiIMOBiIHICTh A0 MOJIOXKeHb XapTii. [Tpoliec HamaraHHs iMILIe-
MEHTYBaTU HOpMHU €BPOMNEHCHKOI XapTil MiCLIeBOro caMOBPSITyBaH-
HS TPUBAE i 10 1pOro Yacy. Ha xajab, MycMMO KOHCTATyBaTH, IO
npoiiec peopMyBaHHS MiCILIEBOTO CAMOBPSITYBaHHS Ha ChOTOAHI
BiOYyBa€eThCS BKpaii MOBIIBHO

ITpo6ieMHUMY TUTAHHSIMM YIOCKOHAJIEHHS IHCTUTYTY Miclie-
BOTO CAMOBPSIAYBaHHS B YKpaiHi HAa CbOTOIHI 3a/IMIIAIOThCS: 1) He-
0OXiTHICTh YITPOBAIKEHHS MEXaHi3My MapTHEPChKUX BiTHOCUH MixX
opraHamMu Aep>KaBHOI BUKOHABYO1 BJIaAU il opraHaMu MiClIeBOTO
CaMOBpSITyBaHHS;, 2) YHOPMYBaHHSI IIMTaHHS IIOI0 MiCIIeBUX pede-
peHayMiB Ta popm Ge3nocepeTHbOTO 3AICHEHHS MiCLIEBOTO CaMO-
BpsIyBaHHS; 3) CTBOPEHHSI HaJIEXKHOTO MexaHi3My (hopMyBaHHS
caMOJOCTaTHiX TpoMaj; 4) KOHCTUTYLiiHE pedopMyBaHHS 11010
JlelleHTpaJi3allii Bliaau, yI0CKOHAaJIEHHSI TEpUTOPialbHOIO yIIpaB-
JIiIHHSI, TEPMiHOJIOTIT Ta 3acaj 3MiACHEHHSI MiCLIEBOTO CaMOBPSILY-
BaHHSI; 5) CTBOPEHHSI MOBHOLIIHHOI CUCTEMU PETiIOHAILHOTIO i CyOpe-
rioOHaJILHOIO CaMOBPSIIYBaHHS; 6) MiIBUILIEHHS PiBHS KaapOBOrO
3a0e3MeueHHs] MyHILMITaAbHOI CITyKO0u.

BucnoBku. OTxe, 32 pOKM HE3aJeKHOCTI MIiCLIEBE CAMOBPSIIY-
BaHHS B YKpaiHi MPOMIILIO HEeJIETKUIA IIJTSIX CTAHOBJIEHHSI Ta 10BEJIO
CBOIO BaXXJIMBIiCTh, HEOOXiAHICTb Ta CIIPOMOXKHICTh BUPilllyBaTH
npo0OJieMu Ta 3a0e3rnevyBaTy iCHYBaHHS T€PUTOPiaJIbHUX TPOMAa/l.
3a poku po30yI0BU He3aIEXKHOT YKPATHCHKOI1 IepKaBU BUKOPUCTO-
BYBaJIOCS JeKibKa MPUHIIMITOBO BiIMiHHUX MiX cO00I0 Mojesei
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opraHizauii my0JIiuHOI BJIaaM Ha MiclsIX, SKi BizoOpaxanu pizHUi
CTYMiHb 11 AeLeHTpai3allii: MOYMHAIOUYH BijJl «pasiHCbKOI» KOMaH I~
HO-aJAMiHICTPaTUBHOI CUCTEMU MPSIMOI0O ACP>KABHOTO YIIPABIIiHHS
Ha MiCLISIX 1 3aKiHUYIOUM cIpo0OO0I0 3aMPOBAIUTH 1IOCh Ha 3pa30K
IMOBHICTIO IEIIeHTPaIi30BaHOI «aHTJIO-aMEePUKAHCHKOI» CUCTEMH,
3a SIKO1 Ha BCiX CyOHaLliOHAJbHUX TEPUTOPIaIbHUX PiBHSIX yIIPaBJIiH-
Hs1 OyJIM JTIKBiIOBaHi OpraHu JePXKaBHOI BUKOHABYOI B 3arajib-
HOI KOMMEeTeHii, a iX (yHKIIii mepegaHi BUKOHaBUMM OpraHam
MiCIIEBOTO CaMOBPSITyBaHHS
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Demydenko H. H., Chelombytko L. V.

Formation of The Institute of Local Self-Government in Independent
Ukraine

Abstract. The article is dedicated to elucidating the stages of forming the

model of local self-government in the independent Ukrainian state. It is
substantiated that the Declaration on the State Sovereignty of Ukraine serves not
merely as a programmatic document defining the decisive vector for the
development of Ukrainian society and the state but also as one of the foundational
factors in shaping the national model of local self-government.
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It is emphasized that over the years of independence, local self-government
in Ukraine has traversed a challenging path of establishment, demonstrating its
significance, necessity, and capability to address issues and sustain the existence
of territorial communities. Throughout this period, several fundamentally different
models of organizing public authority at the local level were employed. These
models reflected varying degrees of decentralization, starting from the «Soviet»
command-administrative system of direct state management at the local level to
attempts at introducing something akin to a fully decentralized «Anglo-American»
system. Under this latter model, general competence state executive bodies at all
subnational territorial levels were abolished, with their functions delegated to the
executive bodies of local self-government.

It is asserted that with the adoption of the Constitution of Ukraine in 1996,
and a series of laws expanding on its provisions, local self-government attained
constitutional status and became one of the pillars of Ukraine’s constitutional
order. However, the section of the Constitution dedicated to local self-government
was adopted in an imperfect version. While designating local self-government as
an essential element of the constitutional order, it did not even theoretically
delineate the place and role of local self-government in the system of the state’s
democratic institutions. It failed to give due weight to provisions that would
facilitate the practical implementation of the primary requirements of the
European Charter of Local Self-Government concerning the genuine ability of
local authorities to handle public matters under their responsibility and in the
interest of the local population.

The article highlights that the current pressing issues in refining the institution
of local self-government in Ukraine include: 1) the need to implement a partnership
mechanism between state executive authorities and local self-government bodies;
2) regulation of matters pertaining to local referendums and forms of direct local
self-government; 3) the establishment of an appropriate mechanism for forming
self-sufficient communities; 4) constitutional reform regarding power
decentralization, improving territorial management, terminology, and principles
of local self-government; 5) the creation of a comprehensive system of regional
and subregional self-government; 6) enhancing the personnel capacity of
municipal services.

Keywords: local self-government reform, state administrations, state
management, Constitution of Ukraine, local self-government, local councils,
independence, state sovereignty.
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EVOLUTIONARY TRAJECTORIES IN HUMAN
RIGHTS DISCOURSE: EMERGING TRENDS
AND IMPLICATIONS FOR THE 21ST CENTURY

Abstract. This article embarks on a comprehensive analysis of the evolving
trajectories in the human rights discourse, examining its historical foundations
and emerging trends in the 2Ist century. Utilizing a qualitative methodology, the
research employs historical, content, and comparative analyses to navigate the
multifaceted landscape of human rights. Drawing upon seminal contributions
from scholars such as Donnelly, Sen, Baxi, and Cohen, the study delves into the
implications of technological advancements, environmental challenges,
intersectional identities, and globalization on the human rights framework. The
article underscores the dynamic nature of human rights, emphasizing the need
for adaptability in the face of rapid global changes. The findings elucidate a
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progressive broadening of the human rights lens, advocating for a holistic approach
that integrates diverse perspectives and challenges.

Keywords: Human Rights Evolution, Intersectionality, Digital Rights,
Environmental Jurisprudence, Globalization Challenges, 21st Century Rights
Discourse.

Introduction. Since the proclamation of the Universal Declaration
of Human Rights in 1948, the discourse surrounding human rights
has been a dynamic one, evolving in tandem with societal,
technological, and environmental shifts. The tapestry of human rights,
once primarily focused on civil and political liberties, has expanded
to include a spectrum of socio-economic, collective, and even
environmental rights. Understanding the direction in which this
discourse is moving is not merely an academic exercise; it holds
profound implications for policymakers, advocates, and global
citizens. This article seeks to chart the evolutionary trajectories in the
human rights discourse, identifying emergent trends that will shape
the contours of rights and responsibilities in the 21st century.

The primary aim of this article is to provide a comprehensive
analysis of the emergent trends in the human rights discourse and their
implications for the 21st century. It seeks to: 1) analyze the evolutionary
trajectory of human rights from their classical civil-political origins to
contemporary considerations; 2) investigate the implications of
technological advancements, environmental shifts, and global
challenges on the framework of human rights; 3) contribute to
academic and policy-oriented conversations about the future of
human rights, underlining the necessity of adaptability and resilience
in face of rapid global changes.

The methodology adopted for this article is qualitative in nature,
focusing on a nuanced and in-depth understanding of the evolving
human rights discourse. The research undertakes a comprehensive
historical analysis, which entails a thorough examination of historical
documents, treaties, and conventions that have shaped the human
rights landscape over the years. This approach not only traces the
foundational basis of human rights but also provides insights into how
these rights have been reinterpreted and expanded over time in
response to societal shifts and challenges.
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Alongside the historical perspective, the research conducts a
content analysis, which delves into current literature, policy
documents, and case laws from various jurisdictions. The objective
here is to identify and assess emerging trends, challenges, and debates
that are at the forefront of the human rights discourse. By comparing
and contrasting contemporary discourses with historical
understandings, this analysis aims to spotlight the new dimensions of
human rights that are gaining prominence in the 21st century.

Lastly, a comparative analysis is employed to draw parallels
between various regional human rights frameworks. By juxtaposing
different regional approaches, the research seeks to identify
commonalities, disparities, and potential convergences in how human
rights are perceived and implemented across the globe. This
comparative lens provides a holistic view, emphasizing the universality
of human rights while acknowledging regional specificities and cultural
nuances.

In sum, the combination of historical, content, and comparative
analyses equips this research with a multifaceted approach, ensuring
a comprehensive and nuanced exploration of the ever-evolving human
rights landscape.

The tapestry of modern human rights discourse is intricately
woven from a variety of academic threads, each contributing depth,
nuance, and perspective. Our exploration of the evolutionary
trajectories in human rights was profoundly informed by several
acclaimed scholars whose works have paved the way for contemporary
understanding.

Literature review. Central to our understanding of universalism
versus cultural specificity in human rights is Jack Donnelly’s seminal
work, «Universal Human Rights in Theory and Practice.» Donnelly’s
exposition on the delicate balance between universal rights and cultural
nuances has provided a foundational perspective, guiding our analysis
of human rights’ adaptability across different cultures and epochs [4].

The nexus between development and human rights was profoundly
illuminated by Amartya Sen in «Development as Freedom.» [5] Sen’s
contention, viewing freedoms as both the means and ends of
development, significantly influenced our examination of socio-
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economic rights and their centrality in the 21st-century human rights
discourse.

Critical reflections on the commercialization and corporatization
of human rights in a globalized world were drawn from Upendra Baxi’s
insights in «The Future of Human Rights.» [1] Baxi’s critique informed
our understanding of the shifts from traditional state-centric
perspectives to rights in a market-driven global economy.

The digital frontier’s implications on human rights were grounded
in Julie E. Cohen’s meticulous analysis in «Configuring the Networked
Self.» [3] Cohen’s exploration of rights in the digital realm, particularly
concerning privacy and freedom of expression, served as a guiding
light in our dissection of rights in the information age.

Emphasizing the growing convergence of environmental concerns and
human rights, David R. Boyd’s research in «The Environmental Rights
Revolution» anchored our discussions on the rights to a healthy environment
and the broader implications of climate change on human rights [2].

Furthermore, our endeavor to delve into the layered experiences
of marginalized communities was enriched by Kimberl Crenshaw’s
pioneering work on intersectionality [4]. Her revelations on the
intersections of identity underscored the complexity of rights violations
in the modern era.

Lastly, the intricate challenges posed by globalization, especially
in areas of migration and citizenship, drew heavily from Saskia
Sassen’s insights in «Globalization and Its Discontents.» Sassen’s
analysis illuminated our understanding of rights in a world grappling
with the multifaceted consequences of globalization.

In synthesizing these academic contributions, our article aims to
present a comprehensive and nuanced exploration of the ever-evolving
human rights landscape, reflecting on past lessons while charting
potential future trajectories.

The discourse surrounding human rights, while deeply rooted in
millennia-old philosophical traditions, has seen its most tangible
manifestations in more recent history. To comprehend the trajectory
of contemporary human rights, it is imperative to understand their
historical evolution, specifically their classification and emphasis over
the past few centuries.
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In the aftermath of the World Wars, particularly the second, the
global community was galvanized to ensure that the horrors of those
conflicts would not recur. The Universal Declaration of Human Rights
(UDHR) in 1948 marked a seminal moment, emphasizing civil and
political rights. These rights, often termed as «first-generation rights,»
encompass freedoms such as speech, religion, and assembly, as well
as rights to a fair trial and voting. The emphasis was largely on
protecting the individual from state excesses and ensuring participation
in the public sphere.

The latter half of the 20th century, particularly with the advent of
the International Covenant on Economic, Social and Cultural Rights
(ICESCR) in 1966, saw a burgeoning recognition of «second-
generation rights.» These socio-economic rights, encompassing rights
to education, health, and adequate living conditions, reflect the
understanding that mere political freedoms, while crucial, are
inadequate without social and economic empowerment. The emphasis
shifted from mere non-interference by the state to positive action,
ensuring that individuals enjoy an acceptable standard of living.

Emerging primarily in the latter decades of the 20th century, the
discourse began to embrace «third-generation» or collective rights.
These rights, such as the right to a healthy environment, self-
determination for indigenous populations, and cultural heritage
preservation, reflect the understanding that certain rights are enjoyed
collectively and transcend individualistic paradigms. The emphasis
here is on communities, groups, and even humanity at large,
highlighting the interconnectedness of the global community.

The historical evolution of human rights showcases a dynamic and
responsive discourse, adapting to changing societal needs and global
challenges. From individual-centric civil and political rights to the
more collective and community-focused rights of the late 20th century,
the trajectory reveals a progressive broadening of the human rights
lens. This historical foundation is instrumental in understanding
contemporary challenges and the potential future of human rights in
the 21st century.

The technological renaissance of the late 20th and early 21st
centuries has indelibly impacted the human rights discourse,

319



Cneuianbnuﬁ YN[ APA1PA)  [lepwsaBHe GYAIBHULTBO Ta MicLieBe CaMOBPSAYBaHHA

prompting a reconsideration of established norms in the face of rapidly
evolving digital landscapes.

In an era where data is often termed as the «<new oil,» the sanctity
of personal information has emerged as a pivotal concern. The right
to privacy, once conceived in the context of physical spaces and
personal communications, has now expanded to encompass digital
footprints [7]. Governments, corporations, and malicious entities
wield unprecedented power to surveil, analyze, and manipulate
individuals based on their online behaviors, underscoring the need for
robust digital privacy rights.

As the digital realm becomes increasingly intertwined with every
facet of modern life, from education and commerce to social
interactions and political participation, internet access’s centrality
cannot be understated. Recognizing this, several jurisdictions and
international bodies have begun to treat internet access not merely
as a commodity but as a fundamental right. Ensuring equitable
internet access is paramount to ensuring a level playing field in the
digital age.

The rapid advancements in artificial intelligence (Al) present both
opportunities and challenges for human rights. While Al has the
potential to revolutionize sectors like healthcare, education, and
logistics, it also poses risks related to surveillance, biased decision-
making, and even potential infringements on freedom of thought and
expression [8]. Navigating the balance between harnessing Al’s
potential and safeguarding human rights is a critical challenge for the
contemporary era.

The unfolding environmental crisis, often termed the
Anthropocene epoch, denotes an era where human activity is the
dominant influence on the environment. This crisis has profound
implications for human rights, necessitating a reconceptualization of
rights in an ecological context.

The degradation of the natural world doesn’t just pose ecological
challenges; it directly impinges upon human well-being. Polluted air
and water, deforestation, and loss of biodiversity have direct health,
economic, and cultural repercussions. Recognizing this, there’s a
growing global consensus towards codifying the right to a healthy
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environment, ensuring that present and future generations can lead
fulfilling lives in harmony with nature.

The looming specter of climate change, with its multifaceted
impacts ranging from extreme weather events to sea-level rise and
resource scarcity, is intrinsically linked to human rights [9].
Populations, especially those in vulnerable regions, face threats to
their homes, livelihoods, and even cultures. Addressing climate change
isn’t just an environmental imperative but a human rights obligation.

An emerging perspective in environmental jurisprudence is the
recognition of the rights of nature itself. Several indigenous cultures
and modern legal systems have begun to view rivers, forests, and even
entire ecosystems as entities with inherent rights. This paradigm shift,
recognizing nature not just as a resource but as an entity deserving of
respect and protection, could redefine the very foundation of
environmental and human rights.

As societies grapple with the complexities of identity, recognition,
and representation, human rights discourse has been compelled to
adapt and expand. This evolution embraces a more intersectional and
inclusive perspective, accounting for the multifaceted experiences of
individuals and communities.

Modern human rights discourse acknowledges that individuals
often face discrimination based on multiple overlapping identities, be
it race, gender, sexuality, or socio-economic status. This intersectional
lens, primarily influenced by scholars like Kimberl Crenshaw, asserts
that understanding these layered identities is crucial to addressing
systemic discrimination and ensuring inclusive rights for all [4].

Indigenous communities, often sidelined in the broader human
rights narrative, have progressively gained recognition in global
discourses. Their unique cultures, traditions, and relationship with
the land necessitate specialized rights that protect their ways of life
and ensure their voices are heard in national and international arenas.

The 21st century has witnessed a growing acknowledgment of the
rights of non-binary and transgender individuals. Beyond mere
recognition, this entails ensuring their right to identity, healthcare,
and protection from discrimination [10]. As societies move towards a
more fluid understanding of gender, the human rights framework must
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adapt to ensure dignity, respect, and protection for all, irrespective of
gender identity.

In an increasingly interconnected world, the forces of globalization
exert profound influences on societies, economies, and cultures. While
it brings opportunities, globalization also presents unique challenges
to the human rights framework, necessitating a dynamic and responsive
approach.

The rise of nationalist sentiments in various parts of the world
poses challenges to the universal human rights framework. Issues such
as immigration, minority rights, and even freedom of expression are
often at odds with nationalist agendas [9]. Navigating this tension,
ensuring rights while acknowledging national sentiments, is a defining
challenge of our times.

With conflict, economic disparities, and now, the impacts of
climate change, the world is witnessing unprecedented migration and
refugee movements. Ensuring the rights of these vulnerable
populations, from protection against exploitation to the right to
asylum, is a pressing human rights concern in a globalized world.

The immense power wielded by multinational corporations in the
globalized era brings forth unique challenges. From ensuring workers’
rights in global supply chains to environmental responsibilities, there’s
a growing emphasis on making corporations key stakeholders in the
human rights discourse. Balancing corporate interests with human
rights imperatives is a complex yet vital aspect of modern human rights
challenges.

The panorama of human rights, while rooted in historical
traditions, is a dynamic and ever-evolving construct. As the world
navigates the challenges and opportunities of the 21st century, the
human rights discourse stands at a critical juncture. From the digital
frontiers of privacy and artificial intelligence to the pressing demands
of the Anthropocene and the complexities of identity in a globalized
world, the canvas of human rights is expansive and multifaceted [11].

Conclusions. This exploration of human rights trajectories has
underscored the importance of adaptability and foresight [12]. While
the past offers valuable lessons, the future demands innovative
approaches that consider emerging realities. The rise of digital realms,

322



DlepxaBHe GYAiBHULITBO Ta MiCLleBe CaMOBPA/yBaHHA Eneuiaanuﬁ BUNyCHK, 2021

the environmental crisis, nuanced understandings of identity, and the
challenges of globalization are not just discrete phenomena; they are
intertwined facets of the human experience in the contemporary era.

Ensuring a robust human rights framework in the future
necessitates a holistic understanding, one that integrates these diverse
threads into a cohesive tapestry. As society strives for a world that is
more just, equitable, and inclusive, the human rights discourse must
be at the forefront, championing the rights and dignity of all,
irrespective of borders, identities, or circumstances.

Only through collaboration, dialogue, and a commitment to
universal principles can the global community hope to navigate the
complexities of the 21st century and ensure a world where human
rights are not just aspirational ideals but lived realities for all.
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I1. M. Pa6inosuy, C. I1. JToopsHCcbhKMi
EBoumtoniiini Tpancgopmanii npaBoioIMHHOrO AUCKYPCY: HOBi TeHIeHIiT Ta
nepcnekTiBH A1 21-ro cTomiTTa

Anomauia. Cmamms po3kpueae cKAa0HUU [ NOCMITIHO MIHAUBUL AAHO-
waghm npaeg A0O0UHU 8 enoxy cyvacHocmi, nidKkpecaiow4u eauboke 3HaueHHs
DPO3YMIHHA NPABOAOOUHHUX MPAEKMOPIU PO3GUMKY K 045 AKa0eMiuHOl, mak i
014 noaimuyHoi cghep. Y mipy HapocmanHs en00aNbHUX 6UKAUKIE | mpaHcgop-
Mayii cychinbHUX cmpykmyp icHye 6e33anepevruil iMnepamue nepeoyiHku ma
pexongieypauii mpaduyiiinux yseiens npo npasa. OchoeHa mema yb02o 00-
CRiOJCeHHA — He Auule NPOCMedCUMU iCMOPUMHY e80AI0Uil0 NPas A0UHU, a il
npoaumu ceimao Ha Ho8i meHdenyii ma ixui HacAioku 04 MaiOymHv020 ouc-
Kypcy npas aodunu 'y 21 cmoaimmi.

Mas 3’acyeanns icmopuuHux niodeansun i NPOSHO3YEAHHs MAUOYMHIX MeH-
denuiil y 0ocaioxceHHI 3aCmMoco8ano AKICHY Memo0doa0eito, Wo XapaKkmepusy-
embcsl 6azamoepanHum nioxodom. Cmamms CRUPAEMbCS HA iICMOPUMHULL AHA-
203, W06 3aeaubumucs y 6UmoKyu ma mpascgopmauii npag AoouHu, CRUPaHUcy
Ha 0CHOBONOAO0ICHI DOKYMeHmuU, 002060pu ma KoHeeHyii. Jlonognre iioeo de-
ManvHUll KOHMeHM-aHani3, 8 AKOMY CyHacHa aimepamypa, NoAIMu4Hi 0oKy-
MeHmu ma puou4Hi po3pooKU 3 PI3HUX IOPUCOUKYIH 0atomb YA6AeHHS NPO HO-
8l 6uKkauKu ma debamu, w0 suHukKammos y uyiii cghepi. Kpim moeo,
BUKOPUCMOBYEMbCA NOPIGHANbHUL NIOXIO, AKUI 3icmasase pi3Hi peeioHaNbHI
cucmemu 3axucmy npas A0OUHU, GUCBIMAIOIONY MAKUM YUHOM 2100aAbHI CRiNb-
HI pucu, giOMiHHOCIMI Ma NOMEHUIUHI 30AUCeHHS.

Hegid’ emnoro uacmuroro ananizy cmammi € HeOUiHeHHUT HECOK 8UOAMHUX
suenux y cepepi npae noounu. Dyndamenmansvhi npayi Jxncexa Jonenni cayey-
10Mb KOMRACOM, W0 CAPAMOBYE QUCKYCit0 NPO YHigepcaabHicms ma cneyugixy
npas. Ilapaduemansvhi ioei Amapmii Cena noeonyroms cghepu po3eumky ma npas,
a Kkpumuuni noeasdu Ynenopu baxci poskpuearoms ckaadHowyi, cnpuuuHeri
enobanizayiinumu npoyecamu. Hacnioku yugposoi enoxu euceimaroromoscs
6 docaioncennsx Hxucyai E. Koen, ska nacoarowye Ha nepemuHi mexnonoeiil i
npae AouHu.

Bio xumpocnaemine yugposoi cghepu ma eaubokux Hacaiokie enoxu au-
mponoyery 00 UKAUKIG enobanizauii ma baeamopieneeux cKAa0HOUWi6 nepe-
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Xpecnux idenmuunocmeti — cmamms MAAO€ ACKPasy NAHOPAMY CYHaACHOO
duckypcy npo npasa nodunu. Bucrhosku niokpecaioroms OUHAMIiMHUL | Yymaueuil
Hapamug, aKui, 6y0y4u 6KOpiHeHUM 6 ICMOPUYHUX npeyedeHmax, WeuoKo
adanmyemucs 00 HOBUX 2n00anbHUX peanill. 3a80saKu pemeabHoMy 00CAiONCeH -
HIO 8 cmammi pooumucsi NiOCyMOoK, wio Mailbymue npas Ar00UHU 8UMA2Ac iHme-
2p08an020 i YinicHo2o nioxody, uymaueoeo 00 pi3HOMAHIMHUX UKAUKIE, aie
HEenoxumuoeo y ceoiii i00anocmi yHieepcasbHum NPUHUUNAM.

Karouosi caosa: esontoyis npas a100unu, inmepcekyioHatsHicms, yugposi
npaea, eKonoeiuHa Wpucnpyoeryis, en00a1i3ayilini UKAUKU, OUCKYPC npae
A00unu 21-20 cmoaimms.
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VOLUNTARY AMALGAMATION
AS A CONSTITUTIONAL RIGHT OF LOCAL
COMMUNITIES IN UKRAINE

Abstract. This article delineates the voluntary amalgamation of territorial
communities as a fundamental constitutional guarantee for local self-governance
within Ukraine. It elucidates the intrinsic characteristics of this guarantee and
its pivotal role in ensuring a robust and effective institutional-functional
mechanism for the execution of local self-governance. The study delves into the
state of legislative provisions pertaining to the voluntary nature of merging
territorial communities and identifies its associated challenges. It is observed that
there exists a limitation on the voluntary essence and an intensification
of administrative levers in the reformation of territorial communities. The article
outlines the modalities of participation by territorial communities and local
governance bodies in the drafting of a prospective plan for community territorial
formulation.

Key Words: Local self-government, territorial community, voluntary
amalgamation of territorial communities, prospective plan for community
territorial formulation.
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Problem Statement. In the contemporary politico-legal
conditions of Ukraine’s decentralization reform implementation,
the voluntary amalgamation of territorial communities has emerged
as a distinct direction for modernizing the systemic-structural
organization of local self-governance. Within the framework of state-
legal reforms, with the adoption of the Law of Ukraine «On the
Voluntary Amalgamation of Territorial Communities» dated
February 5, 2015, No. 157-VIII [6], there has been a detailed
regulation of the procedures for amalgamating territorial
communities. While establishing the principles of a voluntary
amalgamation process, subsequent legislative decisions effectively
legalized the use of administrative levers in shaping amalgamated
communities. Notably, on June 12, 2020, a series of government
decrees were enacted determining boundaries and administrative
centers of combined territorial communities. Furthermore, there
is an observed unwarranted attempt to substitute the reform of the
administrative-territorial structure of the state with the creation
of amalgamated territorial communities, equating territorial
communities with the administrative-territorial unit at the
foundational level. The aforementioned accentuates the imperative
to study the voluntary nature of amalgamation of territorial
communities as a constitutional guarantee for local self-governance.

Analysis of Recent Research and Publications. Of late, the issues
concerning the legal status, the process of formation, and the
operations of amalgamated territorial communities have garnered
scrupulous attention from scholars. Among the recent scholarly
contributions, the works of M. O. Baimuratov, O. V. Batanov,
S. V. Boldyriev, Y. M. Kovalchuk, P. M. Liubchenko, and
O. Yu. Lialiuk, among others, deserve mention. Investigations
pertaining to the guarantees of local self-government, reflected in the
studies by H. H. Abasov, B. V. Kalinovskyi, V. M. Kampo,
S. H. Serohina, O. O. Frolov, and I. S. Schebetun, continue to retain
their academic and practical relevance. However, research on the
voluntary amalgamations of territorial communities within the context
of the system of constitutional guarantees for local self-governance
remains scarce in contemporary municipal law scholarship.
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Consequently, the aim of this article is to analyze the voluntary
amalgamation of territorial communities as a constitutional guarantee
of local self-government in Ukraine, the challenges of its legislative
provision, and its adherence during the reform of territorial power
organization.

Research findings. The guarantee of local self-government
is a dynamic constitutional category, situated within a complex system
of normative unity and interdependent stipulations of Article 7 and
Chapter XI of the Constitution of Ukraine. Article 7 declares: «In
Ukraine, local self-government is recognized and guaranteed,» further
enshrining the demand for the guarantee of local self-government
as one of the pillars of the state’s constitutional order [3]. This implies
that not only the current legislative norms but also other provisions
of the Fundamental Law must adhere to the inviolability of the
constitutional principle of ensuring local self-government. The norms
of Chapter XI of the Constitution of Ukraine delineate the precise
constitutional model of local self-government, capturing its systemic-
structural and functional-competence characteristics that ought to be
guaranteed.

The prescriptive linguistic method used in Article 7 represents
a form of imperative injunction directed towards the state, its bodies,
and officials. This approach, by signaling the dynamic guarantee
of local self-government, encompasses the process of state and
governmental activities related to the functioning of an intricate
system of state-legal means and institutions, designated to provide
tangible opportunities for the realization of the constitutional model
of local self-government. This process possesses a specific historical
content and is intrinsically linked with corresponding directions of the
state’s municipal-legal policy. Consequently, the system of ensuring
local self-government is dynamic, comprising sub-systems of general
and specific guarantees.

«Guarantee» (from French, garantie) — translated as «pledge,
assurance, attestation» — is a commonly utilized legal term denoting
the conditions and means enhancing the reliability of the realization
and embodiment of certain socially significant and beneficial
phenomena [15, p.128]. Constitutional guarantees for local self-
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governance receive legal codification at the highest legislative echelon
as requisite conditions and a specialized institutional-functional
mechanism for the unobstructed, complete, and effective exercise
of local self-governance. Stemming from this, there are sufficient and
compelling grounds to define the voluntary amalgamation of territorial
communities as one of the constitutional guarantees of local self-
governance in Ukraine.

Pursuant to Article 140 of the Constitution of Ukraine, local self-
governance is the right of a territorial community — residents
of a village or a voluntary union into a rural community of several
villages, townships, and cities — to independently address issues
of local significance within the confines of the Constitution and laws
of Ukraine (Part 1); Local self-governance is executed by the territorial
community in a manner prescribed by law, both directly and through
local self-governance bodies: rural, township, and city councils, and
their executive entities (Part 3).

In Ukraine, the primary subject of local self-governance
is recognized as the territorial community, whose definition and types
are established at the constitutional level. As noted in the rationale
of the Decision of the Constitutional Court of Ukraine No. 12-rp/2002
dated 18.06.2002, the provisions of the first part of Article 140 of the
Constitution of Ukraine designated local self-governance as the right
of the territorial community, the primary entity of local self-
governance, the principal bearer of its functions and powers, to resolve
matters of local importance within the boundaries of the Constitution
and the laws of Ukraine. It further defined the territorial community
as the residents of a village, town, city, or a voluntary union of residents
of several villages into a rural community [10].

The system of local self-governance in Ukraine, introduced
by constitutional norms and further detailed in municipal legislation,
attributes a pivotal role to the territorial community. This approach
aligns seamlessly with other principles of the constitutional order.
As stipulated in the Decision of the Constitutional Court
of Ukraine No. 6-rp/2005 dated October 5, 2005, the provisions of the
Fundamental Law of Ukraine that «the bearer of sovereignty... is the
people» establishes the principle of popular sovereignty. According
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to this principle, the power of the Ukrainian people is primary, unified,
and inalienable, meaning that the state authorities and local self-
governance bodies exercise power in Ukraine derived from the people
[13]. Based on these constitutional provisions and in systematic
connection with the provisions of Article 6 of the Constitution
of Ukraine, which states that state power in Ukraine is exercised
on the principles of its division into legislative, executive, and judicial
branches, the Constitutional Court of Ukraine in its Decision No.
6-1p/2002 dated March 26, 2002, determined the politico-legal nature
of local self-governance bodies. These bodies are not state authorities
but representative entities through which the territorial community
exercises its right to independently address matters of local
significance, mainly concerning the activities of the territorial
communities [12]. In the Decision of the Constitutional Court
of Ukraine No. 7-rp/2009 dated April 16, 2009, it is indicated that the
state-guaranteed local self-governance is implemented by the
territorial community through rural, township, and city councils and
their executive bodies. This encapsulates, inter alia, legal and
organizational autonomy; local self-governance bodies independently
exercise authority and address matters of local significance entrusted
to them by law [14].

In this context, it is evident that the territorial community
is recognized not as a nominal entity, but as a genuine subject of local
self-governance, endowed with legal capacity and capability.
Consolidating the rights and capacities stipulated by the constitutional
and municipal legislation, the territorial community is institutionalized
as the primary collective subject of local self-governance. It possesses
the right and actual ability for autonomy through the realization
of conferred competencies for independently addressing local matters
based on its own material-financial foundation. Moreover, it can self-
organize through both direct and representative democracy forms and
self-regulate by adopting municipal-legal acts within the bounds of the
Constitution and laws of Ukraine [4, p.143]. Fundamental concepts
for implementing such a status of territorial communities include,
inter alia, the principles of popular sovereignty, legality, legal,
organizational, and financial independence within the competencies
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defined by laws, as well as state support and guarantees of local self-
governance, as stipulated in Article 4 of the Law of Ukraine «On Local
Self-Government in Ukraine» [8].

Article 140 of the Constitution of Ukraine, while defining the
notion of the territorial community, also delineates its main types.
As noted in the Decision of the Constitutional Court of Ukraine No.
12-rp/2002 dated 18.06.2002, the constitutional norms did not
establish a procedure for the amalgamation or disjunction of territorial
communities [10].

According to the legal stance of the Constitutional Court
of Ukraine, articulated in the motivational part of Decision No.
3-rp/2002 dated 12 February 2002, «The Constitution of Ukraine,
as the primary source of the national legal system, also serves as the
foundation of current legislation. It provides opportunities for
regulating specific societal relations at the level of laws, which specify
provisions enshrined in the Fundamental Law» [11].

By establishing the primary principles of the functioning of local
self-governance, its institutions, material, and financial foundations,
etc., the Constitution of Ukraine deferred the resolution of the
remaining issues pertaining to the organization of local self-governance
to legislative definition (Article 146 of the Constitution of Ukraine).
Thus, at the constitutional level, the creation of legal conditions for
further legislative regulation of societal relations in the realm of local
self-governance has been envisaged.

Consequently, the Constitutional Court of Ukraine indicated that
the resolution of matters concerning the amalgamation or disjunction
of territorial communities, which are not defined by the provisions
of the Constitution of Ukraine, must be executed in a legislative
manner. These issues, based on the constitutional definition
of «territorial community», should be resolved considering the
respective expression of will by members of these territorial
communities, which is carried out in accordance with the law
(Decision No. 12-rp/2002 dated 18.06.2002).

As per the valid edition at that time of Article 6 of the Law
of Ukraine «On Local Self-Government in Ukraine», the procedure
for the voluntary amalgamation of territorial communities
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of neighboring villages into a single rural community, with the creation
of unified local self-governance bodies and the election of a single
village head, was established. Voluntary amalgamation of territorial
communities into a rural community and secession from it was to take
place based on the decisions of local referendums.

Within the context of the contemporary decentralization reform,
the voluntary amalgamation of territorial communities has acquired
significance as a distinct direction for modernizing the local self-
governance system. With the enactment of the Law of Ukraine «On
Voluntary Amalgamation of Territorial Communities» dated
05.02.2015, No. 157-VIII, there was detailed regulation regarding the
procedure for amalgamating territorial communities, as well
as a significant expansion in the list of subjects eligible for voluntary
amalgamation. This essentially led to an unwarranted enlargement
of the constitutionally defined list of types of territorial communities,
specifically, those amalgamated.

However, regardless of the specific historical conditions that may
have emphasized one aspect or another of local self-governance
reform, what remains unchanging are the constitutionally defined
requirements of the supremacy of law and the Constitution, legality,
democracy, and the autonomy of local self-governance. Consequently,
the constitutionally defined requirement of the voluntary nature of the
amalgamation of territorial communities remains constant.

In this regard, the voluntary nature of amalgamation, as stipulated
in Article 140 of the Constitution of Ukraine, assumes the role and
significance of a constitutional guarantee for the formation
of amalgamated territorial communities. As such, this guarantee
is characterized by features inherent to guarantees of local self-
governance [1, pp.73—77], namely:

Purposefulness — it is aimed at ensuring independent decision-
making on local matters to enhance the capability of territorial
communities.

Normativity — it extends to an unlimited circle of relevant subjects
and operates across space and time. Voluntariness cannot be applied
only to a limited set of subjects, as this would lead not only
to a violation of the principle of equality of the community status but
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also to the state’s dominance over local self-governance in other
territorial communities.

Systemicity — as such, the constitutionally guaranteed
voluntariness of amalgamation of territorial communities necessitates
the establishment of appropriate normative requirements, rules, and
procedures for its provision and implementation at both legislative
and sub-legislative levels.

Combination of Materiality and Procedurality — while being
enshrined in normative acts and implemented in law enforcement
acts, the guarantee of voluntariness of amalgamation of territorial
communities is determined by the actual activities of the territorial
communities, relevant authorized subjects — state authorities, local
self-government bodies, and their officials within a particular stage
of the state’s municipal policy.

Thus, we posit that the voluntary amalgamation of territorial
communities possesses the character and significance of a constitutional
guarantee of local self-governance. Ensuring this is referred to the
legislative level of regulation. Indeed, according to the legal stance
articulated in Decision No. 12-pmn/2002 dated 18.06.2002 by the
Constitutional Court of Ukraine, «questions regarding the organization
of local self-governance, which are not regulated by the Constitution
of Ukraine, including the conditions and procedures for amalgamation
or separation of territorial communities of villages, towns, and cities,
are to be defined by law (Article 146 of the Constitution of Ukraine).»
Therefore, we infer that the primary conditions for the voluntary
amalgamation of territorial communities are established by the Law
of Ukraine «On Voluntary Amalgamation of Territorial Communities.»

According to Part 1, Article 4 of the aforementioned Law, the
voluntary amalgamation of territorial communities of villages, towns,
and cities is carried out in compliance with a series of conditions,
among which — «the amalgamation of territorial communities
is carried out in accordance with the prospective plans for the
formation of community territories of the Autonomous Republic
of Crimea and the regions» (Paragraph 5, Part 1, Article 4 of the Law).
A logic-semantic analysis of the aforementioned provision indicates
that the voluntary amalgamation of territorial communities must
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unequivocally be executed in accordance with the prospective plans
for the formation of community territories.

The list of conditions for voluntary amalgamation set forth by the
Law is imperative in nature. Failing to adhere to it either in its entirety
or in individual conditions precludes the Council of Ministers of the
Autonomous Republic of Crimea and the regional state administration
from providing a positive conclusion regarding the compliance of the
draft decision on the voluntary amalgamation of territorial
communities with the Constitution and laws of Ukraine (Parts 3 and
4, Article 7 of the Law). Such non-compliance results in the return
of the draft for further revision in the manner established by the Law
(Part 6, Article 7 of the Law).

The introduction of the condition necessitating the alignment
of the voluntary amalgamation of territorial communities with the
prospective plans for community territories formation presently
indicates the application of administrative levers in the formation
of amalgamated communities. Herein, the pivotal role is not played
by the intrinsic vision of institutional development and the will
expression of territorial communities but by state-authoritative
calculations of the socio-economic benefits of such amalgamations.
This is especially evident when it pertains to the actual exclusion
of local self-governance representative bodies from the formulation
of the said prospective plans, which ensued from the amendments
introduced by the Law of Ukraine No. 348-1X dated 05.12.2019
to Article 11 of the Law of Ukraine «On Voluntary Amalgamation
of Territorial Communities» [5].

Indeed, whereas previously the legislatively established procedure
mandated that the prospective plan was to be approved respectively
by the Supreme Council of the Autonomous Republic of Crimea
and the regional council upon submission by the Council of Ministers
of the Autonomous Republic of Crimea or the respective regional
state administration, and subsequently ratified by the Cabinet
of Ministers of Ukraine, the current version of the Law stipulates:
the prospective plan for the formation of community territories in the
Autonomous Republic of Crimea and the region is approved by the
Cabinet of Ministers of Ukraine upon the submission of the Council
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of Ministers of the Autonomous Republic of Crimea or the respective
regional state administration (Part 3, Article 11 of the Law). In this
context, it is pertinent to note that the prospective plan for
community territories formation constitutes a sub-legislative act.
Thus, one of the conditions for the voluntary amalgamation
of territorial communities is substantively regulated not by the law
but by a sub-legislative act.

Despite the fact that the authority to directly adopt decisions
on the voluntary amalgamation of territorial communities remains
with local councils (Part 5, Article 7 of the Law of Ukraine «On
Voluntary Amalgamation of Territorial Communities»), and the
introduced mandatory condition of aligning amalgamation with
prospective plans for community territories formation, as outlined
in the explanatory note to the bill dated 30.09.2019 No. 2189 [9], was
intended solely to prevent the formation of non-viable territorial
communities with grant-based budgets, thereby facilitating the
genuine attainment of decentralization goals in Ukraine, the
conditions and mechanisms for amalgamating territorial communities
set by the Law substantially limit the voluntary nature of such
amalgamation.

Indeed, the Methodology for the formation of viable territorial
communities is developed by the central executive body responsible for
shaping and implementing state policy in the realm of territorial
organization of power, administrative-territorial structure, and the
development of local self-governance, and is approved by the Cabinet
of Ministers of Ukraine (Part 2, Article 11 of the Law of Ukraine «On
Voluntary Amalgamation of Territorial Communities»). Based on this
Methodology, the Council of Ministers of the Autonomous Republic
of Crimea and regional state administrations develop respective
prospective plans for community territories formation (Part 1, Article
11 of the aforementioned Law). Subsequently, upon the submission
of these bodies, the prospective plans for the formation of community
territories in the Autonomous Republic of Crimea and regions are
ratified by the Cabinet of Ministers of Ukraine (Part 3, Article 11 of the
aforementioned Law). Consequently, both the Methodology for the
formation of viable territorial communities and the territory planning
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based on it possess an exclusively state-centric nature and are executed
within the confines of the executive branch of power.

In essence, the Prospective Plan represents the state’s vision of an
efficient territorial organization at the basic level within a given region
[2, p.19]. As of today, there is an observable and perilous tendency,
concerning democratic principles of territorial power organization,
to replace the reform of the administrative-territorial structure of the
state with the creation of amalgamated territorial communities. This
trend attempts to equate, contrary to the constitutional provisions
of Part 1, Article 133 of the Basic Law, a territorial community with
an administrative-territorial unit. Consequently, an approach
is adopted where an unreformed system of local self-government
entities is constructed according to the reformed administrative-
territorial structure of the state, and vice versa — the administrative-
territorial organization is made contingent upon the formation
of amalgamated territorial communities.

Furthermore, it is essential to acknowledge the narrowing forms
of participation of territorial communities and local self-government
bodies in preparing the prospective plan for forming territories
of communities in the Autonomous Republic of Crimea and regions.
The Methodology for the Formation of Viable Territorial
Communities, approved by the Resolution of the Cabinet of Ministers
of Ukraine No. 214 dated 08.04.2015 (with subsequent changes),
stipulates that the Council of Ministers of the Autonomous Republic
of Crimea and regional state administrations, considering the
amalgamated territorial communities formed according to the Law
«On Voluntary Amalgamation of Territorial Communities,» develop
a prospective plan for forming community territories in accordance
with this Methodology, involving representatives of local self-
government bodies, bodies of public self-organization, and the public
of respective administrative-territorial units (Paragraph 4) [7].
To ensure openness and transparency in the development of the
prospective plan, a working group is established, which includes
representatives from regional state administrations, relevant local
self-government bodies, bodies of public self-organization, and the
general public (Paragraph 12).
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To ensure the consideration of the interests of territorial
communities during the development of the prospective plan, it is
envisaged that officials authorized by the regional state administrations
conduct consultations with authorized representatives of local self-
government bodies and their associations, as well as business entities
and their public associations. Following the consultations, a protocol
is drawn up.

Consultations are held during the identification of the list
of territorial communities that may become part of a viable territorial
community; determination of the list of territorial communities whose
territories are not covered by the accessibility zones of potential
administrative centers; and definition of the boundaries of viable
territorial communities.

Consultations are primarily conducted with representatives
of territorial communities whose territories fall within the accessibility
zones of multiple potential administrative centers. Based on the results
of the consultations and the decisions of local self-government bodies,
the potential administrative center of a viable territorial community
is determined (Paragraph 13).

If, during the development of the prospective plan, after
conducting consultations, there arises a need to make changes to it,
additional consultations are conducted (Paragraph 14).

Consequently, the regulation of specialized forms of participation
by territorial communities and local self-government bodies in the
development of the prospective plan has been relegated to the sub-
legal level. The established procedure involves not the entities of local
self-government but individual representatives thereof, and these
forms predominantly have a consultative-advisory nature.

Alongside this, it should be noted that the Law of Ukraine «On
Voluntary Amalgamation of Territorial Communities» and the
aforementioned sub-legal normative acts based on it serve
as specialized acts in the legal regulation process of forming
amalgamated territorial communities. This does not exclude the
potential applicability of other general-purpose acts, such as the Laws
of Ukraine «On Local Self-Government in Ukraine», «On the Status
of Deputies of Local Councils», «On Associations of Local Self-
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Government Bodies», «On Citizens’ Appeals», and others.
Accordingly, they provide for forms of participation by territorial
communities and local self-government bodies in the formulation
of municipal and state-legal decisions.

Conclusions. The voluntary amalgamation of territorial
communities embodies the nature and significance of the constitutional
guarantee of local self-government. Its assurance is attributed to the
legislative level of regulation. Analysis of the current state indicates
a narrowing of the democratic principles of community amalgamation,
a limitation of its voluntary nature, and an intensification
of administrative levers for reforming territorial communities.
Concurrently, with the introduction of changes to Article 11 of the
Law of Ukraine «On Voluntary Amalgamation of Territorial
Communities» by the Law of Ukraine No. 348-1X dated 05.12.2019,
which removed representative bodies of local self-government from
the formation of prospective community territory plans, the specialized
forms of participation of territorial communities and local self-
government bodies in the development of a prospective plan have been
limited both in substantive and formal-legal aspects. These factors
necessitate the harmonization of the legislative and sub-legal
foundations for the formation of voluntary amalgamations of territorial
communities in alignment with the constitutional guarantees of local
self-government.

REFERENCES :

1. Abasov H. H. (2013). Harantii prav mistsevoho samovriaduvannia
v Ukraini: aktualni problemy teorii ta praktyky. Kyiv: Vyd-vo «Yurydychna
dumka».

2. Dobrovilne obiednannia terytorialnykh hromad v Ukraini. Serohina S. H.,
Bodrova . 1., Liubchenko P. M. (2017). (Eds.). Seriia «Naukovi dopovidi».
Issuer. 21. Kharkiv: PromArt .

3. Konstytutsiia Ukrainy vid 28.06.1996. Ne 254k/96-VR. Vidomosti
Verkhovnoi Rady Ukrainy. 1996. Ne 30. art. 141.

4. Mistseve samovriaduvannia v Ukraini v umovakh stanovlennia pravovoi
derzhavy. Todyka Yu. (2004). (Ed.).. Kharkiv: TOV «Odissei».

5. Pro vnesennia zmin do Zakonu Ukrainy «Pro dobrovilne obiednannia
terytorialnykh hromad» shchodo sproshchennia protsedury zatverdzhennia
perspektyvnykh planiv formuvannia terytorii hromad Avtonomnoi

338



DlepxaBHe GYAiBHULITBO Ta MiCLleBe CaMOBPA/yBaHHA Eneuiaanuﬁ BUNyCHK, 2021

10.

11.

12.

13.

14.

15.

Respubliky Krym, oblastei: Zakon Ukrainy vid 05.12.2019. Ne 348-1X
Zakonodavstvo Ukrainy : baza danykh. Verkhov. Rada Ukrainy. URL:
https://zakon.rada.gov.ua/laws/show,/348—20# Text

Pro dobrovilne obiednannia terytorialnykh hromad: Zakon Ukrainy vid
05.02.2015. Ne 157- VIII Zakonodavstvo Ukrainy : baza danykh. Verkhov.
Rada Ukrainy. URL: https://zakon.rada.gov.ua/laws/show/157—19#Text
Pro zatverdzhennia Metodyky formuvannia spromozhnykh terytorialnykh
hromad: Postanova Kabinetu Ministriv Ukrainy Ne 214 vid 08.04.2015.
Zakonodavstvo Ukrainy : baza danykh. Verkhov. Rada Ukrainy. URL:
https://zakon.rada.gov.ua/laws/show/214—2015-%D0%BF#Text

Pro mistseve samovriaduvannia v Ukraini: Zakon Ukrainy vid 21.05.1997.
Ne280/97-VR Zakonodavstvo Ukrainy : baza danykh. Verkhov. Rada
Ukrainy. URL: https://zakon.rada.gov.ua/laws/main/280/97-
%D0%B2%D1%80#Text

Proekt Zakonu pro vnesennia zmin do Zakonu Ukrainy «Pro dobrovilne
obiednannia terytorialnykh hromad» (shchodo sproshchennia protsedury
zatverdzhennia perspektyvnykh planiv formuvannia terytorii hromad
Avtonomnoi Respubliky Krym, oblastei) (reiestr. Ne 2189 vid 30.09.2019)
Zakonotvorchist : baza danykh. Verkhov. Rada Ukrainy. URL: https://
wl.cl.rada.gov.ua/pls/zweb2 /webproc4_1?pf3511=66965

Rishennia Konstytutsiinoho Sudu Ukrainy Ne 12-rp/2002 vid 18.06.2002
(sprava pro obiednannia terytorialnykh hromad) Zakonodavstvo Ukrainy
: baza danykh. Verkhov. Rada Ukrainy. URL: https://zakon.rada.gov.ua/
laws/show/v012p710-02#Text

Rishennia Konstytutsiinoho Sudu Ukrainy Ne 3-rp/2002 vid 12.02.2002
(sprava pro elektroenerhetyku) Zakonodavstvo Ukrainy : baza danykh.
Verkhov. Rada Ukrainy. URL: https://zakon.rada.gov.ua/laws/show/
v003p710-02#Text

Rishennia Konstytutsiinoho Sudu Ukrainy Ne 6-rp/2002 vid 26.03.2002
(sprava pro okhoronu trudovykh prav deputativ mistsevykh rad)
Zakonodavstvo Ukrainy : baza danykh. Verkhov. Rada Ukrainy. URL:
https://zakon.rada.gov.ua/laws/show/v006p710-02#Text

Rishennia Konstytutsiinoho Sudu Ukrainy Ne 6-rp/2005 vid 05.10.2005
(sprava pro zdiisnennia vlady narodom) Zakonodavstvo Ukrainy : baza
danykh. Verkhov. Rada Ukrainy. URL: https://zakon.rada.gov.ua/laws/
show/v006p710-05#Text

Rishennia Konstytutsiinoho Sudu Ukrainy Ne 7-rp/2009 vid 16.04.2009
(sprava pro skasuvannia aktiv orhaniv mistsevoho samovriaduvannia)
Zakonodavstvo Ukrainy : baza danykh. Verkhov. Rada Ukrainy. URL:
https://zakon.rada.gov.ua/laws/show/v007p710-09# Text

Frolov O. O. (2014). Pryntsyp derzhavnoi pidtrymky ta harantii
mistsevoho samovriaduvannia v Ukraini: konstytutsiino-pravove
rehuliuvannia i praktyka realizatsii. Kharkiv: Yurait.

339



Cneuiallbnuﬁ YN[ APA1PA)  [lepwsaBHe GYAIBHULTBO Ta MicLieBe CaMOBPSAYBaHHA

Crnucok BUKOPUCTAHUX JI2KEpeJI :

1. Aoacos I. I. [apanTii mpaB MiCLIEBOI0o caMOBpsiIyBaHHs B YKpaiHi: ak-
TyaJibHi TPOOJIeMHU Teopii Ta MPaKTUKU: MOHOTpadist. 2-Te BU., TOTIOBH.
KwuiB: Bun-Bo «FOpuanuna nymkar», 2013. 304c.

2. HoOpoBinbHe 06’€HAHHS TepUTOpiaTbHUX TpoMan B YKpaiHi. Cepbo-
rina C. I, boaposga 1. I., JTlioouenko I1. M. ta iH. Cepist «HaykoBi goro-
Bimi». Bum. 21. Xapkis: [TpomAprt, 2017. 216¢.

3. Koncrurymis Ykpainu Bix 28.06.1996 Ne 254k/96-BP. BimomocTi Bepxo-
BHOI Pagu Ykpainu. 1996. Ne 30. ct. 141.

4. MicueBe caMoBpsiIyBaHHsI B YKpaiHi B yMOBaX CTaHOBJICHHSI ITPaBOBOI
nepkaBu: MoHorpadis. 3a pen. 0. M. Tomuku. Xapkis: TOB «Omicceit»,
2004. 392c.

5. Tlpo BHeceHHs 3MiH 10 3aKoHY YKpaiHu «I1po 1oO6poBiibHe 00’ €THaHHS
TEPUTOPiaIbBHUX IPOMal» 111010 CIPOILEHHSI MPOLIEAYPH 3aTBEPAKEHHST
MepPCTIEKTUBHUX TIIaHiB (D)OPMYBaHHS TEPUTOPIli rpoMan ABTOHOMHOT
Pecnyo6niku Kpum, obnacreii: 3akoH Ykpainu Big 05.12.2019 p.
Ne 348-1X 3akoHonaBcTBO YKpainu : 6a3a nanux. Bepxos. Pana Ykpai-
au. URL: https://zakon.rada.gov.ua/laws/show,/348—20# Text

6. Ilpo moOpoBiIbHE 00’ €AHAHHS TEPUTOPIATbHUX IpOMa; 3aKOH YKpaiH1
Bim 05.02.2015p. Ne 157- VIII 3akoHomaBcTBO YKpaiHu : 6a3a TaHUX.
Bepxos. Pana Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/157—
19#Text

7. TIlpo 3aTBepmkeHHsI MeTonuku (popMyBaHHS CIIPOMOXKHUX TEPUTOPi-
anpHUX rpoMan: [ToctanoBa KaGinety MinictpiB Ykpainu Ne 214 Bin
08.04.2015 p. 3akoHOomaBCTBO YKpaiHu : 6a3a naHux. Bepxos. Pana
Vkpainu. URL: https://zakon.rada.gov.ua/laws/show/214—2015-
%D0%BF#Text

8. Tlpo micueBe camoBpsiiyBaHHS B YKpaiHi: 3aKoH YKpaiHU Bif
21.05.1997p. Ne Ne 280/97-BP 3akoHonmaBcTBO YKpaiHu : 6a3a gaHux /
Bepxos. Pama Ykpainu. URL: https://zakon.rada.gov.ua/laws/
main/280/97-%D0%B2%D1 %80#Text

9. TlpoexT 3akoHY Ipo BHECEHHSsI 3MiH 10 3akoHy YkpaiHu «[Ipo nodpo-
BiJIbHE 00’€THAHHS TEPUTOPiaIbHUX IpoMay» (1100 CIPOIIEHHS TTPO-
LIeTypy 3aTBEPIKSHHST MePCTIEKTUBHUX IJTaHiB (hOpMYBaHHS TEPUTOPIii
rpoman ABToHoMHOi Pecryostiku Kpum, obnacreii) (peectp. Ne 2189 Bin
30.09.2019p.) 3akoHOTBOPYICTH : 6Gaza manux / Bepxos. Pana Ykpainu.
URL: https://wl.cl.rada.gov.ua/pls/zweb2 /webproc4_1?pf3511=66965

10. Pimenns Koucruryuiiinoro Cyny Ykpainu Ne 12-pm/2002 Bix
18.06.2002p (crpaBa 1mpo 06’ €IHAHHS TePUTOPiaTbHUX TPOMaj) 3aKo-
HOIABCTBO YKpainu : 6a3a qaHux. Bepxos. Paga Ykpainn. URL: https://
zakon.rada.gov.ua/laws/show/v012p710-02#Text

11. Pimennsa Koncruryuiiinoro Cymy Ykpainu Ne 3-pr/2002 Bix 12 moTto-
ro 2002 (cripaBa mpo eJeKTPOeHEPreTUKy) 3aKOHOAABCTBO YKpaiHU :

340



DlepxaBHe GYAiBHULITBO Ta MiCLleBe CaMOBPA/yBaHHA Eneuiaanuﬁ BUNyCHK, 2021

6aza manux. BepxoB. Pama Ykpainu. URL: https://zakon.rada.gov.ua/
laws/show/v003p710-02#Text

12. Pimmenust KoncruryiiitHoro Cyny Ykpainu Ne 6-pri/2002 Bin 26 Gepes-
Hs1 2002 (cripaBa mpo 0XOPOHY TPYIOBUX MPAaB IEMyTaTiB MiCLIEBUX PajI)
3akoHOIaBCTBO YKpaiHu : 6a3a naHux. Bepxos. Pama Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/v006p710-02#Text

13. Pimennst Koncruryniitnoro Cyny Ykpainu Ne 6-pr1/2005 Bix 5 3KOBTHsI
2005 poky (cripaBa npo 3AiliCHeHHS BjIaJiu HApoJOM) 3aKOHOIaBCTBO
Ykpainu : 6a3a manux. Bepxos. Paga Ykpainu. URL: https://
zakon.rada.gov.ua/laws/show/v006p710-05#Text

14. Pimennsa Koncruryuitnoro Cyny Ykpainu Ne 7-pri/2009 Big 16 KBiTHsI
2009 (crpaBa Mpo cKacyBaHHS aKTiB OpraHiB MiCLIEBOIO CaMOBPSIyBaH-
Hs1) 3aKOHO/IABCTBO YKpaiHu : 6a3a naHux. Bepxos. Pana Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/v007p710-09# Text

15. ®ponos O. O. [IpuHLIMT AepKaBHOI MATPUMKH Ta TapaHTil MiCILIEBOTO
caMOBpsIIyBaHHS B YKpaiHi: KOHCTUTYLIMHO-IPAaBOBE pPeryaloBaHHS
i mpakKTHKa peasizallii: MoHorpadis. Xapkis: FOpaiit, 2014. 192c.

I. 1. Boaposa
IIpaBo Ha 100poOBiJibHE 00’ €MHAHHSA K KOHCTHTYIIiiiHEe PABO
TePUTOPIATbHUX rPpoMaa B YKpaiHi

Anomauia. Y cmammi eusHaueno ma oxapakmepuzo8ano 0o06posiivHe
00°’€0HaHH MmepumopianbHux epomac K 00HY 3 KOHCMUMYUIHUX eapaHmiil
Micyesoeo camospa0yeants 8 Yxkpaini, po3kpumo ii ocobausocmi ma poas y 3a-
be3neveHHi IHCMUmyyitiHo-(OYHKYIOHANbHO20 MEXAHIZMY HOBH020 MA epheKmue-
H020 301lICHeHHS MICUe68020 camo8psa0y8ants. locaioxiceHo cman 3aKoH00a640-
20 3a0e3neueHHs 000pP0BiNbHO20 00 €OHAHHA MepuUmopiarbHux epomad
ma eusnauero iioeo npobaemu. Ilpoananizoearo gopmu yuacmi mepumopians-
HUX 2poMaod ma opeaHie micyeoeo camospsady8ants y ni02omoguyi nepcneKmue-
HO020 naany gopmysans mepumopiii epomao.

Pozensrnymo eapanmii micyesoeo camo8padysarts Kk OUHAMIYHY KOHCIUNTY-
YiliHy Kame2opito, wio nepedyeae y CKAAaoHil cucmemi HOpMamueHoi eOHocmi ma 63a-
€MO3anedCHOCMI KOHCMUMYUIHUX noaodcers. Ll kameeopis oxonatoe npouec dep-
HCABHO-61A0HOT DisLAbHOCMI, N08 A3aHULI 3 (PYHKUIOHYBAHHIM CKAAOHOI cucmemu
depaicasHo-npasosux 3acodie ma iHCMUmMymia, NOKAUKAHUX 3a0e3nedumu peaivHi
Modcaugocmi 0ns peanizauyii KOHCMUMYUIiHoi Modeni Micyegoeo camospsao0y8aHHs.
Lleti npouec mae KOHKpemHo-icmopuHHULL 3MICI [ HEPO3PUBHO N08 3aHULL 3 GIONO-
BIOHUMU HANPAMAMU MYHIUUNANLHO-NPABOBOI NOAIMUKU 0epICca8l.

Busnauerno, wo 0obposinvricms Habyseae poai ma 3HAUeHHSI KOHCIMUMYYiii-
Hol eapanmii gpopmyseanHs 00 eOHaHux mepumopianrvHux epomad. Ak maka,
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Ys 2apanmisn XapaKkmepusyemocs 03HAKAMU, NPUMAMAHHUMU 2APAHMIAM Mic-
1e6020 camosps0y8aHHs — UinecnpsIMOBaHICMIO, HOPMAMUBHICMIO, CUCIEMHIC-
mio, NOEOHAHHAM MAMePiANbHOCMI MA NPOUecyanbHOCHi.

3abesneuennsn eapanmii 006poGinbHOCMI MEPUMOPIANbHUX 2poMad GioOHe-
ceHo 00 3aKOH00a84020 PiGHs peeyntoeanis. AHAni3 cy4acHoeo0 cmamy ocmam-
Hb020 3aC8I0UUE 0OMENCEHHS DeMOKPAMUMHUX 3acad 00 €0HanHs epomad, 00-
MedceHHs ix 0o0posinbHOCMi, NOCUAEHHS AOMIHICMPAMUBHUX 8AdCeNis
pegopmyeanHs mepumopiansHux epomad, de KAU08Y poab gidiepae He baueHHs
iHCMUmMYUYitino20 po36UmKY ma 80ae8UsI8AeHHSI MePUMOPIaNbHUX epomao,
a 0epacasro-64a0Hi pO3PAXYHKU COUiANbHO-EKOHOMIYHUX 81200 8i0 MakKo2o
00 ’c0Hanns.

Kpim moeo, napasi menoenyis niominu pegpopmu aominicmpamueHo-me-
DPUMOPIAAbHO20 YCMPOIO 0epacasgu CMEOPEHHAM 00 €OHAHUX MePUMOpPianbHUX
2pomad chpobdamu oOmomoNCHeHHs mepumopianbhoi epomadu ma aominicmpa-
MUBHO-MepumopianbHoi 00UHUYI 6cynepey KOHCIMUMYUILIHUM NOAONCEHHM Y.
1 cm. 133 OcHosHO20 3axoHy € Hebe3neuHorw 0451 0eMOKPAMUYHUX 3acad me-
pumopianvHoi opeanizayii énadu. Tomy eukopucmosyemscsa nioxio, koau
He OHosAeHa cucmema cyb’eKmie Micyeoeo camospsadyeants 8uby008yemvcs
nio pegpopmosanuii aOMiHICMPamMueHo-mepumopiarbHuil ycmpiii depicasu,
a HABNaKu — AOMIHICMPAMUBHO-MePUMOPIANbHULL YCMPIll CMA8UMbCs 6 3a-
AedcHicmb 8i0 (hopmyeaHHs 00 €OHAHUX MePUMOPIANbHUX epomad.

3akon Ykpainu No348-1X 6io 05.12.2019, akum énecero 3minu do cmam-
mi 11 3axony Yxpainu «IIpo do6posinvhe 00°c0HaHHA mepumopiarbHux epo-
Mao», yCcyHy8 npeocmasHULbKi 0peanu Micye6o2o camospsadysanHs 6id npoyecy
GopmyesanHs nepcneKmusHUX NAaHie opmysants mepumopiii epomad, a peey-
AI0BAHHSA CReYianbHUX opm yuacmi mepumopiansHux epomao y popmyeanii
nepcnexmueno2o naary 6yno 36e0eHo Ha ni03aKoHHU pieeHv. Bemanoenenuii
nops0ok nepedbauas 3anyueHHs 00 yb020 NPOYECy He OP2aHie, a OKpemMux npeo-
CMAGHUKI8, a cami hopmu OMmpuUManu nepeaasicHo KOHCY1bmamueHo-00pao4uil
xapaxmep.

3asnaueni pakmopu 3ymM064010Mb HEOOXiOHICMb NpUBedeHs 3aKOH00a8-
uoi ma nid3axKoHHoi 6asu Gopmysearus 006poinbHUX 00 €OHAHb Mepumopianb-
HUX epomad y 8i0n0GioHicms 00 KOHCIMUMYUILIHUX eapaHmill Micye020 camo-
6pA0YBAHHSL.

Karouogi caosa: micyese camospsadysarnns, mepumopianbia epomaoa, 0o-
Oposinbhe 00 €OHAHH MepPUMOPIanbHUX ePOMAQd, NepCheKMUBHULL NAGH (POPMY-
BAHHS Mepumopiii epomao.
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1. B. I'apawyk, kanauaaT IOpUANIHUX HAyK, TTIPOBi-
HU1 HaykoBuii ciiBpoOiTHUK H/II nepxkaBHOTro OY-
NiBHULITBA Ta MicueBoro camoBpsiayBanHsg HATIpH
VYkpainu

ORCID ID: 0000-0003-3953-1004

METO/, NIAHYBAHHA Y POBOTI MOCTINHUX
KOMICIW NPEACTABHULIbKUX OPTAHIB
MICLLEBOr0 CAMOBPA1YBAHHA

Anomauia. Y cmammi poseasoaromucs 0cobau8ocmi Mmemooy nAaHy8aHHs
¥ disabHoCmi NOCMITIHUX KOMICIT OpeaHie MiCue020 camosps0y8anHts K CYKyn-
Hicmb nputiomie i cnocobieé 6e3nocepednbo20 QYHKUIOHYSAHHA Ul OpeaHi3ayii
pobomu yux cmpykmypHux nioposodinie pad. Ilpudineno ysaey 3’acysamnnio 3a-
2a1bHOMEOPeMU1H020 CYMHICHO20 3MICIY NOHAMMSA <NAAHYBAHHA», 8UOAM
NAGHYBAHHS 3AA€JICHO 8I0 nepiody, HA sIKe BOHO PO3DPAXOBAHE; GUIHAYEHHIO BUMO?2
000 {1020 Ni020MOBKU, NPAKMUYHUM ACNEKMAM 020 8NPOBAONCCHHS Y peend-
menmax ma Ilonoxcennsx npo nocmiiini Kkomicii micyegux pao.

Karouosi caosa: naanysanns, memoo, 0peanu Micye6o20 camospsaoy8anHs,
nocmitini Komicii, nepcnekmuene NAAHy8aHHs;, NOMOYHe NAGHY8AHHS

ITocranoBka npodaemu. OgHi€O i3 3aMOPYK HAJIEXKHOTO (DYHK-
LIOHYBaHHS AEMOKPATUYHOI COLiaJIbHOI, MPAaBOBOI JePXKaBU € Tra-
paHTii icHyBaHHSI PO3BMHEHOTI'0 MiCIIEBOTO CAMOBPSIIyBaHHS. €Bpo-
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iHTerpaliiiHuii BeKTOp YKpainu, peopMa JeleHTpati3allii BIaau,
BIIOCKOHAJIEHHSI pOOOTH MpeICTaBHUIILKUX OPraHiB MiCLIEBOTO CaMO-
BpSIIyBaHHSI Ha CbOTO/IHI HAOyBa€ BCce OUTBIIOrO 3HAYEHHS, OCKiJIb-
KW JUIS1 YCIIIIHOTO AOCSTHEHHS MOCTaBIEHOI METU OpTraHU Miclie-
BOr'0 CaMOBpsITyBaHHSI TIOBMHHI TaK OpraHi3yBaTH CBOIO pO0OOTY, 1100
BOHa OyJia e(heKTUBHOIO Ta pe3yIbTaTUBHOO. JIMHaMiKa TTOJTiTUKO-
MPaBOBUX Ta COLIAJIbBHO-EKOHOMIYHUX MPOLIECIB Yy chepi MiCLIEBOTO
CaMOBPSAYBaHHS BUMarae 3aCTOCyBaHHs OUTbII e(beKTUBHOI i parli-
OHAJIbHOI CUCTEMU METOIB MisIbHOCTI 11 opraHiB. fIK cTBepIxKye
B. C. Kyii6ina, comianpHa 3HAIYIIiCTh MiCIIEBOTO CAMOBPSIAYBaHHS
PO3KPUBAETHCS Yepe3 Kioro dhyHKIIii, a GyHKIIii OpraHiB MiCLIEBOTO
CaMOBPsIIYBaHHS BM3HAYalOTh METOAU AisIIBHOCTI 1IMX OPTraHiB,
OCKIJIbKM caMa peaJtizallist (pyHKIIili 3a0e31euy€eThCs BilMoBiAHUMU
Meromamu [6, ¢.138]. 3Baxkarouu Ha Te, 1110 MTOCTiHI KoMicii Miciie-
BUX pajl BilirpatoTh OCOOJIUBY POJIb Y CUCTEMHO-CTPYKTYPHill opra-
Hi3alil mpeJcTaBHULLKUX OpraHiB MiCLIEBOIO CaMOBPSIIyBaHHS,
JOCJTIKEHHSI TTPOLIECYaIbHUX aCIIEeKTiB iX pOOOTU € HEOOXiMHUM UISI
NpOAYKYBaHHSI HOBUX MiJIXOJiB JO OpraHi3zalii MyHilIMIIaJIbHOTO
YIIPaBJIiHCHKOTO IIPOLIECY.

AHaJIi3 OCTaHHIX JOCTiMKeHb i myomikamii. [TnTaHHS METOIIB Ii-
SITBHOCTI MOCTIHHUX KOMICiii Oy mpeaMeTOM JOC/iIKeHHs Oara-
ThOX MPaABO3HABIIIB i 3HAUIIIX CBOE BigoOpaxkeHHs B HAyKOBUX
npausix I. I. bogposoi, I. B. 3anopoxHboi, B. A. InbsiieHko,
B. C. Kyii6inu, I1. M. JIto6uenka, C. I. Cepnorinoi, KO0. M. Toau-
kuTa iHmmx. OOHaK, He3BaXkalour Ha BaxKJIUBICTb MPOOIEeMaTUKU
pOOOYMX OpraHiB MiCLIEBUX pajl, KOMIIEKCHE OOCIIKEHHSI CyTHOC-
Ti Ta 3MiCTy METOly TJIAaHYBAaHHS 1X MisSJIBHOCTI HE MPOBOJAMIIOCS.
Jluiie okpeMi MpuKIaaHi NpoOaeMHU MIaHYyBaHHS POOOTU MYHILIU-
MajiTeTiB (pparMeHTapHO PO3MISAAIOTHCS B JOCTIIKEHHSIX 3 I0pU-
JUYHUX, TTOJITUYHUX, COLIIOJOTIYHMUX HAYK, HAYKU IE€P>KaBHOTO
ynpaBiiHH4. ToMy CbOTOJHI aKTyali3y€eThCsl HEOOXiMHICTh OibIil
I'PYHTOBHOTI'O OMpAIlOBaHHS MPOLeCyaTbHUX aCMeKTiB POOOTH MO-
CTIiHUX KOMicCilt i1 MpoAyKyBaHHSI HOBUX IMiAXOMIiB A0 opraHizarlii
MYHILIUITAJIEHOTO YIIPaBIiHCHKOTO IIPOLIECY.

Merta cTarTi. Y 1aHiil cTaTTi 3yMIUHUMOCS] Ha XapaKTePUCTULL
i 3’sicyBaHHi 0COOJIMBOCTE METOMy TUIaHYBaHHS, SIKUIA 3aiiMa€e Mpo-
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BiHE Miclie B OpraHi3alliiiHMX METOiB MisTIbHOCTI MOCTIMHUX KOMi-
Ciit; BUBHaYEHHi BUMOT 1110/10 MiArOTOBKY IJIaHy poOiT; BUIIB Ilj1a-
HYBaHHSI 3aJIe3KHO BilI Iepioay, Ha sSIKe BOHO pO3paxoBaHe; Bpaxy-
BaHHi MpaKTUYHUX acCIeKTiB MOTro BOPOBAIXKEHHS Y perlaMeHTax
micueBux pajn Ta [TonoxXeHHsIX Mpo MOCTilHI KOMicii.

Bukian ocHOBHOTO MaTepiaiy. 3araibHO BU3HAHO i TOBEICHO
MPaKTUKOIO, 110 IUTAHYBAHHS € HEOOXiIHUM i KOPUCHUM B OyIb-
SIKill CUCTEeMi CYCITIJIbHO-TIOITUYHUX BiTHOCHH i MOJISIrae y BUOOPi
BiIMOBiIHUX Aili 3 MAaiOYTHIX MOXJIMBUX albTEpPHATUB Y BU3HAUCH-
HI IIUISIXiB BUPIillIeHHS 3aBIaHb i JOCSITHEeHHS Lijeil. He BukitoueH-
HSIM € 3aCTOCYBAHHS 1IbOTO METOAY Y pOOOTi MOCTIMHUX KOMIiCil
MiCLIEBUX pall, alke YiTKe pO3yMiHHS BU3HAUEHUX LIiJIeH i 3aBOaHb
00YMOBIIIOE €(DEKTUBHICTB iX HisIbHOCTI. ToMy MeTOM TJIaHyBaHHS
poOOTH € OOHUM i3 KIIIOUOBUX, IKOMY KOMICii IPUALISIIOTH MEPIIO-
PSIHY yBary. 3aBIaHHS ITOCTITHIX KOMICiif € TIOXiTHUMM Bill 3aBIaHb
panu, a ix MisUTbHICTb SIK OpraHiyHa yacTUHA JisJTbHOCTI TIpecTaB-
HUIILKOTO OpraHy MiClLIeBOTO CAMOBPSIIYBaHHS OTIOCEPEIKOBYEThCS
BIIMOBIAHUMU LUISIMU Ta 3aBIAHHSIMU, SIKi TOSICHIOIOTh, HaBIII[O
31iCHIOBATU TaKy MisJIbHICTh; (DYHKIIil BUBHAYAIOTh, <110 POOUTH»;
MOBHOBAaXEHHSI — «B SIKMX Mexax». [IpoTe 1ell KoMmIiekc
B3aEMOIIOB’SI3aHUX KaTeropiii He OyJae MaTU HaIEeXXHOTO MPaKTU4-
HOTO BUpPaXXE€HHS Ta 3aCTOCYBaHHS TOKM He Oy/e BimmpalboBaHUI
MEXaHi3M (SIK TEOPETUYHOTO, TaK i MPAKTUYHOTO XapaKTepy), a caMe:
«IK» 3IOIMCHIOBATH 110 HisTBHICTE [4, c. 119]. A. ®Daiionb mucas:;
«IJIaHyBaHHS Jiif — 1Ie B BOAHOYAC i TIepeadayeHnii pe3yabrar, i Ha-
OpSIMOK [Iiid, IKMMU Tpeba ITH, i eTanu, sIKi Tpeda mponTH, i METOIU,
sKi Tpeba 3acTocoByBatu. Lle, cBoro poay, kKapTuHa MailOyTHBOTO,
y sIKiif HaOIV>KYi MO OKpeC/eHi 3 IesIKO0 MEeBHICTIO, B TOI Yac
SIK BifgajeHi moaii BUCTYIaloTh BCe MEHII i MeHII Bupa3Ho»[23, C.
311—317]. ITigroroBKa Ij1aHy poOiT KOJETiaIbHOIO OpPTaHy € TpPUBa-
JINM TIPOIIECOM Y IKOMY MAa€ BPaXOBYBaTHUCh BilMIOBIAHICTh TAKUM
BUMOTaM, SIK: peajibHICTh IJIaHiB (3a0e3Meuy€eThCcs aHali30M CUTya-
11ii, BpaxyBaHHIM crieliudiku MiCLIEBUX YMOB, Yacy JUisl BAKOHAHHSI
3aIJTAHOBAHMX 3aXOiB); TOYHICTh (BUOip ONTUMAJIbHUX BapiaHTIB
JIOCSITHEHHSI TTOCTaBJIEHUX 3aBJaHb); LiJEeCIIPSIMOBaHICTh (BU3HA-
YEHHSsI 3aBJaHb Ha SIKMX HEOOXiTHO 30CepeAUTH OCHOBHI 3yCUILIS);
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KOHKPETHIiCTh (BU3HAUYEHHS XapaKTepy Ta 00CSTiB KOHKPETHUX 3a-
BIaHb) TOLLIO.

V niepuny yepry, 3’sicyBaHHSI CYTHOCTI i poJli METO/Y TUIaHYBaHHS
3aJIeKUTh BiJl PO3YMiHHS Ta 3MiCTOBHOI'O HAITIOBHEHHSI TEPMiHY
«MeTO». Y LIMPOKOMY po3yMiHHi (Big rp. methodos) iioro po3risi-
Jal0Th, MO-TIeplle, sIK CociO Mi3HaHHS, JOCIIiIXKEHHS SIBULLL TIPU-
pOOu i CyCHiIbHOTO XUTTS; TO-APYyTe, K npuitom abo crocid mii.
BignoBigHo 10 AKageMiuHOIro TIIyMauHOI'O CJIOBHUKA YKPaiHCHKOI
MOBHU «METO/I» — 1Ie CIIOCi0 Mi3HAHHS SIBUIL IPUPOIU Ta CYCIiTbHO-
ro XUTTS; Npuiiom abo cucTemMa NpuitoMiB, 110 3aCTOCOBYETHCS
B AKill-HeOy b rajysi MisUTbHOCTI (Hayli, BUPOOHULTBI Touo) [20,
C. 692]. Ykpaincbkuii HaykoBelb M. B. KocTuiibkuii BBaxae, 110 ITij
MOHATTIM «METO» CJIiII pPO3YMITH «CYKYIHICTh IPUIAOMIB i ortepalliit,
3 1OTIOMOTOI0 SIKMX 3AiMCHIOETHCS Mi3HAHHS», TOMY, METOA —
e «iHcTpymeHT»[5,C. 5]. Y Teopii mpaBa MeTo/ HaituacTilie BU3Ha-
YaloTh SIK CYKYITHICTh TPUIOMIB i 3aCO0iB MPaBOBOTO BILJIUBY Ha CyC-
MinbHi BigHOCUHU.. [Ipu BU3HAUEHHI METOIY IPaBOBOTO PETYIIO-
BaHHSI BUKOPUCTOBYEThCSI KATEropii «3acid», «CIocio», «Impuitom».
Tak, y migpyyHuKax 3 Te€Opii AepKaBU i MpaBa MOHITTS METOMiB
IIPABOBOTO PETYJIOBAaHHS BU3HAYAETHCS SIK «IIPUMOMH, 3aCO0U
i crocoOu, 3a TOMOMOTOI0 SIKMX CIPABISIETbCS BIUIMB Ha CYCIiIbHI
BimHOCHMHU»|3,C. 397].13 HaBeaeHOTO BUIHO, 110 B OLTBIIOCTI BU-
TaJIKiB METO/I, CITOCi0 i 3aCi0 BXKMBAIOTHCS IK CAMHOHIMU. 3aCITyTOBYE
yBaru gymka T. B. Mas3yp, 1110 MeToa MOKe TiepeadadaTt He OJIUH,
a KiJibKa croco0iB TOCATHEHHS 11iJ1i, BilTaK METOJ € OiIbII 3arajib-
HUM TOHSATTSIM, a crocib — koHkpeTHuM [8, C. 135].

J11s1 03HAaYeHHST METO/1iB MiSITbHOCTI BIaAHUX iIHCTUTYLIIA Y I0pU-
IUYHINA JiTepaTypi BUKOPUCTOBYIOTHCS MMOHSTTS «yIPaBJIiHCHKI
METOIM», «<METOJIU TisTbHOCTI OpraHiB My0JIiuHOI BJIaanu», «METOAN
(YHKIIIOHYBAaHHS OpraHiB Aep>KaBHOI BJIaU i MiCLIEBOIO CaMOBPSI-
nyBaHHs». [1ing MeTogaMu nisiIbHOCTI OpraHiB MyOIi4HOI BJIaau po-
3yMiIOTbCS KOHKPETHI MPUOMU i clmocoOu opraHisauii podoTu
Ta 0e3mocepeIHbOro (PyHKIIIOHYBAHHSI OpraHiB JAep>kKaBHOI BiIaau
i micueBoro camoBpsimyBaHHs [22,C. 50]. C. I. Cepborina BU3Havae
MeToau (pyHKIIOHYBAaHHS OpraHiB Aep>KaBHOI BJaau i MiCLIEBOTO
CaMOBPSIIyBaHHS K MEeBHi MPUUOMU, CIOCOOU AOCSATHEHHS IO~

346



DlepxaBHe GYAiBHULITBO Ta MiCLleBe CaMOBPA/yBaHHA Eneuiaanuﬁ BUNyCHK, 2021

CTaBJICHUX I1iJIei, 3a TOIMOMOTOIO SIKUX 3AiCHIOIOTHCSI BIIOPSIAKY-
BaHHsI, 3a0e31eueHHs e(heKTUBHOI BJIAAHOI JisUTbHOCTI, OpraHi3allis
YIPaBJIiHCHKOTO MPOLIECY, BiIOYBAETHCS BIUIMB HA MOBEMiHKY i CycC-
MiJIbHY AisUTbHICTh cy0’ekTiB [2, C. 66]. [1pu LIbOMY, METOIM YIIpaB-
JIIHCBHKOI AisSIbHOCTI OpraHiB MiCLIEBOTO CAaMOBPSIAYBaHHSI XapaKTe-
PU3YIOTHCS IEBHUMU O3HAKaMU: BOHU BUKOPHUCTOBYIOTHCS OpTaHa-
MU MiCLIEBOTO CaMOBPSIAYBaHHS B MPOIECi YIIPaBIiHHSA K 3aci0
3MilICHEHHSI 3aKPilJIEHOI 32 HUMU KOMIIETeHIlii; MaloTh CBOIO (hopmy
i 30BHIIIIHE BUPAXKEHHS; HUMU 3ilCHIOETHCS BILUIMB MiCLIEBUX pajl
Ha 00’€KTH YIPaBIiHHS, CTAHOBISTH 3MICT LIbOTO BIUJIMBY i 3aBXKIN
MaroThb CBOIM afmpecaToM KOHKpeTHMIT 00’ekT [9,C. 142]. [Tominszemo
TOYKY 30pYy TUX YUEHUX-TTPaBO3HABLIB, SIKi KJIaCU(iKyIOTh METOAU
JisSILHOCTi opraHiB My0OJiyHOI BJIaAy Ha MpaBoOBi, opraHizaiiiiHi
i coLiaIbHO-TICMXOJIOTiuHi. B OCHOBY BUOKpeMJIEHHSI OpraHizaliiii-
HMUX METOJiB AisIIbHOCTI MOKJIaaeHa MeBHa CTaaiiiHiCTh Tpouecy
peatizallii yHKIUii i TOBHOBaXXeHb BJIaJHUX iIHCTUTYLIiH, aake He-
3aJIe3KHO Bill TOTO, IKa KOHKPETHO (DYyHKIIisI peai3yeThes, i 3ili-
CHEHHS ITOYMHAETHCS 3 TNITAaHYBaHHS, 300py i 00poOKHU iHhopMaliii,
MPOAOBXKYETHCI BUPOOKOIO PIllIEHHS, MOTO BUKOHAHHSAM 1 3aKiHUY-
€TbCS1 KOHTPOJIEM 32 BUKOHAHHSIM pillleHHs. MeTon miaHyBaHHS
Ma€ yHiBepcallbHUI XapaKTep i MoJsira€ B CYKYITHOCTi CITOCO0iB
i MpUIAOMiB BU3HAYEHHS OCHOBHUX 3aBJaHb, HATIPSIMKIiB AisLIbHOCTI
B MaiiOyTHbOMY, 3aXO/IiB I1I0JI0 JOCSTHEHHSI HAMiYeHUX MOKA3HHUKIiB.

BusHaueHHST MOHATTS METOAIB pOOOTHU MOCTIMHUX KOMicCii
MiCLIEBUX pall, IKe € MEHII pO3pO0JIEHUM Y IOpUANYHIl JTiTepaTypi.
Ha nymky B. A. InbsiineHko, 1ie cnocodu Ta 3aco0u, 110 3aCTOCO-
BYIOTBCS B MEXAaX BilITOBITHUX (hOPM 3 METOIO peati3allii iX TOBHO-
BaxeHb [4,C. 119].Cepen cnpod OKpecIUTHU 3a3HaUYEHE TTOHSITTS
3yCTPivyalOThCsd BU3HAUEHHS METOJIB SIK BU3HAYEHUX, JOTiYHO
noOya0BaHUX peKOMEH/IAllili 3 MpaBUJI MOBEAiHKU, 3aCTOCYBaHHS
TUX 200 iHIKX (GOPM i METOIIB pOOOTHU B iX 3B’SI3KY, B3AEMO3YMOB-
JIEHOCTI i B3aeMO3aMiHU 11040 peaizamii GYHKIIA MOCTiIHHUX
KOMiciii y paMKax, NpeacTaBIeHUX IM 3aKOHOM ITOBHOBaXKeHb
i cripsIMOBaHUX Ha BUPIlLIEHHS 3aBIaHb, 110 MOCTaBJIEHI Tepe/
Kowmicissmu. [TpoTe, BBaxKaeMo, 1110 MOAiOHI BUBHAUEHHSI CTpaXK1a-
IOTh IEBHUMM BaJaMU, OCKUJIbKY METOJIU PO3YMIIOThCS K PEKO-
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MeHallii i3 3acTocyBaHHs opM i MeToaiB poboTu. HemocraTHiit
piBeHb HAayKOBOTO OIIPALIIOBAHHSI, TEOPETUYHA HE PO3POOJICHICTD,
3aKOHOJIaBYya BiJICYyTHICTb MOHSITTS METOIiB POOOTHU MOCTIMHUX
KOMicili Ta 1X po3MexXyBaHHS 3 PYHKIIsIMU i1 hopMaMU isIbHOC-
Ti Ha PaKTULIi TOPOIXKYE MPOOIEMHU ITPABO3ACTOCYBAHHS, BHOCUTh
eJIeMeHT HeBU3HAYEHOCTi Y MyHillunajgbHO-TIpaBoBi aktu [10,C.
10]. Ha Hary gyMKy, MeToau poOOTH MOCTIMHUX KOMiCill MiCLIEBUX
pax MOXYTb OyTH O3HauY€Hi SIK CYKYITHICTb MPUHAOMIB i COCO0iB
Oe3rnocepeaHbOTO (DYHKIIOHYBAaHHS I opraHizalii podoTu Lux
CTPYKTYPHUX IiIPO3AiiiB pa.

[TpaBuibHe, HiNecnpsiMOBaHe IUIAHYBAaHHS HE € YUMOCH Billi-
PBaHUM BiJl TOBCIKIEHHOTO (DYHKIIIOHYBaHHS KOMICili, a € eJleMeH-
TOM LIMKJTY iX opraHizoBaHoi po6oTu. [TnaHyBaTi poOOTY MOCTIHHUX
KOMICili TpaBUJIBHO — O3HA4Ya€ 30cepeaXKyBaTU yBary Ha roJ10BHUX
MMUTAHHSIX COLIaJTbHO-€KOHOMIYHOTO i KYJIETYPHOTO PO3BUTKY, BHO-
CUTHU B Hel YiTKICTh i OpraHi3oBaHiCTh. TpUBaJiCTh MJIAHOBOTO MePi-
Oy MOXKe 3aJieKaTh Bill psiay (paKTOpiB: CTyIeHsI BU3HAYEHOCTi YMOB
TiSTBHOCTI, TalTy3eBoi a00 (DYHKITIOHAJIBHOI CIIPSIMOBAHOCTI KOMICil,
3araJibHOI CUTYallil B KpaiHi, 10CTOBipHOCTI iH(opMmaiiii To1no. Pop-
MYBaHHSI CUCTeMU IJIaHiB MyOJiyHOI opraHisallii Mae 60a3yBaTUCh
Ha CUCTEMHOMY MiIXO/i Ta OXOIUTIOBATU IJTAHU KOPOTKO, CePeaHbO
Ta JOBTOCTPOKOBOIO XapaKTepy. AHAJIi3yI0uM CIlelliaJIbHy JIiTepaTy-
Py Ma€eMo JIeKiTbKa TOUYOK 30py Ha BUSHAUEHHST BUJIIB TJITAHYBaHHSI
3aJIeXKHO Bifl Tepiofly, Ha sIKe BOHO po3paxoBaHe. Tak, BU3HAUalOTh
cTpaTeriuyHe i onepaTuBHe MjaHyBaHHs. CTpaTeriyHe € JOBrOTpUBa-
JINM, TIEPeI0awWINBUM, KOMITJICKCHUM, 30CePEIKEHIM Ha KOHKPET-
HUX LJISIX, CKJIAIHUM, i3 3aJly4eHHSIM (baxiBIIiB i eKCTIEPTiB; onepa-
TUBHE — PEAKTUBHUM, i3 3aTaJIbHUMU ILJIIMU, TIPOCTUM, €JIeMEH-
TapHUM, 3 iH(POPMYBAHHSIM YUYaCHUKIB, KOPOTKOTEpPMiHOBUM (10 1
poky) [1,C. 7]. IH1ri aBTOpM BULISIIOTE CTpaTeridHe (IOBrOCTPOKO-
Be), MMEPCIIEKTUBHE (CEPeIHBOCTPOKOBE), TTIOTOUHE Ta OTICPaTUBHE
(kopotkoctpokose) [19, C. 40];onepatuBHe (MicsluHE, TUXKHEBE),
MoToyHe (KBapTajibHe), Ta nepcrektuBHe (piune) [2,C. 67]. 3Biacu
BUHMKAE MUTAHHS: HA SIKWI TEPMiH JOUTHHO IUIAHYBATU POOOTY
MOCTIHUX KOMicCili? 3aKOHOIABCTBO i MPAKTUKa POOOTU OCTaHHIX
CBIIUUTH MPO Pi3Hi MiAXOAU A0 MOTO BUPILIEHHS.
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3okpema, 3rigHo 3 [TooXeHHSIMU PO NMOCTiiHI Komicii YepHi-
BelbKoi Ta binropon — JIHICTpOBCHKOI MiCbKMX paji, T0J10Ba IMOCTili-
HO1 KOMicii 3IiiICHIOE MEePCIEeKTUBHE (Ha OAWH PiK) TJIAHYBAHHS
pobotu Kowmicii [15, C1.35; 12, C1.5.1.]. [InaHu poGOTH MOCTIHHUX
Kowmiciit ITonTaBchbKoi 001aCHOT paay CKJIaJaloThCsl HA KalleHaapHUi
pik uu miBpivug [14,Cr. 7], JIylibKoi MicbKOi paay — Ha TmiBpivus [13,
Ct.17]. Cratrsa 5.5. Pernamenty [lickiBcbKoi cenuiHoi paau
00’eIHAHOT TEPUTOpPiaJIbHOI rPOMaaX BCTAHOBIIIOE, 11O TJIaHU PO-
0OTH TMOCTIAHUX KOMICii1 paay CKJIaaaloThCsl Ha KBapTaJ, MiBpivys,
MOTOYHMIA piK i 3aTBePIKyBaTHCS Ha 3acigjaHHi KoMmiciii[18], a cT.
6.6. Pernmamenty MykauiBcbkoi paitonHoi pagu VIII ckiaukaHHS
nepeadayvae, 10 OPiEHTOBHI IMJIaHU pOOOTU MOCTIHHUX KOMicCilt
CKJIaal0ThCsl HA TTOTOYHUIM PiK, a YTOYHEHi — Ha MOTOYHMI KBapTaj
1 3aTBEPIKYIOThCSI Ha 3acifaHHi KoMiciii. [1nanu poboTtu Komiciii
MOXYTb KOPUTYBAaTHUCh B pa3i BKIIIOYEHHS 1O HUX IT03aIlJIAHOBUX
MUTaHb 32 JOPYYEHHSIM palloHHOI paau, rojoBu Paau, iioro 3a-
CTYIHMKA, 3a MPOIIO3UIIi€I0 YIEHIB KOMicii, iHIumx nemnyratis [17].
BBaxkaemo Io1iIbHUM CKJIaJaTy TIAHU POOOTH MOCTIMHUX KOMiCiit
CTPOKOM Ha TPU MiCS1li, OCKUIBKY Ha TIPAKTULII BOHU Y3TOIXKYIOThCS
3 TJIaHaMU poOOTU BUKOHKOMIB, Y SIKMX, SIK IPaBUJIO, OCHOBHUM
€ KBapTaibHUil 1aH pobotu [16, Ct. 3.8.]. Kpim TOro, kBapranbHi
MJ1aHU, JaI0Th MOXJIMUBICTh KOOPAUHYBATU MIisSUIbHICTh MOCTIHHUX
KOMICiif 3 iIHIIMMU NOCTIHHUMM KOMICiSIMU CBOET pajiv, OMHORMEH-
HUMM TMOCTiHHUMM KOMICiSIMU iHILIMX JJAHOK pajl Ta KOHCYJIBTaTUBHO-
JIOpagdyMU OpraHaMu paau. Y 1IbOMY BUIMTAJKY YWICHU KOMiCiii MaloTh
OlJIbllIe Yacy Ha O3HAMOMJIEHHSI, BUBUEHHS 1 IiITOTOBKY MUTaHb,
1110 MiJIIraloTh OOrOBOPEHHIO Ha 3acilaHHi KOMicii. Ajle ocTaHHIM
YacoM CITOCTepiraeThCsl BUpa3Ha TeHACHIIisl KOMiCiil cKiaaaTu Iia-
HU poOOTH Ha OiNbII TPpUBAJIi TEPMiHU, HATIPUKIIA, Ha TiBPOKY, PiK
(TTepcrieKTUBHI T1aHK). BBaXkaeThbes, 110 Take TuIaHyBaHHS 0a3y-
€ThCS Ha MapTHEPCHKiil B3aEMOil Cy0’€KTIB i Ja€ 3MOTY IIPUCTOCY-
BaTUCS 0 30BHillIHiX BIUIMBIB i MOBHOLIIHHO KepyBaTU MPOLECOM
pobotu Kowmiciii. [Tpu 11boMy, BIpOBaIXKEHHS B IIPaKTUKY POOOTU
KOMICili mepCcreKTUBHUX IIJIaHIB HE O3HAYa€ 3MEHIIEHHS POJIi YU ir-
HOpYBaHHS ITOTOYHOTO TIJIAaHYBaHHS, II0 € HEOOXiMHUM IIJIsT opra-
Hi3allii MOTOYHOI, OMePaTUBHOI MisIbHOCTI KoMicii. [TepcnekTuBHi,
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TOJIOBHI HAMpPsIMKU pOOOTU B HbOMY He BTpayvyaroThbCs, a HaBIaKM,
3000yBalOTh XapaKTep KOHKPETHUX 3aXO/iB, 3MiiCHEHHS SIKMX 3[1aT-
He 3a0€e3MeYUTH JOCATHEHHS OCHOBHUX liijiei. [TpakTuka cBigunTh:
JIe YiTKO 3HAIOTh HANOIMKYI i MepCHeKTUBHI 3aBAaHHS, TOOTO TaM,
Jie TIepCIeKTUBHE TIJIaHYBaHHS MTOEAHYETHCS 3 TOTOUHUM, poOoTa
HaJjlaroJxeHa Kpaiie. ToMy 3anopyKol0 yCITliXy poOOTH MOCTiHHUX
KOMIiCiit BOAUa€THCST ONTUMAJIbHE ITOEAHAHHS ITIePCITIEKTUBHOTO 1 TT0-
TOYHOTO TJIaHiB.

I1nanyBaHHSI pOOOTH MOCTIHHUX KOMICiii MOXe KOPUTYBAaTUCh
Y BUIIAOKY BKJIIOUEHHS 10 HUX IT03aIUIAHOBMX ITUTAHb 34 JOPYICH-
HSIM MiCBKOI pagy, MiCbKOTO TOJIOBH, CeKpeTapsl paau, 3a IIPOIIo-
3ULIEI0 YIEHIB MOCTIHHUX KOMICiii paau, iHIIMX JeIyTaTiB paau.
ITo3amnuaHoBi MUTAHHS BKJIIOYAIOThCS J0 TJIaHy pOOOTU MOCTIMHUX
KOMIiCili TiJIbKM TIicJIsl iX OOrOBOPEHHS Ha 3acifaHHi BiAMOBiAHOIL
Kowmicii. Okpemi MiclieBi paay MOKJIa1aloTh Ha MOCTilHI KOMicii 3a-
BIAHHS TTPOTHO3YBAaHHS PO3BUTKY MEBHUX rajnay3eil Ta cdep Miclie-
BOTO rOCIIOJAPCTBA, 1110 Ma€ 3AiliCHIOBATUCS Ha OCHOBI €KCITEPTHUX
OLIIHOK, CUCTEMHOTO aHali3y CollialbHO-eKOHOMIYHMX MPOLECiB
Ta CTaHy YIPaBJIiHCbKOI POOOTH 3 IIIMPOKUM 3aTy4eHHsSIM (paxiBILiB,
€KCIepTiB, MpeacTaBHUKIB rpoMancbkocTi [11, Ct. 13].

Bucnosku. [TincymoBytoun, 3a3Ha4nMMO, 1110 €(PeKTUBHICTb pea-
Jli3alii mpeacTaBHULBKUX 3acajl Y CUCTeMi MYHILIUIIaJIbHOIL BJaIu,
TepII 3a BCE, 3aJIEKUTD BiJl CTPYKTYPHO-IHCTUTYLIIMHOI OpraHi3arii
CaMOBPSITHUX CTPYKTYDP, BUHSITKOBE 3HAUEHHS B IKMX HaJIEXXUTh
MOCTiHHUM KOMicCisIM MicueBMX pald. SK clpaBelIMBO 3a3Havyae
B. KynakiBcbkuii, MyHilIMITaJbHA KYJIBTypa OCTAaHHIM YacoM 3a3Ha-
JIa IOMITHUX SKICHUX 3pYILIEHb i 6€3 BUCOKOI KYJBETYPU POOOTH ie-
MMyTaTChbKUX KOMiCilt He MOXke OyTH MOBHOLIHHOO. ToXX HaOyBaHHS
MOCTiIHHUMU KOMicCiIMu OOMOBUTOCTI, 3AaTHOCTI 10 e(DEKTUBHOI
Ta IUTiAHOI pOoOOTH € 3aBIaHHSIM AyXe BaxiusuM [7, C. 25]. Merton
IUTAaHYBaHHS Ma€ OpraHi3ytoue i MoOiTi3ytoue 3HaYeHHS, JOTIOMAarae
YiTKO BU3HAYUTHU MEPCHEKTUBY B AiSNIBHOCTI KOMicCii, OKpeCIuTu
He TiJIbKM 11 OCHOBHI 3aBAaHHS Ha BiAMOBIAHUWI ITepiof, aje i 1uisi-
XU, CIToco0u, (popMU iX po3B’sI3aHHS, 3 HalOIBII0I0 e(heKTUBHICTIO
BUKOPUCTATU CUJIU YWIEHIB KOMicil. J[lMHaMiKa MOMiTUKO-TPaBOBUX
Ta COliaTbHO-€KOHOMIYHUX MPOLIECiB y chepi MiCIIeBOro CaMOBPSI-
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JyBaHHSI BUMAarae 3acTOCyBaHHs OilbllI e(DEKTUBHOI i pallioHaIbHOT
CUCTEMM METO/IiB MisSUILHOCTI ii OpraHis.
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I.V. Harashchuk
The method of planning in the work of permanent commissions of the local
self-government representative bodies

Summary. The article deals with the peculiarities of the method of planning
in the work of permanent commissions of the local self-government bodies as a
set of ways and methods of direct functioning and work organization of these
structural subdivisions of the councils. Attention is paid to clarifying the general
theoretical essential content of the concept of &quot; planning&quot,, types of
planning depending on the period for which it is calculated, defining the
requirements for its preparation, practical aspects of its implementation in the
rules and Regulations on Permanent Commissions of the Local Councils. The
FEuropean integration vector of Ukraine, the reform for decentralization of power,
improvement of the work of the local self-government representative bodies is
becoming more and more important today, because in order to successfully achieve
the set goal, local self-government bodies must organize their work in such a way
that it is effective and efficient. The dynamics of political-legal and socio-
economic processes in the field of local self-government requires the use of a more
effective and rational system of methods of activity of its bodies.

The method of planning has organizational and mobilizing significance, it
helps to clearly define the perspective of the commission& #39; s activities, to
outline not only its main tasks for the corresponding period, but also the ways,
methods, and forms of their solution, to use the strengths of the commission
members with the greatest efficiency. Permanent commissions of the local councils
play a special role in the systemic and structural organization of the local self-
government representative bodies. The tasks of permanent commissions are
derived from the tasks of the council, and their activity as an organic part of the
activity of a local self-government representative body is mediated by the
corresponding goals and tasks. The study of procedural aspects of their work is
necessary for the production of new ways to the organization of the municipal
management process. The preparation of the work plan of the collegial body is a
long process, in which compliance with such requirements as the reality of the
plans, accuracy, purposefulness, concreteness, etc., must be taken into account.
The concepts of management methods, methods of activity of public authorities,
methods of functioning of state authorities and local self-government bodies; are
used in the legal literature to define the methods of activity of power institutions.
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The methods of activity of public authorities are classified into legal, organizational
and socio-psychological. The separation of organizational methods of activity

is based on a certain phasing of the process of implementing the functions
and powers of government institutions, because regardless of which specific
function is being implemented, its implementation begins with planning, gathering
and processing information, continues with making a decision, its implementation,
and ends with control over the implementation of the decision.

The method of planning has a universal character and consists of a set of
methods and techniques for determining the main tasks, directions of activity in
the future, measures to achieve the intended indicators. The less developed in the
legal literature concept of working methods of permanent commissions of local
councils is defined, the types of planning depending on the period for which it is
calculated are clarified. The expediency of planning the work of permanent
commissions for a period of three months is justified.

The dynamics of political-legal and socio-economic processes in the field of
local self —government requires the use of a more effective and rational system of
methods of activity of its bodies.

Keywords: planning, method, local self-government bodies, permanent
commissions, long-term planning, current planning.
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HJII nepxxaBHOrO OyAiBHMLITBA Ta MiCLIEBOTO CaMO-
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MYHUWUNANBHE AAMIHICTPYBAHHA TA MPABA
JIOAWHWU: NUTAHHA TEOPII TA NPAKTUKKU

Anomauis. Cmammro npucesueHo 00CAI0NCeHHIO 3MICMO8HOI CIMOPOHU
Micuegoeo camospsadysants ma peanrizayii npas AHOUHU ma epoMadsHUHA
Ha micyeee camospady8anHs, eUsAEAeHHs 1020 NOMEHYIIHUX MOJCAU8OCmell,
BU3HAUEHHS HeDONIKI8 CYUACHOR0 Pe2yA08aHHS 8IOHOCUH Y OaHill cghepi ma wis-
xi6é ix nodoaannsa. Haeonowero, wo 8axcausor xapaKmepucmuKor MyHiyu-
nanbHUX npas ma ceobod € moii pakm, w0 y C80iti HOpMAMUBHIl OCHOBI BOHU
Maromb KOHCIMUMYUIHHUL 3Micm | KOHCIMUmMYYiiHULl pieeHb 6020 HPUOUYHORO
3akpinnenns. Lle mae npunyunoee 3navenHs 3 MouKu 30py AHAAI3Y CNiBBIOHO-
WeHHS KOHCMUMYUIUHUX npas ma c00600 3 iHCMUumymom MyHiyunalbHux npag
ma c60600. 3aznaueHo, uio HayKkoea npodsema eqheKmugHo2o 3axucmy npasa
Ha micyese camogpaoy8anus 00yM0OBAIOEMbCA AK HEBUIHAUEHICMIO 3MICIY
npaea, ujo po3eni0aemocs, max i HeOOCKOHAAICMI0 3aKOH00a8cmea, Hedo-
CMamHb0 HimKor CUCMEMOI0 2apaHmy8aHHs npaga Ha micyese camospadys8amn-
HA. 3p00aeH0 8UCHOBOK, W0 015 NOOOAAHHS 2aNbMY8aHHs 8 YKpaini npouecy
PO3BUMKY MICUe8020 camo8p0y8anHs NOMpIOHi He MinbKU AKiCHe HopMamueHe
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peeyaeantsa 0e3nocepedrix hopm yuacmi uieHie mepumopiansvHoi epomaou
Y GUPIWEHHI NUMAHb MICUEe8020 3HAYEHHA, a U WUPOKA, CUCMeMamu4Ha npo-
ceimHUybKa poboma ma nomyxnche ingopmauyiiine 3a6e3neueHts poO3eUMKY
Micyeeo2o camospsa0yeanHsl.

Karouosi caosa: micyese camospaodysanns, MyHiyunalvti npasea ma ceo-
000u, KoHCMuUmMYUiliHi HOpMU, MeXaHi3m pearizayii npae ma 00608 ’a3Kie ocoodu,
Micyeeguil peghependym i micuesi subopu, mepumopianvHa epomaca.

ITocTanoBka mpooJiemMu. Imest MicIIeBOro caMoBpSIIyBaHHS TTepeI-
0avae He MPOCTO aKTUBHY y4acTh JIIOAWHM y BUPIllIeHHI TUTaHb
3a0e3MeYeHHs XKUTTEAISTIbBHOCTI IEBHOIO TPOMAaICbKOI'O OpraHi3my,
BOHA BUXOAUTh i3 HEOOXiZHOCTI CTBOPEHHSI TAKMX YMOB, KOJIU JIO-
JIMHa KepyBaTtuMe co6oto. CyKyIHICTh BCix (hopM ydacTi rpomas-
HUHA y NPUAHSATTI My01iYHO 3HAUMMUX pillleHb 3a0e3Mevye A0CsT-
HEHHSI OCHOBHOI METH — CaMOCTiliHe Ta T/l CBOIO BiANOBiAaIbHICTh
yIIpaBJIiHHS BCiMa CIipaBaMM MiClieBOT0O 3HauYeHHs1. MiclieBe caMo-
BPSIIYBAHHS SIK «YIIPABJIiHHS caMUM cO0O0I0» Mependayvae yeBinoM-
JIEHY Ta LiJIeCTIPSIMOBaHY JIisUTbHICTh MEIIKAHILIiB MiCLIEBUX ITOCEIEHb
3 00JIaLLITYBaHHS BJACHOTO iCHYBaHHSI, CTBOPEHHSI COLIiaIbHO-€KO-
HOMIUHHMX YMOB OpraHizailii «rigHoro xXuTTsi». Peanizalist uboro
MOXJIMBA 32 aKTUBHOI1 Y4acTi BCbOIO HACEJEHHS Y BUPIlLIEeHHi TUTaHb
MiClIeBOTO 3HAaUeHHS. BapTo mparHyTu CTBOPUTU TaKy COLIJIbHO-
MOJIITUYHY aTMOocGepy B MYHILIMITIAJIbHIM OCBIiTi, iKa cripusiia O mia-
BUILIEHHIO aKTUBHOCTI >KUTEIiB Yy BUPOOJIEHHI Ta MPUIAHSITTI 3arajib-
HO3HAUYYIIUX PillE€Hb, 3MiIICHEHHI KOHTPOJIIO 32 TisJIbHICTIO BUOOD-
HUX OpraHiB MiCIIEBOTO CAMOBPSIAYBaHHS.

ITigBuIeHHS 3alliKaBJEHOCTi FPOMaAsIH y 3iiICHEHHI MiCLIeBO-
ro caMOBpSIAYBaHHS BiOYBa€ThCs, 30KpeMa, i uepe3 (hopMyBaHHS
IIPaBOBOI YCTAHOBKM JIFOAMHU Ha 3HaHHS HopMu. OQHAK 3HAHHS
MpaBa He MOXHa CIIPUIIMATH SIK TOTOBHICTb /10 MPOLIECy ii 3aCTOCy-
BaHHS, SIK peajli3oBaHy akKTUBHicTb. HeoOXinHUIT KOMILIeKC mii,
HacaMIiepe OpraHiB MiCLIEBOI0 CaMOBPSIIyBaHHS, 1110 TOKA3y€e Ha-
MPSIMOK aKTUBHOCTI y peaji3alii MOXJIUBOCTEH, IKi HAIAlOThCS
MiCLIEBMM CaMOBPsIIyBaHHSIM. [HIIIMMU cloBaMU HeoOXiaHe Bcebiu-
He MpaBOBe MPOCBITHULITBO i po3’sICHEHHS CMOCO0iB yyacTi y pop-
MYBaHHIi NpaBOBOI 0a3M MYHILIMIAaJIbHOI OCBITH, a TAKOX 1i poJi
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Yy PO3BUTKY CaMOYIIPaBIiHCbKMX 3acaj Ta JOCSTHEHHS 11ijiell y BU-
pilllIeHHi TMTaHb MiCLIEBOrO 3HAYEHHSI.

AHauni3 ocTaHHiX mociimkens i mybaikamiii. CamoBpsimyBaHHS
€ 00’€KTOM YUCIEHHMUX TOCTiIKeHb. MEHIIIOI0 MipOl0 3BepTAEThCS
yBara Ha iHIlIe — HasiBHiCTh Y TPOMaJsTH CITPOMOXKHOCTI BUPIlLIyBaTH
MmicueBi cipaBu. Lle nepeadayae BoJOAIHHS BiATIOBIAHUMU ITpaBaMu
Ta MOXJIMBOCTSIMU, OCKiJIbKM 0€3 1X 3aKOHOAABUYOTO 3aKPilIeHHS
caMOBpsIIyBaHHS MEPETBOPIOEThCS Ha ¢ikiiito. [TpobdiaeMam opraHi-
3allil MiCIIeBOi BIali Ta CAMOBPSIIYBaHHSI, 3araIbHOTEOPETUYHUM
Ta METOMOJIOTIYHUM acTeKTaM HapOomOBIaAls, MUTaHHIM (OpMy-
BaHHSI MYHIIIUTIAJIBHOTO TIpaBa MPUCBSIUYEHO HU3KY POOIT TaKUX
BueHuX sK: Kammno B. M., Ceprorina C. I, [Tetpuiiun O. O., Bon-
koB B. JI., batanos O. B., KoBanenko A. A., IToropinko B. ®.,
®Opuupkuit O. O., Cymuncekuii O. 1., Jenig 0. B., CaxaneHn-
ko C. €., Jluteunenko I. JI. Ta iH. BBaxkaemo, 1110 KOMIUIEKCHE 0~
CJIiIKEHHS pealizallii mpaBa Ha 31iliCHEHHSI MiCLIEBOI'O CAMOBPSIIY-
BaHHS y CBiTJIi pe)opMyBaHHSI BCi€i CMCTEMU MiCLIEBOTO CaMOBPSI-
IyBaHHS Ma€ 0e3MepeyHy aKTyaJbHICTh Ta BEJIUKY IIPAKTUUHY
3HAUYLIICTh BiIMOBIAHMX MPOOJIEM.

MeTol0 TaHOI CTATTi € TOCITIIKEHHS TEOPETUIHNX Ta ITPAKTHY -
HUX Mpo0bJIeM peatizallii mpaB JIIOAMHY Ta TPOMaAsTHUHA Ha MiclieBe
caMOBpsIIyBaHHSI B YKpaiHi.

Buknan ocHOBHOTO Matepiany nochaimkenHsa. /Ipyra nmojioBuHa
XX CT., 0cO0JIMBO MOBOEHHUI MEPio, XapaKTepU3YEThCS 3POCTaH-
HSIM yBaru 10 TipaB i cBOOO JIIOAUHM, SIKi HAOYJIU CTaTyCy aKcioma-
TUYHOI 3araJIbHOJIIOACHKOI LIiHHOCTI. TeMa ix 3axucry ii 3a0e3redyeH-
HS CTajia TOJOBHOIO SIK Y MiXKHapOIHOMY, TaK i B HalliOHAJTbHOMY
npaBi. IMaHeHTHa puca iHAMBIAA, 1110 XapaKTepU3ye MOro K mpea-
CTaBHMKa BChOT'O JIIOACHKOTO POy, IOro mpasa, sIKi € 1o3aTepuTo-
piaibHUMM i mo3aHalioOHAJIbHUMU. BOHU CTaHOBJISITH 3arajlbHOCBI-
TOBY, 3aTaJIbHOKYJIBTYPHY LIIHHICTh HE3aJIE€XKHO Bifl Hallili, i1e0oJIoTil,
peJliriii, a ToMy JaBHO CTajid 00’€KTOM MiXKHapOIHO-IIPaBOBOTO
perymoBaHHs. Y paassHChKil (isocodehKiit i TpaBHUYIH JliTepaTypi
JIOMiHyBaJIa TTO3Ullisl, 3TiIHO 3 SIKOI BU3HABABCSI IIPIOPUTET CYCITiJIb-
CTBa Hall 0c00010, a CYCMUTbHUX i IEPXKABHUX IHTEPECiB — HAJ iHTEP-
ecaMM iHAuBiga. 3BeleHi 10 aOCOJIOTY BilMOBiIAIbHICTh Tepe
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CYCHiILCTBOM 1 MiAMOPSIIKOBAHICTh HOMY JIFOAWMHU, BUTPABAOBYIOUU
TOTaJiTApHUM pexXUM, OOIPYHTOBYBAJIUCS TUM, 11O IHAMBIA — ic-
TOTa CYCIiJIbHA, SIKa HE MOXE XUTHU B CYCHIbCTBI i1 OYyTH BiIbHOIO
Big Hboro. JItonuHa, K HaliBUIlla colliaJibHa LiHHICTb, Ma€ OyTHU
BiJILHOIO caMe B CYCHiJIbCTBI, a He Bif cycminbcTBa. [IpaBa moauHu
€ 0e31ocepeIHbO AiF0YMUM ITPABOM i MOXKYTb 3aCTOCOBYBATUCS «contra
legem» — Bcymepeu 3aKOHY, SIKIIO BiH CYIIepeYnTh (PyHIaMeHTaIb-
HUM TIpaBaM JIIOAUHU: HE BimoOpaxae MpUpOAHO-TIPaBOBi Havana,
He BiMOBiJa€ 3aralbHOBU3HAHUM MiXXHAPOAHO-IIPABOBUM IPUH-
LIMIIaM i HOpMaM IIpo IIpaBa JIOAWHU i TpOMaIsIHUHA, IPUAHSATA]
HEeJIETITUMHUM OPTaHOM JepxXKaBHOI Biaaau Toulo [1, c. 92].

Y cycniiibHOMY XUTTI YKpaiHU HiKOJIU He OYyJ10 TPiOpUTETY MpaB
i cBOOO JTIOAMHU CTOCOBHO iHCTUTYTIB AepxKaBu. OmeprKaBiaeHHS
COLiaJIbHUX MPOLIECIB, AMKTAT BJaH, 11 IaTEPHAIICTChbKE CTABJIEHHS
IO HapOMdy TTePEIIKOKaIN (DOPMYBAHHIO TPOMAISTHCHKOTO CYCITiTb-
CTBa il IEMOKpaTUYHUX MTPABOBUX iHCTUTYTIB. Y CBOIO Uepry, 4yepes
Te, 1110 OCOOUCTICTh MPUTHOOJIEHa, BUTICHEHA Ha epudepiro colli-
aJIbHUX 3B’SI3KiB, CYCITIJIbCTBO HE 3MOTJIO BUOYAYyBaTH e(heKTUBHUX
€KOHOMIYHHX, TIPaBOBUX i MOJiITUUHUX BiAIHOCHUH, CTaTU AiHOBUM
MapTHEpOM JAepKaBHOI Biaau [2, c. 30]. CporoaHi B YKpaiHi mocrty-
MMOBO 3MiHIOIOThCS MPIOPUTETH i Te3a «He JIoAUHA IJIsI JepXKaBu,
a aepxkaBa JUISl JIIOAWHU» CTAa€ KIIOYOBOIO (DOPMYJIOI0 AepKaBHOL
MOJIITUKU. 3a HUHIITHIX YMOB OyIb-sIKa TOJIITUKA, IporpamMa abo
MOJIeJIb PO3BUTKY JepKaBU, CYCITLILCTBA BTPAYaAIOTh CBili CEHC, SIKIIIO
He MaloTh JIIOACHKOI0 BUMIpY, HE CIIPSIMOBaHi Ha MOTPeOU KOHKPET-
Hoi ocobu [3, c. 25]. ImeonmoriyHnM oOTPYHTYBaHHSIM IIPOIIECY CTa-
HOBJICHHS TPOMAaJITHCBKOTO CYCIUIBCTBA B YKpaiHi, Ha yMKY IIPO-
BiIHUX YYEHMX, CTAIOTh: a) KOHLIETLis iHAMBIyaai3My, 3TiIHO 3 IKOIO
JIIONMHA PO3IJISIIAETHCS SIK MIEPIIIOOCHOBA CYCHiIBHOIO i MOJIITUY -
HOTO YCTPOIO, HaliBUIIIA COIliaJbHA IiHHICTb; 0) MIPUHIIAI HEIT0-
PYLIHOCTI MPUBATHOI BJIACHOCTI; B) JIibepajibHe pO3yMiHHS CBOOOIH,
1[0 HE 3aMUKAEThCS B3aEMOBITHOCHMHAMM MiX JIIOAMHOIO i nepxka-
BOI0O, KOJIM TIOJIITUYHA CBOOOIA PO3TJISIIAETHCS TiJIbKM SIK 3aCi0 ISt
pearizallii 0coOMCTOI BOJi; T') ifest MiCIIeBOIO CaMOBPSITYBaHHSI,
1o nepeadavae nudepeHuianio i BiTHOCHY aBTOHOMIIO Pi3HUX
dbopm ny6niuHoi Baau [4, c. 146; 5, c. 381].
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KoxeH iHAMBIL Ma€ CBOIO HEMOBTOPHY OCOOMCTICTh, sIKa TO-
TpeOye MJIsI CBOrO PO3BUTKY CBOOOIU I pO3MAITTSI MOXJIUBOCTE.
Jlionceka HaTypa He 3BOIAUTHCS A0 POOBOI CYTi YU «CYKYITHOCTI
CYCIUJIbHUX BiTHOCHH»; 0co0a 31aTHa 306arayyBaTu, 3MiHIOBAaTU
1 pO3BUBATH CBOIO iHAMBIAYaJbHICTh, JIMIIE KOPUCTYIOUMCH TOBHOIO
CBO0OIOI0 Bill OYIb-KOI0 30BHIIIIHBOIO IIPHUMYCY, B TOMY YMCJIi TTO-
JITUYHOTO 1 cycminabHOTO [6, ¢. 339]. TIpaBa Ta cBOOOAM JIOIUHM
€ HEOOXiTHUMMU B €K3UCTEHIIiaITbHOMY 3HAUEHHI SIK €JIeMEHT 1i Co-
LiaJbHOTO OYTTsI, 0€3 YOr0 BOHA HE MOXe iCHYBaTHU SIK CY0’€KT CyC-
MiJIbHUX BITHOCUH, OYTU COLIAJIbHO i OPUAUYHO Ji€30aTHOIO, pea-
JIi3yBaTU CBOIO KUTTEBY Tporpamy |7, ¢. 136]. Came BoHa repebyBae
B LICHTPi CYCHiIbCTBA, @ TOMY OCHOBHI XapaKTEePUCTUKHU, 11O ii CTO-
CYIOThCSI, 30KpeMa, TIPUPOIHUI CYBEpEHITET, CBOOOA i1 He3allexXK-
HICTb, IIEPEHOCSTHCS i1 Ha TPOMAISTHCHKE CYCITLTLCTBO, BU3HAYAIOUM
ioro rmuOuHHY cyTh. CTaHOBISYU COOOI0 TOOPOBUIbHY acolliallilo
(co103) BiJIbHUX 1 HEe3aleXXKHUX iHAUBIIIB, 1Ie CYCHiJILCTBO, OTXE,
i1 caMe € cyBepeHHUM, BiJIbHUM i Binkputum [8, c. 25].

[1poGiiema MyHIiLMITAIBHUX TIPaB Ta CBOOO/ € BiTHOCHO HOBOIO
JIJIS1 Halllo1 IopuaAnMYHOI Hayku. BitunsHsaHuit nociainnux 1. JI. JIut-
BUHEHKO MpaBaMu JIOAWHU Y chepi MiclIeBOTO caMOBPSITyBaHHS
BU3HaYae, SIK Ti MMpaBa, sKi 3a0e3Me4uyoTh peajbHi MOXINBOCTI
KOXXHOMY WJIeHY TepUTOPiabHOI rpoMaau OpaTu y4acTh Yy BUPILLIEH-
Hi BCiX MUTaHb MiCLIEBOTO 3HAYEHHSI, B YIIPABIiHHI KOMYHAJIbHOIO
BJIACHICTIO, BUKOPHCTOBYBATH BCi MaTepiaibHi i IyXOBHI HaAOaHHS,
1110 PO3MOAIISIOTHCS 32 TEPUTOPiaIbHUM MPUHIIUIIOM, BiluyBaTH
Ha co0i BCi MO3UTUBHI HACTIIKY AisUIbHOCTI CAMOBPSIAHUX OPTaHiB,
CHpsIMOBaHi Ha peajibHe 3a0e3meueHHs nmpaB i CBOOO, JKUTTEBUX
notpeb Ta iHTepeciB moauHu [9, c. 10]. [Tpu oMy, Hacamriepes Cif
3a3HAYMTH, 110 JaHi MpaBa Ta CBOOOIN XapaKTePU3YIOThCS HasIBHIC-
TIO SIK 3araJlbHUX O3HaK, BJACTUBUX YCiM iHIIUM Cy0’€KTMBHUM
npaBaM Ta cBoOOJaM, TaK i AeSIKUX OCOOIMBOCTEN MYHIlIMIAIbHO-
raJly3eBOro MopsaKy.

BaxxnBoio xapaKTepruCTUKOIO MyHIiLIUTAaIbHUX MpaB Ta CBOOO/,
€ TOl (paKT, 1110 Yy CBOIi1 HOPMATHBHii1 OCHOBI BOHM MalOTh KOHCTH-
TYLiAHUN 3MICT i KOHCTUTYLIIHHUI PiBEHb CBOTO IOPUIUYHOTO 3a-
KkpirmieHHs. e Mae mpuHIMIIOBE 3HAYEHHS 3 TOUKMW 30PY aHaTi3y
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CNiBBiAHOIIEHHS] KOHCTUTYLIMHUX MpaB Ta CBOOOM 3 iHCTUTYTOM
MYHILIUIIAJILHUX IpaB Ta CBOOOI.

IMepenik KOHCTUTYLIHHUX HOPM, SIKi PETJIAMEHTYIOThCS Bij-
HOCHUHU I110J0 3a0e3MeYeHHs ITpaB i CBOOO JIIOAWHMU i TPOMaSTHU -
Hay cdepi MiclieBOro caMoBpSIIyBaHHS JOBOJII 3HAUHUI, 30KpeMa,
11e: MPaBO TPOMAJISIH 3HANOMUTUCS B OpraHax MiCI[eBOTO caMo-
BpSIIyBaHHSA 3 BIIOMOCTSIMU TIpo cebe, SIKi He € Aep>KaBHOI abo
IHIIOIO 3aXUILIEHOI0 3aKOHOM TaEMHHULIEIO (CT. 32); mpaBo rpoMajisiH
Opatu yyacTb y MicuieBuX pedeperaymax (ct. 38); mpaBo rpoMaasH
BUJIBHO oO0UpaTH i OyTM 0OpaHUMM A0 OpPraHiB MiclIeBOro camo-
BpsimyBaHHS (CT. 38); TpaBo rpoMaisiH Ha PiBHUM JTOCTYTI IO CITYXK-
Ou B OpraHax MiClIeBOro caMoBpsiiyBaHHs (CT. 38); MpaBo rpoMaisiH
MPOBOAUTHU 300pU, MITUHTU, MOXOAM i AEMOHCTpAaLIii, PO SKi 3a-
BUACHO CIIOBINIAIOTHCSI OPTAHU MiCIIEBOTO CAMOBPSIIYBaHHS (CT.
39); mpaBo JIOAUHU HA iHAWBIAYadbHI YU KOJEKTUBHI 3B€pHEHHS
(meTuii) 10 opraHiB MicueBoro camoBpsiayBaHHs (cT. 40); mpaBo
rpOMaJisIH KOPUCTYBATUCS MPUPOIHUMU 00’€KTaMu TpaBa Bjac-
HOCTi Hapoay BiIIoOBimHO 10 3aKOHY (CT. 13); mpaBo rpoMausiH
KOPHUCTYBATUCS JIS 3aI0BOJIEHHSI CBOiX MOTPed 00’ €KTaMu MpaBa
KOMYHaJIbHOI BJJaCHOCTI (CT. 41); mpaBo rpoMaisiH Ha COLliaIbHUIA
3aXUCT, sIKE TapaHTYETHCS ...CTBOPEHHSIM MEPEXi KOMYHaJbHUX...
3aKJIafiB [AJIsl OLJISILY 3a Helpale3gaTHUMU (CT. 46); mpaBo rpoMa-
IISTH, SIKi MOTPeOYIOTh COLialbHOrO 3aXUCTY, HA OTPUMAaHHS Bif
OpraHiB MiClLIEBOTO CaMOBPSIIYBaHHS XXUTJa 0e3011aTHO a0o 3a 10-
CTYIHY Ul HUX 1uiaTy (cT. 47); mpaBo IpoMajisiH Ha Oe30Il1aTHe
OTPUMAaHHSI METUYHOI TOTIOMOTY B KOMYHAJIBHUX 3aKJIaJaX OXOPO-
HU 310poB’s (CT. 49); mpaBo TPOMaJIsSTH Ha OCBITY, sIKe 3a0e3Ieuy-
€ThCS JOCTYMHICTIO i O€30IJIaTHICTIO OCBITU B KOMYyHaJIbHUX Ha-
BUabHUX 3akJjagax (cT. 53); mpaBo Ha OCKap>KeHHS B Cy/i pillleHb,
i yM 6e31isIbHOCTI OpraHiB MiclleBOro CaMOBpPSIAyBaHHS, I10-
CaJIOBUX 1 CITYy>K00BUX 0Ci0 (CT. 55); mpaBo JIOAWHU HA BiAIIKOLY-
BaHHS 32 PaXyHOK MiCLIEBOTO OI0/KeTy MaTepiaabHOI Ta MOPaIbHOL
LIKOJIM, 3aBAaHOI HE3aKOHHUMU PillIEeHHSAMM, TisIMU YU O€3islb-
HICTIO OpPTaHiB MiCLIEBOTO CAMOBPSIAYBAHHS, 1X TOCAAOBUX i CITYXK-
60BUX 0Cib Tpu 37iliCHEHHI HUMU CBOIX MMOBHOBaXeHb (CT. 56).
Hagenenuii nmepesik MyHiMnaabHUX MpaB i CBOOOJ HE € BUYEPII-
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HUM, 10ro MOXHa CYTTEBO PO3LIMPUTU aHATI3YIOUU CTaTyTU TePU-
TOpiaJIbHUX IpOMas.

Tak, 3rinHo CtaTyTy TepuTOpiaibHOI rpoMaan M. JIbBOBa WieHaM
TEPUTOPiaJIbHOI rpoMaar M. JIbBOBa rapaHTYIOTbCSI OCOOMCTI, CO-
1iaTbHO-€KOHOMiYHi, OCBITHbO-KY/IBTYpPHi, €KOJIOT1UHi Ta iHILIi rmpa-
Ba, peajizalis IKUX 3a0e3Ie4yeThCSl OpraHaMu MiCLIeBOro caMo-
BpsiayBaHHs (cT. 16). Y mpolieci CBOET MisTIbHOCTI OpraHu Ta moca-
JIOBi 0cOOM MicClIeBOro caMOBpsiAyBaHHS M. JIbBOBa 3a0e3Ieuy0Th
peatizallilo wieHaM TepUTopiaabHOI TpoManu M. JIbBOBa iXHiX MpaB
Yy COLliaJIbHO-€KOHOMIiUYHili, OCBITHbO-KYJbTYPHiil, €KOJOTIUHi
Ta iHIMX cepax, 30KkpemMa npas Ha: 1) OCBITJIEHHS BYJIUIb Y TEMHY
nopy a106u; 2) 3abe3neyeHHs MUTHOIO BOJIOI0; 3) YUCTOTY, MPpUOHU-
paHHS BYJULb, MapKiB Ta iHIIUX IPOMAaJChKUX MPOCTOPiB; 4) PyHK-
LIOHYBaHHS CUCTeMU Oe3IeKU rPOMaJIsiH Ta 3aXUCTY IXHbOI'O MaifHa,
IO OXOILTIOE OXOPOHY TPOMAACHKOTO ITOPSIIKY, ITOTepeaKeHHSI
Ta JIiKBigaLlil0 HACJIIKIB CTUXIHHUX JIUX; 5) O€3MeYHUI Ta TOCTYITHUMA
rPOMAaJCHhKHUI MPOCTip; 6) TOCTYNHUI Ta IKICHUIA TpPOMaIChKUIA
TPAHCIIOPT; 7) OTPUMAHHS MEIUYHMX Ta OCBITHIX ITOCIYT Y 3aKJIagax
KOMYHaJIbHOI BJIaCHOCTI; 8) 3a0e31meueHHs TpPOMaJICbKUMU MiCIISIMU
JUISI BiIMIOYMHKY, CIIOPTY i 103Bis; 9) 3a0e3neyeHHs 3aKaagaMu
KyJbTYypU, CIIOPTY (TeaTpu, 0i0JioTeKu, OYAMHKU KYJIBTYpH, KiHO-
Teatpu To1o); 10) ockapxkeHHs Aiii u 6e3misIbHOCTI JIBBIBCHKOTO
MiCBKOTO roJjiIoBU, JIBBIBCbKOI MiCBbKOI pafy Ta ii BAKOHABYMX Opra-
HiB, 1X mocaaoBux ocib (cT. 17).

bepyuu yyacTb y BUpillleHHi TUTaHb MiCLIEBOTO 3HAYEHHSI, YJie-
HU TepUTOpiaibHOI rpoMaau M. JIbBoBa MaroTh IIpaBo: 1) rmogaBaTh
iHAUBiAYyabHi Ta KOJEKTUBHI 3BEpPHEHHS (CKapru, 3asBU, MPOIO-
3U11i1, €JIEKTPOHHI METULIi1) opraHaM i mocagoBuM ocodam JIbBIBCbKO1
MICBKOI paay i ofepKyBaTh Ha HUX BiJMOBIAi y BCTAHOBJIEHI 3aKO-
HOIABCTBOM YKpaiHM TepMiHU; 2) OYTH BKJIIOUCHUMH Y BCTAHOBJIC-
HOMY TIOPSIKY IO CKJIaay KOHCYJITaTUBHO-IOPAIUNX OPTaHiB IIpU
JIbBIBCBKi MiCbKiil paji Ta il BAKOHABUMX OpraHax; 3) oJepKyBaTu
MOBHY i JOCTOBipHY iH(pOpMaLIito PO AisLIbHICTD JIbBIBCbKOI MiChKOI
panu, il BAKOHAaBYMX OPTaHiB Ta IMOCaJoBUX OCi0d y crocio, mnepem-
0avyeHUl 3aKOHOIABCTBOM YKpaiHU Ta akTamu JIbBiBCbKO1 MiChKOI1
panu; 4) ogepKyBaTU KOIii MpaBOBUX aKTiB JIbBIBCbKOI MiCbKOI pajiu,
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il BUKOHaBUMX OpTaHiB i MOcagoBUX 0cCi0; 5) OpaTu yyacTb y 3/iii-
CHEHHIi KOHTPOJIIO 3a AislJIbHICTIO JIbBIBCbKOI MiChKOI paau, ii BU-
KOHABYMX OPTaHiB, iX MOCAAOBUX 0Ci0, KOMyHATbHUX MiAIPUEMCTB,
YCTaHOB Ta 3akJafiB, JIbBiBCbKOro MiCbKOTO TOJIOBU Y BCTAHOBJIEHUX
3aKOHOAABCTBOM YKpainu i iuM CratyToM opmax; 6) OpaTu yyactb
Yy CTBOPEHHI Ta AisUIbHOCTI OpraHiB caMoopraHi3allili HaceJIeHHS M.
JIbBOBa; 7) Ha yyacTh y PO3MOAiII YACTUHU BUAATKIB MiCHKOTO O10-
JKeTy M. JIbBOBa IUISIXOM MPSIMOTO BOJIEBUSIBJICHHS Yepe3 MeXaHi3M
rpoMajicbKoro 01omKeTy M. JIbBoBa; 8) OyTu MpUCYTHIMU Ha 3acigaH-
Hs1X JIbBIBCbKOI MiCbKO1 pajiu, 1i MOCTIHHUX KOMiCili, BAKOHABYOTO
koMiTteTy JIbBiBCbKO1 MiChKOI paiy y MOPSIKY, BCTAHOBJIEHOMY LIUM
CratyTtoMm, Pernamentamu JIbBiBChbKOI MiChbKO1 pafu Ta ii BAKOHAB-
YOro KoMiTeTy; 9) Ha BUCTYII Ha IJIEHAapHOMY 3acinaHHi JIbBiBChbKOi
MIChKOI paiu, 3acilaHHi MOCTIMHOI KOMICil y MOpsIAKY, BCTAHOBJIE-
HoMmy JIbBiBCbKOIO MiCbKOIO pajolo, Ha 3acilaHHi BUKOHABYOTO
KoMiTeTy JIbBIBChKOI MiChKOI pay y MOPSIAKY, BCTAHOBJIEHOMY BU-
KOHaBUMM KoMiTeToM JIbBiBChbKOI MichKoi panu; 10) Ha ocodbucTuit
OpUIiOM JerlyTaTaMU, MocagoBUMMU ocobamu JIbBiBCbKOI MiChKOI
panu Ta ii BAKOHAaBUMX OpraHiB; 1 1) Ha o3HalloMJIEHHS 3 MPOEKTaMU
MPaBOBUX aKTiB JIbBIBCHKOI MiCbKOI paiy Ta ii BAKOHABUOT'O KOMi-
TeTy; 12) Ha 03HAIOMJIEHHS 3 TIOPSIIKOM IEHHUM Ta TIPOTOKOIaMU
3acigaHp JIBBIBCHKOI MiChKOI pamu Ta ii Kowmiciii; 13) Ha o3HaitoM-
JIEHHSI 3 apXiBHUMU MaTepiajlaMi Y BCTAaHOBJIEHOMY 3aKOHO/IaBCTBOM
VYkpainu nopsiaky; 14) Ha yyacTb y IpoBeIeHHI TPOMaaChKOi €KC-
MepPTU3N y MOPSIAKY, BCTAaHOBIEeHOMY JIbBiBCHKOIO MiCBHKOIO pajolo;
15) 6paTtu yuacth y 6e31ocepe THbOMY 3IiliCHEHHI MiCLIEBOTO CaMO-
BPSITYBaHHS TEPUTOPialIbHOIO TpoManoto M. JIbBosa (cT. 18) [10].
Bapto 3BepHyTM yBary, 110 MpaBOBUIA CTaTyC JIOAUHU Y CHUC-
TeMi MiCLIEBOTO CaMOBpPSIAYBAaHHS XapaKTEePU3YEThCSI OPraHivHOIO
€IHICTIO iIHAMBIAYyaJIbHUX MYHIiLIMIIAJbHUX IIpaB Ta CBOOO, KOTpi
HajiexXaTh KOXHOMY XHUTEJI0 OKPEMO i MOXYTh OYyTU peasti3oBaHi
OKPEMUM XKUTEJIeM — YJIEHOM TePUTOPiaIbHOI TPOMAa HE3aJIeKHO
Bil iHIIMX ii WieHiB (ITpaBo Ha HOCTYII A0 CIY*kOU B OpraHax miclie-
BOTO CaMOBPSIIYBaHHS, iHAMBiMyaIbHi 3BepHEHHS) Ta KOJEKTUBHUX
MYHILIMITAJILHUX MpaB Ta CBOOOJ, peallizallisd SKUX MOXJIKUBA JIUIIE
3a JIOTIOMOTI'0I0 KOJIEKTUBHUX A1l YCiX UM OUIBIIOCTI XKUTEJIB — YJICHIB
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TepuTOpiaJibHOI rpoMaau (Ha MiclieBOMY pedepeHIyMi, MiCLIEeBUX
BUOOpax, 300pax, rpOMaAChbKUX CIIyXaHHSIX, IIJIIXOM BHECEHHSI MiC-
LIeBUX iHilliaTUB, KOJEKTUBHUX 3B€pHEHb). OKpiM HaBeeHOI KJ1acu-
(dikauii y cenianabHii giTepaTypi BUAISIOTh «MOPaJbHi» Ta «I103U-
TUBHi», 3arajibHi Ta 0COOJMBi, OCHOBHI Ta JOJATKOBI, MePIIOUYEProBi
(cyTTEBi) Ta ApyropsimHi (MEHII iCTOTHI), KJIACUYHI Ta COLiaJIbHi,
areHTHO-TMpodeciiiHi, TyXOBHO-KYJIBTYPHI Ta TPUPOIHO-aHTPOIO-
JIOTiYHi, iIHAMBiAYyaJIbHi Ta KOJEKTHUBHI, «CTapOro» i «<HOBOTO» MO-
KOJIiHHS, MaTepiaabHi i mpolecyaabHi, Cy0’€KTUBHI Ta MIPOrpaMHi,
BapTiCHI Ta HEBAPTICHI IpaBa Ta CBOOOAU JIOAVHU i TpOMasIHUHA.
Ix aHani3 Mae BaxJIMBe 3HAYEHHS U1 PO3BUTKY MiCLIEBOTO CAMOBPSI-
IyBaHHS B YKpaiHi, ake y OLTbIIOCTI MpaB JIOAWHY i TpOMasiHUHA
€ i MyHILIMTAJIbBHO-TIPABOBUI BUMIp iX peajtizallii.

MyHiummanbHi IpaBa Ta CBOOOAN MAaIOTh pelbe(PHO BUpaXKeHi
XapaKTePUCTUKH BiTHOCHO YOCOOJICHOTO CCTEMHOTO YTBOPEHHSI,
IJISL SIKOTO XapaKTepHa BHYTPILIHbOCTPYKTYpHa AudepeHIiallis
SIK TIEBHOI CYKYITHOCTI IIPaBOBUX MOXJIMBOCTE Y chepi MyHiLIMTIAb-
HOI JeMOKpaTii, 1110 MOIINPIOIOTH CBOIO JIiI0 HA BCi OCHOBHI cepu
JIIOICBKOI XXUTTENISUIBHOCTI (MOMITUYHY, EKOHOMIUHY, COLliaJIbHY,
KyJBTYPHY Ta iHIIIi) B TEPUTOPiaIbHOMY acMeKTi (MiCLleBOMY Ta pe-
rioHaJbHOMY) 1i TIPOSIBY, 1110 JO3BOJISIE BUALIUTH BilMOBiAHI BUAU
(TTOJTiITUYHI, eKOHOMIiYHi, COILliaJIbHi, KYJIBTYPHI Ta iHIIIi) Ta BiTHOCHO
CaMOCTiliHi rpynu (iHAWBiAYyadbHi Ta KOJEKTUBHI) MYHiLIUTTAIBHUX
MpaB Ta CBOOO. 3 iHILIOTrO OOKY, /IS MyHILIMTTATbHUX MPaB Ta CBOOO
XapaKTepHi 03HaKW BHYTPillIHbO1 €AHOCTI, 30aJJaHCOBAHOCTI Ta B3a-
€MOOOYMOBJIEHOCTI SIK L[iIJTiCHOrO HOpMaTUBHO-IIPAaBOBOT'O YTBOPEH-
Hsl, 1110 BJIaCHE i CKJIaJa€ €AMHUI 32 CBOIM (DYHKIIIOHAJILHUM TpU-
3HAYEHHSIM Ta IOPUINYHUMU XapaKTePUCTUKAMU CaMOYITPaBIIiH-
CbKUIi (MyHILIMIAJIbHUIT) CTAaTyC TIOAUHU i TpoMansiHuHa [11, . 559].

IIpaBa 1roauHYU y MiCLIEBOMY CaMOBpPSIIYBaHHI € pi3HOBUI0M
3aTaIbHUX KOHCTUTYIIMHUX MpaB rpoMaisH (IIpo SKi HItocs
BUIIIE), OJHAK peallizalisl Lboro BUIY MpaB Ma€ CBOi 0COOJMBOCTI.
Jl1st TOoro 11100 KOHKPETU3yBaTH 110 OCOOJIUBICThL HEOOXiJHO BU-
KOPHMCTOBYBATU KaTeTOPilo MyHillMTaJdbHa MPaBoOCy0’ €KTHICTh
oco0u, siKa BKJIIOYA€ MyHIlIUNIAJIbHY MTPAaBO3AATHICTh, 1i€30aTHICTh
i IeJIKTO3AaTHICTh TPOMAJISIH Y chepi MiCLIEBOTO CAaMOBPSIYBaHHS.
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AHAaJi3y0un MyHillMNaabHi TpaBa He0OXigAHO BiI3HAYUTU HACTYI -
He: a) MPaKTUYHO BCi XXUTTEBI iHTEpeCH Ta YCTPEMITIHHS JTIOJMHA
peaji3dye caMe Ha JIOKaJbHOMY PiBHi (DyHKIIIOHYBaHHS COLIiyMYy
K YJIeH TepUTOpiaabHOI rpoMaau; 0) came Ha JOKaJbHOMY PiBHi
JIIOJMHA iHAMBIAYyaJlbHO YU pa3oM 3 iHIIUMU B paMKax TepPUTOPi-
aJIbHOI TpoMaau MPOAYKYE TaK 3BaHi JIOKAJIbHI iHTEpecH, 1110 CTO-
CYIOThCSI ITUPOKOTO CTIIEKTPa iHANBITyaIbHUX Ta TPYITOBUX, KOJIEK-
TUBHUX MpaB i CBOOOI.

OCHOBHOIO JOKTPUHAJILHOIO 11€€10, sIKa 3aKpiljieHa Ha KOHCTU -
TYyLiliHOMY PiBHi € Te, 110 MpaBa i CBOOOAM JIIOAWHU Ta 1X TapaHTil
BU3HAYAIOTh 3MICT i CIPSIMOBAHICTh iSUIbHOCTI OpPTraHiB MyOIiYHOL
Bnagu. OTxXe peajizaliisi MyHiLIMIAJAbHUX TpaB Ta CBOOO JIOAUHU
i rpoMafsIHUHA 3HAYHOIO MipOIO 3aJIe>KUTh Bill TOBCSIKIEHHOT p000-
TU OpPTraHiB MiCLIEBOTO CAMOBPSIAYBaHHS, 1X TOCAAOBUX OCi0, Bin
3a0e3IMeuyeHHsT HAIEXKHUX COIiaJIbHO-KYJIBTYPHUX, TTOJITUYHUX,
MartepiaJbHUX, GiHAHCOBUX Ta iHIIIMX YMOB PO3BUTKY TEPUTOPiaIb-
HUX TpoMa.

OxpeMoi yBaru Ta AeTajJbHOTO BUBYEHHS MOTpPeOyE MeXaHi3M
peanizalii MyHiIMITaJbHUX MPpaB i 000B’43KiB ocodu. B Teopii nep-
>KaBM i TpaBa BUBYAETHCS] MEXaHi3M MPABOBOTO PETYIIOBAHHS, IKUM
TPaKTYIOTh, 3a3BUYAil, SIK CYKYITHICThb YCiX MPaBOBUX 3aC00iB, 3a 10-
MOMOTI'0I0 SIKUX 3/1iliICHIOETHCSI BIUIUB Ha CYCHUIbHI BIITHOCUHU.
Mo iioro ckjany BiTHOCSTh MPaBOCBIAOMICTb, MPUHIIMIHU MIPaBa,
IOpUIMYHI HOPMU, iHTepIIpeTaLliiiHi Ta iHIUBiTyaabHi MPaBOBi aKTH,
MpaBoOBi BiTHOCUMHU, 3aXOAU IOPUANYHOTO MPUMYCY i OPUANYHOL
BiIMOBiJAIbHOCTI, a TAKOX €Ki iHIIi TPaBOBI SIBUILIA, SIKi 3aTyya-
I0ThCS [T pealti3allii LiJIel TPaBOBOTO PETYIIOBAHHS i MOXYTb OyTU
OoXapakTepM30BaHi ITiJ] LIMM KYyTOM 30Dy SIK 3aCO0U oro 3AiiCHeHHS
[12, c. 220]. OnHiero i3 cTamiii MexaHi3My ITPaBOBOIO PEryIl0BaHHS
€ peaJtizallisi HOpM IpaBa, KO cy0’€KTH MPaBOBUX BiIHOCUH 3Mili-
CHIOIOTh CBOI IOPUANYHI MpaBa i BAKOHYIOTh MOKJIAJIEHI Ha HUX
IopuAMYHiI 000B’s3Ku. Peanizalliss HopMm mpaBa i peani3zallisg npas
1 000B’513KiB MalOTh HAUEOTO OJHAKOBY CITPSIMOBAHICTh, OTHAK B TIEP-
IIIOMY BMITaAKy MOBa e TIpo 3MiliCHeHHS 3aKpIiIUICHUX B HOpMa-
TUBHUX aKTax MOXKJIMBOCTE HAOYTU Ti UM iHII colliajibHi 6J1ara, a B
IPYyroMy — TIPO pe3yabTaT, (akTUUYHE KOPUCTYBaHHS HUMMU. JList
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Tepexo/y 3 OHOTO CTaHy A0 IPYroro HeoOXiqHUI MexaHi3M CIpo-
MOXKHUI 11e 3a0€3IeUnTH.

OTxe, B SIKOCTi OKPeMOI MiICUCTEMU BUOKPEMITIOETCS MEXaHI3M
peatizailii mpaB Ta cBOOOJ 0cOOM, SIKMIT Ha BiIMiHY Bil MeXaHi3mMy
MPaBOBOIO PEryJIIOBaHHS, 3BOAUTHCS J0 MEPEeBEACHHS COLIiaIbHUX
OJar, 1110 3aKpillJieHi HOpMaMU MpaBa, B CTaH 1X MOXJIMBOTO i miii-
CHOT'0 BUKOPHCTAaHHSI KOHKPETHOIO 0C000I0 (0co0aMM) 3 METOIO
3a/10BOJIEHHSI CBOIX MOTped Ta iHTepeciB. IX BinMiHHicTh MonsTaE
y pi3HOMY (PYHKIIiOHAaAbHOMY MPU3HAYEHHi, MEXaHi3M MMPaBOBOIO
peryoBaHHS IPU3HAYCHMI IJIT HOPMATUBHOTO PEryIIOBaHHS i BTi-
JIEHHS pi3HUX (HOopM peaizallil mpaBOBUX HOPM, MepeaycimM MpaBo-
3aCTOCYBaHHS, a MeXaHi3M peaJisallii mpaB i CBOOOI — Lie €AHICTb
MpaBOBUX 3aC00iB, 32 TOMOMOTOIO SIKMX BOHU MaTepiaai3yroThCs.

Mexani3M peasizaliii mpaB i 000B’sI3KiB 0CO0M — 1ie CKJIaJHUIt
i 6araToCTOpOHHIl K B OpTraHizallifHOMY TaK i B IOpUAUYHOMY PO-
3yMiHHi OpraHi3Mm, SIK1il pO3KpUBAETHCS HOPMATUBHY YITOPSIIKOBA-
HIiCTb, CTPYKTYpY (CY0’€KTU, 00 €KTH, 3MIiCT IPaBOBITHOCHUH ), Pi3HO-
MaHITHI colliaJibHI i IopuanYHi pakTopu, GopmMu, Cmocoom, yMOBU
1 rapaHTii 3MiliICHEHHS MPaBOBUX HOPM Yy BiIMTOBIAHOCTI 3 IEMOKpa-
TUYHUMHU TIpOIeAypaMu, IPUHIIMIIAMU BEPXOBEHCTBA IIpaBa i 3a-
KOHHOCTi. MexaHi3M peaizallii mpaB i 000B’sI3KiB HEOOXiTHO PO3-
IJISIAATH HE JIWIIe B CTaTUIlL (SIK CYKYIHICTb CKJIAJOBMX), a TAKOX
B IMHaMilli, aJxke MeXaHi3M, SIK MPaBUJIO aCOLIIIOETHCS 3 PYXOM,
MPOLIECOM, CYKYITHICTIO CTAaHiB 3 SIKMX CKJIAJa€ThCS IIEBHE SIBUIIIC
(couianbHe, ¢izuyHe, xiMiuHe). Ha KoHcTUTYLiliIHOMY piBHi, 3a-
3BMYAl, MeXaHi3M peastizallii IpaB i CBOOO1 BUBHAYAETHCS T10 Pi3HO-
MY: «TapaHTYETBHCSI», «OXOPOHSIETLCS», «3a00POHIETHCST», «HE T0-
MYCKA€ETBCSI», «3a0e3meuyeTbesi» Toio. i TepMiHM BimoOpaxkaroTh
JiSUTBHICTh OpraHiB MyOJIivyHOI BJlagy HalpaBjieHy Ha 3a0e3IeueHHs
npaB i cBOOOI JTIOIMHU, 110 € CKJIAAOBOK MEeXaHi3My iX peaizaliii.

OxkpeMi rmpaBa Ta cBOOOAU HE MOTPEOYIOTh CIELiaIbHOTO MeXa-
Hi3My JUIs1 3AifiCHEeHHSs, 1X peasiizallii BigOyBaeTbcs 63 0CO0aMBOI
aKTHMBHOCTI HOCisl IpaBa, a TOMY JUIsl IbOI'O TOCUTb 3BUYaiiHOI MO~
3UTUBHOI JAiSIJIbHOCTI OpraHiB Iy0/IiYHOI BJIaX Ta iHIIMX IHCTUTYTIB
TPOMAASTHCHKOTO CYyCHiIBCTBA, 2 HEOOXIMHICTh Y TPABO3aXUCHOMY
MexaHi3Mi BUHMKAE JIMIIIEe TOAiI KOJIU TIpaBa i cBo0oau 0coOu Mopy-
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mytoTbesa. OmHaK OUIBIIICTD MpaB i cBOOOI HE MOXKYTh OyTH peali-
30BaHi 0e3 (PyHKIIIOHYBaHHS CIIEL[iaIbHOTO MeXaHi3MYy JI0 eJIEMEHTIB
SIKOTO BiTHOCSATB: a) HOPMHU, IO 3aKPIilJIIOIOTh MIpaBa, cCBOOOIN
Ta 000B’I3KM 0COOM Ta BU3HA4YalOTh MPOLEAYPY iX peanizallii;
0) ropuanyHi (akTH; B) iHAMBINyaTbHO-TIPABOBi aKTU (JOKYMEHTH);
T') IPaBOBiTHOCHHM; 1) TIpaBa, CBOOOIN Ta 000B’SI3KM OCOOM, IX 3MICT,
CTPYKTYPY, 0OCST Ta rapaHTii 3niliCHEHHS; €) GopMU Ta METOAU
31iliCHEHHS TTpaB Ta 000B’sI3KiB, MPaKTUUHE BTIIEHHSI MOXJIUBOCTI
Ta HEOOXiAHOCTI y AiACHICTb.

Takum yMHOM, MeXaHi3M peasi3allii mpaB, CBOOO Ta 000B’SI3KiB
0Cc00010 BU3HAYAETHCS, SIK BITHOCHO BilOKpeMJieHa CYKYITHICTb
eJIEMEHTIB, 3a IOMTOMOTIOI0 SIKMX B YMOBaX J0JIep>KaHHS 3aKOHHOCTI,
3 MO3ULIiM TyMaHi3My i colliaJIbHO1 CIIpaBeIJIMBOCTI KOXKHOIO JTIOAM-
HOIO i TPOMAJSIHUHOM YKpaiHU 3AiliCHIOIOTHCSI IOT0 KOHCTUTYLiMHI
MOJIMBOCTI, 3HEIIKOIKYIOThCS Ti HETaTUBHI YMOBH, III0 MOXYTh
3aBJATH LIKOAY MPAaKTUYHOMY BTUJIEHHIO MOXJIMBOTO Y MOBCSIKAEH-
He XuTTsg [13, c. 219]. OcHOBOIO MexaHi3My peaJji3allii mpas
Ta 000B’sI3KiB 0COOM € MMHAMIUHMI TIpOlieC MepeBeeHHS HOpMa-
TUBHOI MOJieJli Y (haKTUUHY MOBEIIHKY. [HIIMMU CJIOBaMU, 11€ CYKYIT-
HiCTb (pakTOpiB, HEOOXiTHUX YMOB MEepPEeBENECHHS COLliaJIbHUX OJIar,
110 3aKPiTUIeHi HOPMOIO MpaBa, B MPaKTUYHY XXKUTTEAISIbHICTh KOH-
KpeTHo1 moarHu. OpraHu ImyoIiyHOI BIaau Ta iHIIi iHCTUTYTH IPO-
MaJsTHCHKOTO CYCHiJIbCTBA 3000B’s13aHi 3a0€3MeYUTH 3IiHCHEHHS
MpaB Ta 000B’SI3KiB 0COOU IIJISIXOM CTBOPEHHST YMOB J1JIs iX peaJtiza-
wii. OTXe, Cif po3pi3HATU MeXaHi3M MPaBOBOIO peryIlOBaHHS,
MexaHi3M peasi3allii IpaB i 000B’SI3KiB 0COOHU, a TAKOX MeXaHi3M
3a0e3IeyeHHs1 pealizallii, sIKi CHiBBIAHOCSTHCS MiXK COOOI0 SIK 11ijie
i1 yacTuHa (POIOBi Ta BUAOBI MOHSTTS).

YuacTh 4JieHiB TepUTOPiaIbHOT IPOMAaIU y BUPillIeHHi MUTaHb
MiCIIeBOTO 3HAYEHHS 3IilICHIOETHCS 3 BAKOPUCTAHHSIM KOJIEKTUB-
HUX Ta iHauBigyaabHUX opM. BimmoBigHo 1o ctT. 21 3araabHOi
JeKJiapallii mpaB JIIOAMHU KOXHA JI0JHA Ma€ MTPaBo OpaTu yyacThb
B YIIpaBJiHHI CBO€EIO KpaiHOIO Oe3mocepeIHbo a00 yepe3 BibHO
o0paHux npeacraBHuKiB. Lle mpaBo 3akpimieHo B KoHcTuTywii
Vkpainu (cr.ctT. 5, 38, 39, 40, 69), a TaKOX I€Tali30BaHO Ha 3aKO-
HOJABYOMY Ta MiA3aKOHHOMY piBHsIX. KONeKTUBHI Ta iHOAUBinyaib-
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Hi MpaBa HagaloTb MOXJIMBICTh I'poOMaasiHaM OYyTU aKTUBHUMU
YJieHaMU CYCIILJIbCTBA, BIIJIMBATU Ha OpraHu Iy0JiuHOI Bjiaau,
OpaTH aKTMBHY y4acTb Y MOJiITUYHOMY MOTO XXKUTTi, BUCJIOBIIOBATH
CBOIO TMO3MLIiIO0 IO aKTyaJbHUM MUTAHHSIM PerioHaJbHOIO i Miclie-
BOI'0 3HaYEHHS$, KOHTPOJIOBATU Pi3Hi HAMPSIMU AiSTbHOCTI MYHi-
LUIaabHOI Baaau. J1o iHAuBiAyaJIbHUX TIPaB BiAHOCSTHCS TaKi, sIKi
JIIoAWHA MOXe peayizyBaTh 0AHOOC000B0. KOJIEKTUBHUMMU € TaKi
mnpaBa, sIKi MOXYTb OyTH peasli3oBaHi Juilie IpyIoo ocio. [HauBi-
JIyaJbHE MpaBO HEPiIKO MOXKe 3MiliICHIOBaTUCH KOJEKTUBHO, ajie
BiAMiHHICTh MOTO BiJl KOJIEKTUBHOTO IIpaBa IIOJSITAaE y TOMY,
IO BOHO ITOBHOIO Mip0OI0 MOXe 3MiliCHIOBATUCH Ta 3aXUIIATHCh
iHAMBiAYaJIbHO, TOMI SIK NTpaBa KOJEKTUBHI 32 CBOEIO CYTHICTIO
iHAUBiIyaJIbHO peajizyBaTu HEMOXKIUBO.

OCHOBHUMM KOAeKMUBHUMU (hopMamuy YIACTi YJICHIB TEPUTOPI-
AJbHUX IPOMA/l y BUPIllIEHHI MTUTaHb MiCLIEBOTO 3HAYEHHS € (popMu
iX 6e3nmocepeHbOTro (ITPSIMOT0) BOJEBUSIBIICHHS 10 SIKMX HaJIeXKaTh:
MiclieBUii peepeHayM, MiclieBi BUOOPHU, 3arajbHi 300pu rpoMazsTH
3a MiCLIEM IX MPOXXUBAHHS, TPOMAJCHKi CIyXaHHsI, MiCLI€BIi iHiLliaTh-
BU, KOJIEKTUMBHi 3BEpHEHHSI, BiIKJIMKAHHSI 32 HAPOAHOIO iHilIiaTUBOIO
toio. Lleit nepenik He € BUMEPITHUM.

IIpaBoBe peryaioBaHHS MiCLIEeBOTO pedepeHayMY i MiclieBUX
BUOOPIB 3MiACHIOETHCS HAa KOHCTUTYLIiIMHOMY piBHi. BinmoBigHo
1o noyioxkeHb KoHcTuTyii YKpaiHu rpoMaasiHu MatoTh ITpaBo Opa-
TU yYacTh B YIIPaBIiHHI Jep>KaBHUMM CITpaBaMM, Y BCEYKPaiHCbKOMY
Ta MicleBux pedepeHaymax, BilbHO oOupaTH i 6yTH oOpaHUMU
JIO OpTaHiB Iep>KaBHOI BJIaJIM Ta OPraHiB MiCLIEBOIO CAMOBPSsIIyBaH-
H (cT. 38). HaponHe BosieBUSIBIICHHSI 3[IiHCHIOETHCS Yepe3 BUOOpH,
pedepenayM Ta iHIIi hopMu Ge3mocepeaHbol JeMoKpaTii (cT. 69).
ITpaBo ronocy Ha BubOpax i pecdhepeHryMmax MatoTb FpOMasiHU YKpa-
1HM, SKi DOCSIIJIM Ha AE€Hb 1X IIPOBEAEeHHS BiCIMHAALSTU POKIB.
He matoTh mipaBa rojiocy rpoMajsTHU, SKUX BU3HAHO CYIOM HeTi€3-
natHuMu (ct1. 70). Bubopu 10 opraHiB MiclieBOro caMOBPSIIyBaHHS
€ BiIbHUMMMU i BiOYBalOThCSI Ha OCHOBI 3arajJbHOI0, PiBHOTO i MPsI-
MOTO BUOOPYOTO MpaBa IIJIIXOM TAEMHOTO TOJIOCYyBaHHSI. BubopisM
rapaHTy€eTbCs BiibHE BoJieBUSIBIEHHS (CT. 71). [Ipr3HayeHHs yep-
TOBHUX Ta M03a4€ProBUX BUOOPIB 10 OPraHiB MiCLIEBOTO CAMOBPSIAY-
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BaHHSI HAJIEXKUTh 0 MOBHOBaXXeHb BepxoBHoi Pagu Ykpainu (1. 30
4. 1 ct. 85).

BigmoBimHo 1o c1. 141 KoHcTuTymii YKpaiHu 10 CKJIany Cillb-
CbKO1, CeJIUIIIHOI, MiCbKO1, pailOHHO1, 00JJaCHOI paay BXOASTh ey~
TaTU, SIKi 00UPaIOThCS XKUTEISIMU cejla, CeJIMila, MicTa, pailony,
00J1aCTi Ha OCHOBI 3arajabHOI0, piBHOIO, IPSIMOTO BUOOPUYOTO IpaBa
IIJITXOM TAEMHOTO TOJI0CYBaHHs. TepuTopiaabHi TpoMaan Ha OCHO-
Bi 3arajibHOTO, PiBHOTO, MPSIMOT0 BUOOPUYOTO MpaBa 0OMPaIOTh 11LIS -
XOM TAaEMHOTO TOJIOCYBAHHS BilMIOBiIHO CiIbCHKOTO, CEIUIIHOTIO,
MiCBKOT'O TOJIOBY, SIKHMI1 OY0JII0€ BUKOHABYMIA OpraH paIy Ta TOJIOBYE
Ha 1i 3acinaHHsx. Yeprosi BUOOPHU CiIbCbKMX, CEJIMIIHUX, MiCbKUX,
palioHHUX, 00JJACHUX pajl, CiIbCbKMX, CEIUIIHUX, MiCbKUX T'OJIiB
BiIOYBaIOTHCS B OCTAHHIO HEMLTIO XKOBTHS I’ SITOrO POKY ITOBHOBA-
JKEHb BilTIOBIAHOI paay YU BiAIIOBiIHOIO TOJIOBU, OOpaHUX Ha Yep-
roBux Bubopax. 3rigHo ct. 143 Konctutyii Ykpainu repuTtopiaibHi
IrpOMalIy cena, ceuiila, Micta 6e3rmocepeIHbO abo Yepe3 yTBOPEeHi
HUMU OpraHU MiCLIEBOTO CaMOBPSIAYBaHHS 3a0€3MeuyIoTh IIPOBe-
JIEHHST MiclIeBUX pedepeHIyMiB Ta peatizaililo ix pe3yabTaTiB.

B ct. 40 KoncTuTy1ii Ykpainu npujijieHo yBary 1ie onHiit (pop-
Mi y4acTi WIeHiB TepUTOpiaJbHUX TPpOMaJ y BUpIillIEHHI MUTaHb
MiCLIeBOro 3HaYeHHS — KOJIEKTUBHI 3BepHEHHS. YCi MaloTh MpaBo
HanpagpIsITU KOJIEKTUBHI MTMChbMOBI 3BepHEHHS a00 0COOMCTO 3Bep-
TaTUCS IO OPTaHiB MiCIIEBOTO CAMOBPSITYBaHHS Ta TIOCAIOBHX i CITYK-
0oBMX 0OCi0 1IMX OPraHiB, 110 3000B’s43aHi PO3MJISIHYTH 3BEpPHEHHS
i 1aTu OOTPYHTOBAHY BiJAIOBIAb Y BCTAHOBJIEHU 3aKOHOM CTPOK.

IMopanpira pernaMeHTalis KOJEKTUBHUX (DOPM yUaCTi YJICHIB
TEPUTOPiAIbHUX TPOMA/T Y BUPILIEHHI MTUTaHb MiCLIEBOTO 3HAYEHHS
3MiACHIOETBCS Ha 3aKOHOAaBUYOMY piBHi. B KoHctuTyii Ykpainu
BCTaHOBJIEHO, 1110 OpraHi3allis i mopsaoK MpoBeaeHHsI BUOOPIB i pe-
depeHIyMiB; BU3HAYAIOTHCSI BUKIIOUHO 3aKOHaMM YKpainu (1. 20
4. I ctT. 92).

Bubopumnit konekc Ykpainu [14] BiznosinHo no KoHctutyii
YKpaiHu BU3Hayae MMpaBa rpoMaisiH Ha ydacTb Y BUOOpax, peryJstoe
MNiITOTOBKY Ta IIPOBeIeHHS BUOOpPiB nenyTatiB BepxoBHoi Panu
ABToHOMHOI Pecniyosiku Kprm, o6i1acHuX, pailOHHUX, CiTIbCbKUX,
CEJTMIITHNX, MiCHKUX, pAOHHUX Y MICTaXx pajl, CiTbCBKUX, CEJTNIIHIX,
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MIiChKHUX rojiiB. BigcyTHicTh 3aKOHY PO MicLieBUIl pedepeHayM
HE JIUIIIE CYTTEBO CTPUMYE PO3BUTOK MICIIEBOTO CAMOBPSIIYBAaHHS,
a 1 (pakTMUHO OOMEXYE TTpaBa YWICHIB TEPUTOPiaJIbHOI rpoMaau 6e3-
MOCePeTHbO BUPIIITYBaTH ITUTAHHS MiCIIEBOTO 3HAUYEHHSI.
IMo3utTuBHMM € 3aKkpiruieHHs B 3akoHi Ykpainu «IIpo cratyc
JIeTIyTaTiB MicLieBUX pal» [15] mopsiaKy BiIKIMKaHHS 32 HApOAHOIO
iHIL[IaTUBOIO CIIBCHKOTO, CEJIMIIHOTO, MiCHKOTO I0JIOBU, AeIyTaTa
MmicueBoi paau Lle 1acTb MOXIJIMBICTh TEPUTOPiAIbHUM IpoMagaM
peabHO KOHTPOJIIOBATH MisIJIbHICTD IETMYTATIiB Ta CITbCHKMX, CEJIUIIL -
HUX, MicbkMX roJiB. [ligxonu 10 peryjiroBaHHS iHIIMX KOJEKTUBHUX
(opm yyacTi WieHiB TepUTOpiaIbHUX TPOMAJ] Y BUPIllLIEHH] TUTaHb
MiCLIEBOTO 3HaUeHHsI BCTAaHOBJIEHI 3aKOHOM YKpaiHu «I1po miclLiese
caMOBpsIIyBaHHS B YKpaiHi» [16]. Tak, mopsmgoK MpoBeIeHHS 3a-
rajJpHUX 300piB TPOMAISIH 3a MiCLIEM MPOXUBAHHS BU3HAYAETHCS
3aKOHOM Ta CTaTyTOM TepuTopiaibHOi Tpomanu (4. 3 ct. 8). [1pu
IIbOMY CJIiJl BiI3HAYMTH, 1110 3aKOHY SIKUI OW PeTyIioBaB MOPSIIOK
MPOBENEeHHS 3arajiIbHUX 300piB I'POMaJIsIH 3a MiCIIeM MPOXKUBaHHS
HeMae, TOMY Ii MUTaHHS, 3a3BUYail, PETY/IIOIOTHCSI CTATyTOM TePH-
TopiabHOI rpomManu. AHaiti3 3akoHy Ykpainu «[Ipo miciiese camo-
BpsIIyBaHHS B YKpaiHi» 103BOJISIE CTBEPIXKYBATH, 110 HA 3araJIbHUX
300pax rpoMajisiH 3a MiclieM ITPOXKMBAaHHS MOXYTb OyTH BUpPILLIEHH
JMOCTaTHBO BaXKJIMBi TUTaHHSI, 30KpeMa: a) CaMOOTIOIATKYBaHHSI (CT.
1); 6); mpo Mpomo3ullii, IKi BHOCATbCS HA po3misia pamu (4. 13 cT.
46); B) PO JOCTPOKOBE MPUITMHEHHSI TTOBHOBaXKEHb OPraHy camo-
oprani3ailii HaceseHHs (4. 2 cT. 80). 3akoH Ykpainu «I1po opranu
camMoopraHizallii HaceJeHHS» BCTAHOBIJIIOE, 1110 Ha 3arajJbHUX 300pax
TPOMAJISTH 32 MiCIIeM ITPOKMBAHHST MOXYTh BUPIIITyBaTUCS ITUTAHHST;
111010 iHiLliaTUBU MPO CTBOPEHHSI OPraHy caMOOpraHizailii HaceJeH-
Ho (4. IcT. 8); 0OMpaHHY iHILIaTUBHOI IPYMNHU, YJIEHU SIKOi OyIyTh
MPEACTABIISITH iHTEPECH XKUTEJIiB — YIACHUKIB 300piB (KOH(bEPEHIIii)
y BiINOBiHIM MicLIeBili paji, IKka HaJa€e J03BiJ HA CTBOPEHHS opra-
HY caMOOpraHi3zailii HaceJeHHs (4. 2 CT. 8); BUBHAUEHHSI 3araJJbHOTO
cKJaay i oOpaHHsI opraHy caMoopraHisailii HacejaeHHs (4. 1 cT. 10);
nepeoOpaHHS OpraHy caMoopraHi3allili HaceJleHHs, BilKJIUKaHHS,
00paHHS OKPEMUX OTO WIEHIB 3aMiCTh BUOYJIMX YU 3MiHA KiJIbKiC-
HOTO CKJIally OpraHy camoopraHi3zallii HacegeHHs (4. 5 cT. 10); 3a-
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TBepAkeHHs [TonoxeHHs Tpo opraH caMoopraHizailii HaceJeHHs
(4. 1 cT. 12); 3aTBepmKeHHs 3MiH 10 [1o10XeHHs TIpo opraH camo-
opranizailii HaceseHHs (4. 10 cT. 13); mpo 3BepHEHHS 10 paay Mpo
BUKJIIOUEHHS TIOBHOBaXKE€HHS BiAMOBIIHOI paau, sIKe He 3abe3reue-
He ¢piHaHCaMU i MalitHOM 3 YHCJIa IeJIeTOBaHUX OpraHy caMOOpraHi-
3aiii HaceaeHH (4. 4. cT. 15); mpo poboTy KepiBHHUKA i ceKpeTapst
OpraHy caMOOpraHizallii HaceJeHHs Ha MOCTiliHiil OCHOBI 3 OILIATOIO
iX mpalli 3a paXyHOK KOUITiB, MepelaHuX OpraHy caMmoopraHizaliii
HaceJeHHs(4. 2 cT. 21); 3ailiCHEHHSI KOHTPOJIIO 3a (piHAaHCOBOIO JTi-
SUTBHICTIO OpraHiB caMOOpraHizarlii HaceneHHs (cT. 24). OTxe, Ha-
JIeXKHe HOPMATUBHO-TIPABOBE PETYIIOBAHHS ITOPSAKY iHIIlilOBaHHS,
MiIrOTOBKHY i MPOBEAEHHS 300piB IPOMaIsIH Ma€ BaXKJIMBe 3HAYEHHSI
IIJIS1 PO3BUTKY MiCLIEBOTO CaMOBPSIAYyBaHHS B YKpaiHi.

ITopsimok opranizailii rpoMaaChbKUX CJIyXaHb BUBHAYAETHCS CTa-
TYTOM TepUTOpiabHOI TpoManu (4. 4 cT. 13), a MopsiIoK BHECEHHS
MiCLIeBOI iHiL[iaTUBU Ha pO3IJIsi paay BUBHAUAETHCS MPEACTABHULIb-
KMM OpTaHOM MiCII€BOTO CaMOBPSIAyBaHHS a00 CTaTyTOM TEPUTOPi-
aJIbHOI TPOMaJIM 3 ypaxyBaHHSIM BUMOT 3aKoHY YKpainu «I1po 3a-
caau AepKaBHOI PEryasTOPHOI NOJITUKU Y chepi rocnoaapcbkoi
TiSIALHOCTI» (4. 2 CT. 9). .

o indusidyanvrux goopm y9acTi YWIEHIB TEpUTOPiaTbHUX TPOMa
y BUPilLLIEHHI IATaHb MiCLIEBOTO 3HAYEHHSI CJIi/J BiTHECTU iHAUBIIY-
aJIbHi 3BEpHEHHSI, CIIY>K0Y B OpraHax MiCIIEBOTO CAMOBPSIIYBaHHSI.
ITutaHHS MpaKTUYHOI peatizallii rpoMaasiHaMKM YKpaiHU KOHCTUTY-
LIifHOTO MpaBa BHOCUTHU B OPraHU MiCII€BOTO CaMOBPSIIYyBaHHS
MPOIMO3MULIL PO MOIMIIEeHHS iX OiSJIbHOCTI, BAKPUBATU HEIOJiKHU
B po0OTi, OCKapXyBaTH Ail MOCaAOBUX OCi0 Ta OPraHiB MiCLIEBOTO
CaMOBPSIIyBaHHS PETYJI0I0ThCs 3aKoHOM YKpainu «I1po 3BepHeHHs
rpomazsit» [17]. YMoBU Ta MOpsiAOK peanizallii rpoMaassHaMu YKpa-
1HM MpaBa piBHOTO JOCTYIY A0 CJIYy>KOM B OpraHax MiClIeBOro camo-
BpsIIyBaHHS BM3Havya€ 3akKoH YKpainu «IIpo ciyk0y B opraHax
MiCIIEBOTO CAMOBPSIAYBaHHSI».

[lincyMoBylouu ciin 3a3HaYUTH, 110 3aiHTEPECOBaHICTh Hace-
JIEHHSI Y pO3BUTKY MiCLIEBOTO CAaMOBPsIIyBaHHSI B YKpaiHi Ha TIOCUTb
HU3bKOMY piBHi. MOTHBALliS, SIK CYKYITHICTb CUJI, 1110 CIIOHYKYIOTb
JIIONMHY A0 NisUTbHOCTI, 0a3y€eThCs Ha IBOX KaTeropisx moTpeda i Bu-
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Haropoja. CrorogHi ajisi OiNbIIOCTI JA0Iel PO3BUTOK MiClLIEBOTO
CaMOBpSITyBaHHS HE € TIEPILIOYEPrOBUM 3aBIAHHSIM, aKe Pe3yJibTaT
SIKUH, Ha 1X TyMKY, MOX€ OYyTU OTpUMaHUil HUMU B 11iii cepi y mo-
PiBHSIHHI i3 3yCUJUISIMU iX HE 3aI0BOJIbHSE. YUYacTh y MiCLIEBOMY
CcaMOBDSIIyBaHHi MepeBaKHO1 OLTbIIOCTI HaceJEHHS 3BOAUTLCS JINIIIE
JIO yyacTi y BUOOpax AeMyTaTiB MiCLIEBUX PaJi Ta CUTbCbKUX, CETUIIL-
HUX, MiICbKHUX TOJIiB. 3a3BUYail, €110 BUILA aKTUBHICTh IPOMAIsTH
Ha YeproBUX MiCIIeBMX BMOOpAX, a Ha IT03aUYePrOBUX BUOOpaXx sIBKA
BHOOPIIIB KOJMBAETHCS B cepenHboMy Bif 20% 10 40%, 1110 cBigunThH
po arnarito i 6almyXicTh rpoMaisiH 10 BUOOPIB Ta iX pe3yJibraTiB.
AJI)Xe B OCHOBHOMY HacCeJICHHSI He PO3IJISIIA€ MiCIIeBE CaMOBPSIIY-
BaHHS SIK iHCTUTYT MOTPIOHMI IJIS 3aIOBOJICHHS iX iHTEPEeCiB i Mo-
TpeO, SIK TPYMOBUX TaK i OCOOMCTUX.

BucHoBku. TakuM ynHOM, raJibMyBaHHS B YKpaiHi Ipoliecy po3-
BUTKY MiCLIEBOTO CAaMOBpPSIIyBaHHSI 3HAYHOIO MipO10 BU3HAYAETHCS
TMCUXOJOTTYHUM aCleKTOM: HETOTOBHICTIO 3HAUHO1 YACTUHU YMHOB-
HUKIB Ta TPOMaIsIH OO CIIPUAHATTS TaKUX OCHOBHMX IPUHIIUITIB
MiCLIEBOTO CaMOBPSIIYBaHHS, SIK IOro MpaBOBO1, OpraHizauiiiHo1
Ta MaTepialbHO-(PiHAHCOBOI CAMOCTIMHOCTI 1 aBBTOHOMHOCTI Y BUpi-
ILIEHHI BCiX MUTaHb MicLieBOro XuTTs. [Ticist aecsaTuitiTh maHyBaHHS
TOTAJIiITAPHOTO PEXXMMY HaceJIeHHsI YKpaiHU 111e He Ha0yJI0 HABUYOK,
MEHTAJIITETY CBiZIOMOTO Cy0’€KTa MiCLIEBOTO caMOBpsiAyBaHHs. JIist
MOJ0JIaHHS TaKOTro CTaHy CIIpaB MOTPiOHI He TiIAbKU SIKiCHE HOpMa-
TUBHE PETyJIIOBaHHS Oe3rocepeaHix (popM ydyacTi YaeHiB TEPUTOPi-
aJIbHOI I'pOMaJy y BUPIllIEHHI MUTaHb MiCLIEBOTO 3HAUYE€HHS, a I 111~
poKa, cucTeMaTU4Ha MPOCBITHUIIbKA poOOTa Ta MOTYKHe iH(hopMa-
1LiiiHe 3a0e3MeYeHHsT PO3BUTKY MiCLIEBOIO CAaMOBPSITyBaHHSI.
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P. M. Liubchenko
Municipal administration and human rights: issues of theory and practice

Abstract. The article is dedicated to the comprehensive exploration of the
essence of local self-governance and the realization of human and citizen rights
within the framework of local governance. It seeks to discern its potential
capabilities, identify the shortcomings of current regulatory practices in this realm,
and propose avenues to address them.

A pivotal observation accentuated in this research is the characterization
of municipal rights and freedoms. Notably, these rights, in their foundational
essence, possess a constitutional significance and are anchored at a constitutional
level in their legal stipulation. This attribute is fundamentally vital from the
perspective of evaluating the interrelation between constitutional rights and
freedoms and the institution of municipal rights and freedoms.

The academic challenge associated with ensuring the effective safeguarding
of the right to local governance is shaped by both the ambiguity surrounding the
content of the aforementioned right and the imperfections present within the
prevailing legislation. Additionally, there’s a palpable lack of clarity in the
framework guaranteeing the right to local governance.

In concluding, the article underscores that, for Ukraine to overcome the
impediments stalling the evolution of local governance, there’s a compelling need
Jfor not only robust regulatory measures directly addressing the participatory roles
of territorial community members in matters of local relevance. Beyond this,
there’s also a pronounced necessity for extensive, systematic educational
endeavors and a robust informational infrastructure to foster the growth of local
self-governance.

Keywords: Local self-government, Municipal rights and freedoms,
Constitutional norms, Mechanism of realization of individual rights and duties,
Local referendum and local elections, Territorial community.
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DECENTRALIZED COOPERATION IN GOVERNANCE:
EVALUATING THE ROLE OF LOCAL SELF-
GOVERNMENTS AND REGIONAL DEVELOPMENT
ORGANIZATIONS IN THE EUROPEAN UNION

Abstract. This article examines the dynamics between local self-governments
and regional development organizations within the European Union, elucidating
the implications of decentralization on regional development and governance.
Drawing from comprehensive literature, including studies from the DFID, COR,
European Parliament, and OECD, the research underscores the potential
of cooperative governance. The conclusion projects the transformative potential
of EU practices for countries like Ukraine, emphasizing the opportunities that
inter-municipal cooperation, adaptive governance models, and EU support
structures present.
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Introduction. In the ever-evolving landscape of the European
Union (EU), the role of local self-governments stands as a testament
to the principle of subsidiarity, which emphasizes the importance
of decisions being made as closely as possible to the citizen. Embedded
within this structure is the concept of decentralized governance, where
local entities and institutions assume responsibilities, ensuring that
policies are more responsive and tailored to regional and local needs.
Concurrently, regional development organizations in the EU have
been instrumental in shaping and executing development strategies,
thereby acting as pivotal players in achieving territorial cohesion and
sustainable growth.

The intertwining of local self-governments and regional
development organizations poses intriguing questions about the
nature, challenges, and successes of their collaboration. What are the
mechanisms that drive their cooperative dynamics? How do they
collectively influence regional development agendas, and what
challenges emerge in their joint endeavors? Given the vast
heterogeneity of the EU’s regions, understanding the symbiotic
relationship between these two entities becomes imperative, not just
for theoretical enrichment but also for practical policy implications.

This article aims to delve into the intricacies of this relationship.
By evaluating the role of local self-governments and their interaction
with regional development organizations, the study seeks to provide
insights into the collaborative frameworks that dictate regional progress
in the EU. Additionally, in recognizing the contemporary significance
of this interplay, the research underscores the importance of fostering
effective cooperative mechanisms to harness the potential
of decentralized governance for the betterment of EU territories.

Decentralization and local governance have been the subject
of numerous academic studies and research. Here are some relevant
sources on the topic:

The UK Department for International Development (DFID)
conducted a review of the literature on the role of decentralization
in improving development outcomes at the local level. The review
analyzed the empirical literature on decentralization and
development outcomes and sorted it into categories for present
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purposes. The main paper summarizes key observations, with more
details in annexes [1].

The European Committee of the Regions (COR) published
a report on the role and place of local democracy and decentralization
in the modernization and consolidation of democratic processes in the
Eastern Partnership countries. The report provides an overview of the
state of local democracy and local self-governance with a focus
on decentralization, modernization, and consolidation of democratic
processes in six Eastern Partnership (EaP) countries [2].

The European Parliament published a study arguing that
EU support for governance reforms is not just a question of the
EU being a normative power; support for governance reforms is in the
EU’s interest. The study examines the role of development policy
in good governance in EU external relations [3].

The Organisation for Economic Co-operation and Development
(OECD) published a synthesis of evaluation studies of decentralization
and local governance support programs aimed at practitioners dealing
with the design, management, and evaluation of such programs,
as well as those stakeholders involved in local government reforms.
The study contains findings and lessons learned that provide a sound
basis on which further progress can be achieved [4].

Another OECD publication discusses the main types
of decentralization and the key benefits and challenges
of decentralization, as described in research and policy analysis
on various country practices. The chapter also discusses the four main
current trends in decentralization: intermunicipal co-operation,
metropolitan governance, regionalization, and asymmetric
decentralization [5].

The topic of decentralized cooperation in governance has been
previously discussed by various academics in their works. Some of the
renowned academics in this field include Pranab Bardhan, Dilip
Mookherjee, Anwar Shah, and Jean-Paul Faguet. Bardhan and
Mookherjee edited the book «Decentralization and Local Governance
in Developing Countries: A Comparative Perspective,» which provides
a comparative analysis of decentralization and local governance
in developing countries. Shah’s book «Local Governance
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in Developing Countries» examines the role of local governance
in development, while Faguet’s book «Decentralization and Popular
Democracy: Governance from Below in Bolivia» focuses on the role
of decentralization in promoting popular democracy. Other relevant
publications on the topic include «Decentralization and Development»
by Paul Smoke and «Decentralization and Local Democracy in the
World: First Global Report» by the United Cities and Local
Governments (UCLG). These publications provide valuable insights
into the benefits and challenges of decentralization and local
governance in different contexts.

From the sources reviewed, it is evident that decentralization and
local governance play intricate roles in shaping regional development
and democracy, both within the European context and beyond. Their
implications span from fostering local democratic processes, as seen
in the Eastern Partnership countries, to shaping intermunicipal
cooperation and metropolitan governance as identified by the OECD.
As we progress in our investigation, the interplay between local self-
governments and regional development organizations within the
EU framework will be examined, drawing upon the foundational
insights these sources provide.

This study employs a mixed-methods approach, integrating both
qualitative and quantitative research methodologies. The combination
provides a comprehensive understanding, capturing the nuance
of local self-governments’ interaction with regional development
organizations while simultaneously offering empirical data to validate
our findings.

Research and discussion. Drawing from the UK Department for
International Development (DFID) literature review [1], it is evident
that decentralization in the EU operates under various models and
mechanisms. The fundamental objective remains consistent:
improving development outcomes at the local level. This mirrors the
broader global trend wherein decentralization is viewed as a means
to achieve enhanced governance, tailored service delivery, and
increased citizen participation.

The report by the European Committee of the Regions (COR)
provides a unique insight into the state of local democracy and
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decentralization in the Eastern Partnership countries [2]. As these
nations undergo a transitional phase, consolidating and modernizing
democratic processes, they face unique challenges. Interactions
between local self-governments and regional development
organizations in these countries can serve as an instructive example
for other regions within the EU. The efforts in fostering local
democracy, while navigating challenges such as administrative capacity
and resource constraints, offer valuable lessons in resilience and
adaptive governance.

The study from the European Parliament emphasizes the EU’s
vested interest in promoting governance reforms, particularly in its
external relations [3]. This underscores a vital point: the interplay
between local self-governments and regional development
organizations is not merely a function of internal dynamics but
is influenced by the broader policy frameworks and support structures
established at the EU level. The EU’s role as a normative power,
championing governance reforms, directly and indirectly shapes the
operational environment for local self-governments.

Two significant publications from the Organisation for Economic
Co-operation and Development (OECD) provide a comprehensive
overview of decentralization’s evolving nature [4], [5]. Inter-municipal
cooperation, metropolitan governance, regionalization, and
asymmetric decentralization emerge as the main contemporary trends.
Particularly, the phenomenon of inter-municipal cooperation
resonates strongly with the study’s focus. As local self-governments
seek to amplify their impact, collaborations, partnerships, and
networked governance structures become increasingly pivotal.

While the literature provides an overarching view of the dynamics
at play, it is also essential to recognize the challenges inherent in these
collaborations. Potential misalignments in objectives, varying
administrative capacities, and differing perceptions of regional
priorities can sometimes hinder effective cooperation. However, the
overarching theme remains optimistic. With the EU’s continued
support and a concerted effort by local self-governments and regional
development organizations, a cohesive and collaborative regional
development landscape seems achievable.
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In summary, the literature highlights the importance
of decentralization in improving development outcomes at the local
level. The EU’s role in promoting governance reforms and the
challenges inherent in collaborations between local self-governments
and regional development organizations are also emphasized. The
contemporary trends in decentralization, particularly inter-municipal
cooperation, offer valuable insights into fostering local democracy and
adaptive governance.

Regional cooperation between municipalities in the EU is
an essential aspect of promoting sustainable development, economic
growth, and social cohesion. The following are some of the current
trends in regional cooperation between municipalities in the EU.

1. Territorial cooperation between European and Ukrainian
local and regional authorities: The development of territorial
cooperation between European and Ukrainian local and regional
authorities is an important step towards Ukraine’s membership in the
EU. The collaboration between European and Ukrainian cities and
regions presents benefits and barriers, and the role of the EU is crucial
in this regard [6]

2. Cohesion policy and macro-regional strategies: Cohesion
policy is the EU’s main investment policy that targets all regions in the
European Union to support job creation, business competitiveness,
economic growth, sustainable development, and to improve citizens’
quality of life. Macro-regional strategies are a framework that allows
addressing common challenges faced by a defined geographical area
relating to Member States and third countries located in the same
geographical area, and which thereby benefit from strengthened
cooperation contributing to economic, social, and territorial cohesion.
Four EU macro-regional strategies covering several policies have been
adopted so far [7]

3. Digitalization and transnational challenges: Digital
transformation can provide sustainable industrialization and drive
economic growth. However, it also presents challenges such as privacy
and data security. In a more contested world, communities are
increasingly fractured as people seek security with like-minded groups
based on established and newly prominent identities, and states of all
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types and in all regions are struggling to meet the needs and
expectations of more connected, more urban, and more empowered
populations. Addressing these transnational challenges is compounded
by the difficulty of cooperation between municipalities and regions
[81, [9]-

4. Inter-municipal cooperation: Inter-municipal cooperation
is a contemporary trend in decentralization that resonates strongly
with the study’s focus. As local self-governments seek to amplify their
impact, collaborations, partnerships, and networked governance
structures become increasingly pivotal [10]

In summary, regional cooperation between municipalities in the
EU is crucial for promoting sustainable development, economic
growth, and social cohesion. The current trends in regional
cooperation include territorial cooperation between European and
Ukrainian local and regional authorities, cohesion policy and macro-
regional strategies, digitalization and transnational challenges, and
inter-municipal cooperation.

Conclusions. The intricate dance between decentralization, local
self-governments, and regional development organizations in the
European Union paints a complex yet promising tableau. Through
the lens of various sources and empirical insights, we’ve navigated the
multifaceted dynamics of local-regional cooperation within the
EU framework. But as we conclude our investigation, it’s pivotal
to distill the insights garnered and project their implications, especially
in the context of Ukraine.

Ourjourney through the literature elucidates that decentralization,
while challenging, offers a strategic pathway to achieving enhanced
governance, citizen participation, and tailored service delivery. The
experiences of Eastern Partnership countries further underscore the
significance of local democracy in transitional phases, revealing both
the challenges and opportunities intrinsic to such endeavors.

The EU’s proactive role in fostering governance reforms, both
internally and in its external relations, amplifies its position
as a normative power. Its continued support and policy frameworks
provide a roadmap for regions and countries aspiring to refine their
governance structures.
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Drawing parallels with Ukraine, the EU’s practices
in decentralization and local-regional cooperation present several
opportunities: 1) adaptive Governance Models: Ukraine can adapt
the varied models of decentralization practiced within the EU,
tailoring them to its unique socio-political landscape. This can aid
in decentralizing power effectively while ensuring that local needs are
met; 2) inter-municipal Cooperation: As highlighted by the OECD,
inter-municipal cooperation stands out as a contemporary trend
in decentralization. For Ukraine, this can translate into fostering
collaborations between adjacent municipalities, thereby pooling
resources and expertise to achieve shared objectives; 3) learning from
Transitional Experiences: The Eastern Partnership countries’ journey
offers valuable lessons for Ukraine, especially in consolidating local
democracy amidst modernization efforts. By studying their successes
and pitfalls, Ukraine can strategize its decentralization endeavors more
effectively; 4) leveraging EU Support: As an aspirant for closer ties
with the EU, Ukraine can capitalize on the EU’s vested interest
in promoting governance reforms. Tapping into the EU’s support
structures, policy expertise, and funding mechanisms can expedite
Ukraine’s journey towards enhanced local and regional governance.

The interplay between local self-governments and regional
development organizations, as observed in the EU, is more than just
an academic exploration. It’s a testament to the power of cooperative
governance, a beacon of what’s achievable when local autonomy
marries regional vision. For countries like Ukraine, these insights
aren’t just instructive; they are transformative, pointing towards
a future where governance is not just decentralized in letter but
empowered in spirit.
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0. O. IMeTpummn
JlenenTpasizoBaHe CiiBpOOITHUIITBO B YNPABJIiHHI: OLIHKA POJIi OpraHis
MICIIEBOT0 CAMOBPSIAYBAHHS TA OPraHisaujiii perioHaJIbHOr0 PO3BUTKY
B €Bponeiicbkomy Coro3i

Anomauisa. 1[a cmamms 3aeaubaroemscs y CKAAOHI 834EMOBIOHOCUHU MIdIC
OpeaHaMU MICUe8020 CaMO8PAOYB8AHHS MA OPLAHI3AUIAMU DE2IOHANbHO20 PO36U-
mxy 6 €eponeiicvkomy Corosi (EC). Ipynmyrouuce na 3miwianomy nioxooi,
60HA CUHME3YE GUCHOBKU 3 OCHOBHUX AiMepamypHux oxcepen, makux
sk enapmamenm mixcHapoonoeo pozeumky Beaukxoi bpumanii (DFID),
€eponeiicokuii komimem pecionie (COR), €sponeiicokuili napaamenm
ma Opeanizauis exoHomiunoeo cniepobimnuymea ma pozeumky (OECP).
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OcHoeHa mema 00CAIONCeHHs — PO3KPUMU OA2amo8UuMIpHi acnekmu deyeHmpa-
Ai3auii 3 0c0OAUBUM AKUEHMOM HA MOMY, AK 60HA (POPMYE ma 8NAUBAE HA NO-
PAOOK OeHHUll PeciOHANbHO20 PO3GUMKY WA MEXAHI3MU CRINbHORO 8PAVYEAHHS.

Jlocaidocenns oxonaroe WUpoKUll cnekmp: 6i0 0CHOBONOAONCHUX KOHYeNnYill
deyenmpanizauii ma ii éceocscnoeo 3navents 8 €C 0o KoOHKpemHo2o 00cgidy
kpain CxioHoeo napmHepcmea, AKuil NiOKpecae HIAHcU KoHcoridayii micye-
80i demokpamii Ha nepexionux emanax. Bajxcausoro memoro, wo uniusae
3 ananizy, € poav €C 9K HOpMAMUBHOI CUAU, WO CIMUMYAIOE pedhopmu 8pady-
BAHHS MA CNPUSE CIMBOPEHHIO cepedo8ULa, CNPUAMAUB020 045 Micleeoi ma pe-
2IOHaNbHOI cnienpayi.

Bucnosku cmammi, 6 aKux 6UukAadeHo 0CHO8HI GUCHOBKU, 3AHYPIOIOMbC
6 He3sidaHi 600u, npoekmytwouu Hacaioku npakmuxku €C oas Ykpainu.
Ilposodsauu napaneni mixc wasxom deyenmpanizauii ¢ €C i npacHenHAMU
Ykpainu, docaioxncenns euceimaroe Kinvka moxcausocmeil. Ceped Hux — no-
meHyian adanmuenux mooeneil ynpasainHs, NPUCMOCo8aHux 0o YHIKaANbH020
coUianbHO-noAIMu4HO0 Aanoulagpmy Ykpainu, nepcnekmusu MidcmMyHiyunanb-
H020 ChiBpoOIMHUUMEA K IHCMPYMeHmMY CRIAbHO20 PeciOHANbHO20 PO3GUMKY,
a makKoic NOMeHYilIHI ueo0U 8i0 BUKOPUCMAHHS CIMPYKMYP NIOMPUMKU pepopm
epadysanns 3 6oky €C.

[Ipedcmasneni mym eucHo8KU He Auuie OONOBHIIOMb AKAOeMIUHUI OUCKYPC
npo deyenmpanizosane 6ps0y8ants, aie ii NPONOHYHMb npasmamuyri ioei ons
noaimukis, ocobauéo 6 makux kpainax, Ak Ykpaina, wo cmosams Ha noposi
MPaHcoOPMAUitiHUX 3MIH 8 YRPAGAIHHI.

Karouoei caosa: Jleyenmpanizauis, micuese camospsaoyeants, 0peanizayii
pecionanvroeo pozsumky, €sponeticokuii Coro3, Yxpaina, mooeni ynpaeainms,
MinemyHiyunanvre cniepoodimunuuymeo, Cxione napmuepcmeo, adanmuene
YNPAGAIHHSL.
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MPOBJIEMHI NUTAHHA I'IPMWHHT'[H
MYHILUUNANBHOIO KOAEKCY YKPAIHMU

Anomauyis. Cmamms npucesueHa 00CAiONCeHHIO CYHACH020 CINAHy ma nep-
cnekmueam npuiinamms Myuiyunasvnoeo Kodexcy Ykpainu. Buceimaeno
PIBHOMAHIMU n02As0U HAYK08Yie cmocosHo idei kooughikauii MyHiyunanibHo2o
3aKOHO0ABCMBA HA 3a2ANbHO0ePICABHOMY pi6Hi 6 Yipaini. Po3kpumo cyuachuii
cman ma npobaemHi numannsa npuitnamms MyHiyunaavroeo kodexcy Ykpainu
3 ypaxyearHam peghopmayiinux npoyecie micyeeoeo camogpadysanns. Ilpobaema
numanns npuiinamms MyHiyunanshoeo kodekcy Yipainu Ha cb0200Hi 3aruma-
emobca dyace akmyanvro. He 36anxcarouu na me, wo dymku 6aeamvox 64eHux
i3 numats 0OYINLHOCMI 3aNPOBAOICEHHS 0AH020 DOKYMEHMA PO30INUAUCS, 8Ce
e maku éapmo 3aysaxcumu, wo Myuiyunanvruil kooekc Yxpainu — ye éasic-
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Aueuil OKyMeHm, AKull Mae cmamu €OUHUM HAOOPOM NpaAgua, AKi 0036045Mb
3aeepuumu 0eyeHmpanizauiro, Cmeopumu npo3opi ma eexmueHi napmHepcoKi
BIOHOCUHU MIJIC UEHMPANBHOIO 61a0010 ma micyesumu epomadamu. Tomy Ha cbo-
200HI cmoimb éadicauee 3a80aHHA w000 po3poOKU | NPULIHAMMA AKICHO20 00~
Kymenma, sxuii 6yoe gionogioamu nompe6am Cy4acHoCmi.

Karouosi caosa: micyese camoepsadysanns, Myniyunaarvuuii Kodekc
Ykpainu, pechopmyeanns micyeoeo camospsdysanus.

ITocranoBka npodsaemu. Ha cygacHoMy eTtari 1ep>kaBHOTO PO3-
BUTKY YKpaiHU BaroMMM YMHHMKOM TOAAJbIIOI 1eMOKpaTU3allii
CYCITUJIBHOTO XKUTTS € BIOCKOHAJEHHS MiCLIEBOTO CAMOBPSITYBaHHSI.
BaxnuBe 3HaueHHS WISt e(eKTUBHOTO (PYHKIIIOHYBaHHST CUCTEMU
MiCIIEBOTO CaMOBPSIIYBaHHS Ma€ IOT0 HOpMAaTUBHO-TIPaBOBA perJia-
MeHTAallisl.

Ha croronni B YkpaiHi icHye BeIMKUIT MacuB 3aKOHOAABCTBA,
1110 PeryJIIO€ IislJIbHICTh MiCLIEBOTO CAMOBpPSIAYBaHHSI. AJie TIporajiu-
HU, TyOJIFOBaHHSI HOPM 3aKOHOJABCTBA, TEPMiHOJIOTiYHA TUTyTAHUHA
€ BarOMMMU TIepelIKOAaMU Ha HUISIXY MTOOATbIIO0I JeMOKpaTH3alii
MiCLIeBOTO caMOBpsiAyBaHHS. TOMY OIHUM i3 LIJISIXiB BUPIILIEHHS
3a3HaYeHUX MPo0IeM € NPUKAHITTS MyHILIMNATILHOTO KOJAEKCY.

AHani3 ocTaHHix mochimkens i myoaikauniii. [nes konudikarii
MYHILIMTTAJILHOTO 3aKOHOMIAaBCTBA Ha 3arajibHOEep>KaBHOMY PiBHi
B YKpaiHi icHye BXe q0BoJIi JaBHO. OJHAaK MOTJISIM BUSHUX Ha Te,
SIK caMe MOXKe OyTHU IpoBeleHa Il Konudikalrist, Bigpi3HIIOThCS.
Jlesiki HayKOBIIi BBaXKaloThb, 110 MyHillMNadbHUMI KOAEKC YKpaiHu,
Mae SIBJSTU CO0O0I0 CYKYMHICTh HOPM MPO BCi BaXJIUBi MUTaAaHHS
MicueBoro camoBpsinyBaHHs. [1. A. Tkauyk ta O. b. Kaumap BBaxa-
I0Th, 1110 HEOOXiTHICTh Koau(iKallii MyHIlIUIIaJTbHOTO ITpaBa 3yMOB-
JIIOETHCS TUM, IO CYJaCHUI CTaH HOPMATUBHOI 0a3M MiCIIeBOTO
CaMOBPSITyBaHHSI HE 3aBX/IU Ja€ 3MOTY HACEJIEHHIO 3HAHOMUTHUCS
3 MyHiIUNAJIbHUMU HOPMAaTUBHUMM ITPAaBOBUMU aKTaMU i BUKOPUC-
TOBYBATH iX, 1110, 3 OJJHOTO OOKY, 3HIXKYE e(heKTUBHICTh IX peasizailii,
a 3 IHIIOTrO — HE A€ MOXJIMBOCTI XUTEJSIM 3aXUILAaT CBOI MyHill1-
MaJibHi TTpaBa, KOHTPOJIOBATU POOOTY OpraHiB Ta MOcaaoBUX OCib
MiCLIEBOI'O CAaMOBpPSIIYBaHHS TOLLIO. Y CTAaTTi BOHU BeIyTh MOBY IIPO
HEOOXiAHICTh NPUAHATTI MyHILMIIATbHOTO KOAEKCY YKpaiHu

388



DlepxaBHe GYAiBHULITBO Ta MiCLleBe CaMOBPA/yBaHHA Eneuiaanuﬁ BUNyCHK, 2021

Ta YKpaiHChKo1 XapTii micuieBoro caMoBpsimyBaHHs[1].H. B. Mimuna
ta K. B. [o/10BKO y cBOii1 HayKOBii1 mpaili BUCTYIWIM 32 BiACYTHICTb
noTpedu y po3po0bieHHi Ta npuiiHATTi Koaekcy 3aKoHiB Mpo Miclie-
BE CaMOBpsIIyBaHHS B YKpaiHi (MyHilIMIIaTbHOTO KOAEKCY YKpaiHU).
3a3HauyuIu, 110 i Yac MpoBeIeHHs Konudikaliii MyHilIUIaJIbHOTO
3aKOHOJIaBCTBa YKpaiHU 32 00CSITOM OXOITJTIOBAHOTO KOAU(iKalli€lo
HOPMATUBHOI'O MaTepialy HEOOXiMHO BiIaTU TIEpeBary 3[iiiCHEHHIO
iHCTUTYLIiIHOT Konudikalii yepe3 nmoaajplile BAIOCKOHAIEHHS 3a-
KoHy Ykpainu «I1po micuieBe caMoBpsimyBaHHS B YKpaiHi» [2].

Bapto 3ayBaxkutu, 1110 JOLUIbHICT IpUAHATTSI KomeKcy 3aKOHIB
Mpo MicClieBe CaMOBpPsIIyBaHHA B YKpaiHi (iHakie Kaxydyu, MyHi-
LIUMITAJIBHOTO KOJEKCY YKpaiHM) € MpeaMeTOM HayKOBOTO Ta Mpak-
truHoro auckypcy 3 2000-x pp. ITicas 2010 poky TparisioThes Tulie
MOOAUHOKI Mmy0JIiKallil, TPUCBSIUEHI JOLIIbHOCTI HPUAHSITTS LILOTO
konexkcy. HeomHopa3oBo Taky ifieto BUCIOBIIOBAIM Pi3Hi HAYKOBII,
Hanpukiaf, I1. A. Tpauyk y cBoiit MoHOrpadii Ha TeMy «AnMiHicTpa-
TUBHO-TIPAaBOBi 3acaau peopMyBaHHs MiclieBoi Iy0OJIiuHOI Baagu
B YKpaiHi» [3].

Taxkuii He3HAYHUI piBEHb 3a11iKaBIEHOCTI YKPAiIHChKUX BUEHUX
y nojanblliii po3podili nmpodieMaTuku MyHIIMITaJTbHOTO KOIEKCY
VKpaiHu MOKHa OOIpYHTYBATH BiICYTHICTIO BiAITOBIAHOI ITOITUYHOI
BoJIi. Amke Ha po3risia [lapiameHTy YKpaiHu IIpoexT BiAIIOBIAHOIO
HOPMAaTUBHO-TIPABOBOTO aKTYy OyJ10 BHECEHO JiMliie ofiuH pa3 —y 2000
poui. Muetbest mpo npoekT Koxekcy 3aKoHIB Mpo MiciieBe camo-
BpsIAyBaHHS B YKpaiHi (MyHillMnaabHOro Koaekcy YKpaiHu), pe-
ectp. Ne 6287 Bin 13 rpyanst 2000 poky|[4].

J10 SIKOCTi IbOTO TOKYMEHTA MOXKHA Mpe’ IBUTH OaraTo MUTaHb,
MpOTE Ha TO MOMEHT BaxJIMBUM OYB caM (baKT MOCTAHOBKM MTUTAH-
H$I TIpO cTBOpeHHs 11boro Komekcy.

Merta cTarTi 10JsIra€ B pO3KPUTTiI MPOOJEeMHUX MUTaHb MPU-
HaTTa MyHinunaisHoro Kogekcy Ykpainu Ta nogaablivii po3Bu-
TOK MiCLIEBOTO CAaMOBPSIAYBaHHS B CYYaCHUX peaisix.

Buknan ocHoBHOTro MaTepiaxy. AHaJli3yl0uu €AMHUI TPoeKT My-
HILUMNAJbHOTO KOJAEKCY YKpaiHu, CJIiJ 3a3Ha4UTH, 1110, ITePII 3a BCe,
MPUBEPTAE yBary BiICYTHICTh 3 BU3HAYEHICTIO HAlMEHYBaHHSI KO-
nekcy. [lepiirmM HaBoaUTbCS HaiiMeHyBaHHS «Koaekc 3aKOHiB Ipo
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MiclieBe caMOBpsIIyBaHHS B YKpaiHi», IicCJIsl LIbOTO Y Iy>KKaxX — Ha-
WMeHyBaHHS « MyHIIIUMAIBHUM KOAeKC YKpaiHu». SAKIo cyo’ eKTr
3aKOHOMABYOI iHilliaTUBU — aBTOpU [IpoekTy — He 3MOrn BU3HA-
YUTUCH 3 HAHMEHYBAHHSM, 1€ MOXE CBiIUUTHU MPO HEAOCTaTHHO
MOBHE PO3YMiHHSI HUMU 200 MacUBY ITPaBOBOI'O PETY/IFOBaHHS Maii-
OyTHBOI'O KOJEKCY, a00 MOro iCTOTHUX BiIMIHHOCTEN Bill YUHHOTO
3akony «IIpo micuieBe camoBpsiiyBaHHS B YKpaiHi». HaBith npu
HasIBHOCTI iHIIMX MipKyBaHb, «ITOABiiHE» HAMEHYBaHHS MPOEKTY
3aKOHY He € TUITOBUM JJIsI 3aKOHOTBOPYOI IisSIbHOCTI B YKpaiHi,
1 111 HEBU3HAYEHICTh Ta IBO3HAYHICTh € apTyMEHTOM <«IIPOTU»,
a He «3a» IPUHUHATTI MyHIilMNaIbHOTO KofeKey Ykpainu. Criin 3a-
3HAUMUTH, 110 Hapa3i B YKPATHChKIill IOpUANYHI JliTepaTypi chopmy-
BaBCsI MiAXiJ, BiIMOBIIHO OO SIKOTO OUIBIIICTh (DaxiBLIiB 3 MyHill1-
MaJbHOTO MpaBa MUIIYTh He TTpo «Komeke 3aKoHIB Mpo MiclieBe
CcaMOBpSITYBaHHS B YKpaiHi», a Mpo «MyHiluunaabHUii KoAeKc YKpa-
iHM». OgHaK, mo-Tepiie, OiAbLI JOLIBHUM BUIAETHCS 3aCTOCOBY-
BaTH Ty Ha3BY, 3a SIKOIO MOXHa Yy pa3i HeOOXiZHOCTI BifIIyKaTH 00-
TOBOPIOBAHMI MPOEKT 3aKOHY YKpaiHU, a TTo-Apyre, HaliMeHyBaHHS
«Kopexc 3aKkoHiB Mpo MiclieBe caMOBPsITyBaHHS B YKpaiHi» 3HAYHO
OisTbIlIe Y3roIKEHO 3 Te3aypycOM YUMHHOTO 3aKOHOAaBCTBA YKpaiHu,
Ha BiIMiHY BiJ HaliMeHyBaHHS « MyHILMITaJIbHUI KOAEKC YKpaiHW».

O3HalioMJIeHHS 3i 3MicTOM nepiux crateil mpoekty Kogekcy
3aKOHIB MPO MicleBe CAaMOBPSAYBAaHHS B YKpaiHi Ja€ MilcTaBu
chopMyTIOBaTU HU3KY 3ayBaXkKeHb Y KOHTEKCTi JocimkeHHs. [Tepin
3a Bce, aBTopu [IpoekTy BBaxkaloTh 3a HEOOXiJHE 3aCTOCOBYBATHU
ITOHSITTS «3aKOHOIABCTBO» Y BY3bKOMY 3HAUCHHI, KOJIU MIETHCS IIPO
MYHilLlMaJbHE 3aKOHOJABCTBO YKpaiHU. ¥ cTatTi 5 « MyHilumnajibHe
3aKOHOAABCTBO YKpaiHMW» YyacTMHA | BCTAHOBIIIOE, 1110 «I[TPAaBOBUI
cTaTyc MiCLIEBOTO cCaMOBPsIIyBaHHS B YKpaiHi Bu3HauaeTbcss KoH-
ctutylieto Ykpainu, uuM Konekcom Ta iHmmMmu 3akoHamMu YKpai-
HUW», @ YaCTUHA 3 — 1110 «Mi>XKHAPO/AHI TOTOBOPU 3 TMTaHb MiCLIEBOTO
CcaMOBPSIAYBaHHSI, 3rojla Ha 00OB’SI3KOBICTh SIKUX HajiaHa BepxoBHOIO
Panoro Ykpainu, € cKjiamoBo0 YaCTUHOIO MYHILIMIIATbHOTO 3aKOHO-
naBcTBa YKpaiHur». [lonpu Take nepekoHaHHs aBTopiB IIpoexTy,
IXHIO IyMKY HaBpsI Y MOXHa noaututu: y Po3nini 1 aprymeHTtyBa-
Jlach Te3a, 110 MyHillMITaJbHe 3aKOHOAABCTBO YKpaiHU HaBPSI
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yy Oyzae LiJicHUM 0e3 ypaXyBaHHSI HOpMaTUBHO-TIPAaBOBUX aKTiB
cy0’€eKTIB MiclIeBOTO caMOBpsAyBaHHS. [IpOEKT € LiKaBUM TUM,
1110 1oro aBTOpHU y CcTaTTi | 3amponoHyBaiu Ae@iHillil0 MOHATTS
Kopekcy 3akoHiB mpo MiclieBe caMoBpsiAyBaHHS YKpainu: «Konekc
3aKOHIB TpO MiClieBe CaMOBPSIAYBAaHHS — 11€ OCHOBHUI KOMILIEK-
CHMIA 3aKOHOAABUMIA aKT, 1110 BignosBigHo g0 KoHcTutyuii YkpaiHnu
Ta 3araJbHOBU3HAHUX HOPM MiXKHApOAHOIO MpaBa Peryjtoe CyCHilb-
Hi BIITHOCUHM, MOB’s13aHi 3 BUPILLIEHHSIM COLIiaIbHO-€KOHOMIUHUX,
KOMYHaJIbHO-TTIOOYTOBMX Ta iHIIMX IMUTaHb MiCLIEBOTO 3HAYEHHS
rpoMagssHaMU YKpaiHU — XXUTEJISIMHU CiJl, CeTUIL, MicT»[4].

Lle BU3HaUeHHSs BUKJIMKAE OaraTo 3ayBaxkeHb. [1o-niepiue, 3mic-
TOBHE 3ayBaxkeHHs1. ABTopM [IpoeKTy HaATO 3BYXYIOTh MPeAMET
MYHILMITaJIbLHOTO TIpaBa, HaMaralo4uuch 3akpinutu, 1o Kougekc 3a-
KOHIB PO MiClieBe CaMOBpSIAyBaHHS B YKpaiHi perjiaMeHTyBaTUMe
«CYCTIbHI BITHOCUHU, MOB’13aHi 3 BUPILIEHHSIM COLIIaTbBHO-EKOHO-
MiYHMX, KOMYHaJIbHO-TTOOYTOBUX Ta iHILIMX MUTaHb MiCLIEBOTO 3HA-
YeHHS IrpoMaasiHaMu YKpaiHU — XXUTEJSIMU CiJl, CeIUI, MiCT».
IIparnenHs aBropiB [1poexTy no AenosiTu3alii MiclIeBOro camo-
BpSITYBaHHS € OUCBUIHIM, OMHAK HAa CYJaCHOMY eTalli HaBPsII Y1 JI0-
LiJIbHO pOOUTH aKLIEHT Ha COLiaJIbHO-€KOHOMiIUHOMY Ta KOMYHaJlb-
HO-MOOYTOBOMY CKJIaMHUKAX, KOJIU MAEThCS PO MiClIeBe CaMOBPSsI-
IyBaHHSI.

ITo-npyre, hopmanibHe 3ayBaxkeHHs1. ABTopu [1poekTy He 3Bep-
HYJIUCh 10 0O3HAK Koau(pikoBaHUX aKTiB, Koaudikalii, konudika-
LilfHOI JisIBHOCTI, MPO 110 CBIAYMTh BiICYTHICTbh 3ragKu Mpo HUX
K y HaBeJleHOMY BU3HA4YeHHI, TaK iy IMOJOXEHHSIX CTaTTi 2 «3a-
BranHs Konekcy 3aKoHiB Ipo MiclieBe CaMOBPSIIyBaHHS B YKpaiHi»:
«Konekc 3aKOHiB ITpo MiclieBe CaMOBPSITYBAHHS CIPSIMOBaHUM
Ha peryaoBaHHS, OXOPOHY Ta 3MillTHEHHSI MiCLIEBOTO CAMOBPSIAYBaH -
Hs B YKpaiHi, 3acaj i rapaHTiii i1oro 31iiiCHeHHsI, Ha OXOPOHY IIpaB
rpoMajsiH YKpaiHU — YJIEHIB TepUTOpPiaTbHUX TPOMAaJ Ha MOBHO-
LiHHY i BCeOiUHY Yy4acTh y BUPilIEHHi MiCLIEBUX CIIpaB y MeXax,
BusHaueHUX KoHcruryuieto, iuMm Kogekcom Ta iHImmmMu 3aKkoHaMu
Ykpainu»[4].

Hapeurri, aBropu [IpoekTy He IOTpUMYBAJIUCH i€Epapxii HOpMa-
TUBHO-TIPAaBOBMX aKTiB B YKpaiHi, KOJU 3AiiiCHIOBAIN HOPMO-TIPO-
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ekTyBaHHs. Tak, y crarti 6 «HeBiamoBigHicTh HOpMaTUBHO-IIPAaBO-
BUX aKTiB, IKi peTyJII0I0Th CYCHiJIbHI BITHOCMHU Y c(pepi MiCLIeBOTO
caMOBpsITyBaHHsI» 3a3HaueHO: «HopMaTuBHO-MIPaBOBi akTH, SIKi
PeryJol0Th CYCITiIbHI BITHOCUHU Y cdepi MiCLIeBOTO CaMOBPSITyBaH-
Hsl, MpUiiMaloTbcsl Ha ocHOBI HOpM KoHctutywii Ykpainu Ta Ha
BUKOHAHHSI IOJ0XEHb 1Iboro Kofekcy i He MOXYTb CyNepeunTH Oro
TTOJIOKEHHSIM» [4].

BapTo Takox HaroJOCUTH LIOAO TOTO, 10 BiACYTHICTh HalliO-
HaJIbHOT'O AOCBiny y cdepi MpuitHATTS MyHILIMIIaIbHOTO KOJIEKCY
IpUBEpTAE yBary 10 HEOOXiZHOCTI IOIIYKY BiAIIOBIAHOIO 3apy0ix-
HOTO JOCBiy. 3BepTalourch 0 3apyOiskHOTO NOCBimy Koaudikarii
MYHILIMTIaJIbHOTO 3aKOHOAABCTBA Ha 3arajlbHONEPXXaBHOMY PiBHi,
CJIil BiI3HAYMTH, 1110 TOKYMEHTHU 3 Ha3BO1O «MyHillMNaIbHUNA KO-
JIEKC» y CBITOBIM IpakKTUlli Maiixke BincyTHi. 2KogHa 3 AeMOKpaTuy-
HUX KpaiH «3i cTaXXeM» He Ma€ TaKX HOPMaTUBHO-TIPABOBHX aKTiB.
Tak, y CnionnyueHomy KopouiserBi Bennkoi bpuraii i [TiBHiuHO1
Ipnanpgii maiixke Tak camo, sIK i B YKpaiHi, KonudikoBaHU XxapaKTep
Mae ocHoBHMIT AKT [lapimameHTy, Ha mincTaBi skoro y 1970-x pokax
BigOyacsl HaibOiablI MaciiTabOHa MyHilMIaabHa pedopma. Xoya
y CKJ1ali 3aKOHOAABCTBA € i iHIi AKTH BectmincTepchkoro [lapia-
MEHTY NP0 MYyHillMITaJbHE YIIPaBJIiHHS, HaBiTh 3 aHAJOTIYHUMU
Ha3BaMM, BOHM HE BBAXKAIOTHCS TAKMMH, 1110 MAIOTh KOTU(DiKOBaHU
xapakrep. Y @pantiiii konudikoBaHUiT XxapaKTep MaloTh 31e01TbII0-
r0 aKTU OKPEMUX MYHIUOATITETiB — OiAbIIICTh i3 HUX MPUITHSIIO
Konekcu opnonanciB. OgHi€lo i3 KpaiH, ae ai€e KoaugikoBaHU
JIOKYMEHT, OJIM3bKMI1 32 Ha3BOO 10 Kojekcy 3aKOHiB Ipo MiclieBe
camoBpsinyBaHHS (MyHinunaibHuil Koaekc) € [pysis. OnqHaky 2017
p. Konekc OyJ1o BUKjIaieHo y HOBilt pefakilii (TEKCT MOBHICTIO OHOB-
sneHo). OCHOBHOIO TIPUYMHOIO Ha3BaHO HEBiAMOBIAHICTb TEKCTY
Kopgekcy 2014 p. 0ykBi Ta n1yxy €BpomneiicbKoi XapTii MiCIIeBOTO ca-
MoBpsayBaHHs. Ha cyuacHomy etamni Konexc 2017 p. oTpumye 31e-
OibIIOrO HEraTUBHI BiITYKU, KOJIU WAETHCS MPO HOro 3MiCTOBHE
HaBaHTaKEHHSI.

Tomy, HaBpsIA YK CITi BAaBaTUCS OO PeLeIliii Tpy3UHCHKOTO 10-
cBiny y cdepi konudikanii MyHIiIUIATbHOTO 3aKOHOIABCTBA Ha 3a-
raJlbHOAEP>KaBHOMY PiBHi 3a IOITOMOT'0I0 PO3POOJIECHHS Ta MPUIAHSIT-
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T Komekcy 3aKoHiB mpo MiciieBe caMoBpsiayBaHHs (MyHiuuIanib-
HOTO KOIEeKCY YKpaiHu).

Crig 3a3HaunTH, 10 [TpoeKT Tak i He OyB PO3IJISTHYTHUI TlapJia-
MEHTOM, 3JIMIIMBIIUCH Y HaApax NpodilbHOrO KOMITETY, a CJI0OBO-
crioyyeHHs1 «MyHillunaabHUI KOAEKC» OB POKM 3HUKJIIO 3 TO-
TOYHOTO TTOPSIAKY ACHHOTO.

3a 1Ba OeCATIIIITTS BiIOyIMCS KOJIOCaIbHI 3MiHM. 3a BCiX HEO-
JIIKiB peaslizoBaHO1 B YKpaiHi pedopmu aelieHTpati3allii TMOUHHi
CTPYKTYpPHi 3pYILIEHHsI, sIKi BOHA BUKJIMKaa, MPU3BEIU 10 IMOBEpP-
HEHHS i1e1 MyHILMOAIbHOTO KOJAEKCY A0 MOJITUYHOTO TUCKYPCY,
NPUYOMY Ha HABUILIOMY PiBHi.

Inest ctBopeHHsT MyHilIMNaAbHOTO KOAEKCY aKTUBHO Movasia
obroBoproBatucs 111e B ciuHi 2019 p., Koy Mepu AeSIKUX MIiCT YKpa-
THU BUCJIOBUJIMCS TIPO HEOOXigHiICcTh yxBanTu Kogekc rpo MiclieBe
CaMOBDPSAYBaHHS, MepepaxyBaBIlIU OCHOBHI iflel: — HaJaTu MicTam
MnpaBo JejeryBaTyu MOBHOBaXKEHHs rpoMajaM CBOiX pailoHiB, sKi
MOXKHA MOPIBHATH 32 YUCEBHICTIO HACEJIEHHST 3 TePUTOPiabHUMU
rpoMagaMu, o0 KOIITH CITyCKaJIMCs Ha MAaKCMMaJIbHO HU3BKMIA
piBEHb CAMOBPSITYBaHHS; — 3aIIPOBATUTH iIHCTUTYT BUOOPHUX CY//IiB
JIJISI BUPiLLIEHHS IPiOHUX CYMepevyoK; — JaTU BEJIMKUM MiCTaM MOXK-
JIMBICTH 3aIT03MYYBAaTH HA 30BHIlIIHIX pUHKAaX 0€3 MOroIKeHHS Ta BU-
MycKaTy MYHIlIUMadbHi O0HaM (1[iHHI Tanepu, 1o BUMYCKAIOThCS
JNep>KaBHUMMU OPraHi3allisiMu); — aIMiHICTPYBaTU 3€MEJIbHUI Ka-
JIaCTp Ha MiCLIEBOMY PiBHi; — MepeBECTU Ha MiCLIEBUI piBEHb aiMi-
HiCTpyBaHHS MiCLIEBUX IMOJATKIB, €KOJOTIYHOI0 300py Ta €KOJIOTiu-
HOTO KOHTPOJTIO, PETYIIOBAaHHSI TPaIbHOTO Oi3HECY; — YCYHYTH €KC-
Tpa-MoBHOBaXK€HHsI AHTUMOHOMNOJBLHOTO KOMITeTY YKpaiHU 1110710
MiCIIEBOTO CAMOBPSITYBaHHSI; — 1I03BOJIUTU CTBOPEHHSI MYHILIUTTATb-
HOI TOJIiLIii.

¥ 2020 polri 1o UMX igeii 0yio TogaHo: — «IIpsiMe HapOdOBIaIIs
y rpoMafii», SIKe Ma€ BUPAXATUCS Y MicLIeBUX pedepeHaymax 3 iHi-
1iaTUBM MEUIKaHI[iB Ta MyHILMITaJiTeTy, MpaBi 3aIPOBAAXKEHHS
CEJIEKTMBHUX IMOAATKiB Ha MiCILIEBOMY PiBHi, KOHTPOJIi TPOMAaJISIH HaJ
MiCLIEBOIO BJIA/I010 32 JOITOMOTOIO BiIKPUTUX PEECTPIB KOMYHAIBHOI
BJIACHOCTI Ta CUCTEMU TPOMAJICHKOTO ayIUTy; — Mepeaada yrpapsiH-
Hs1 Ha piBeHb I'poMajl, JiKBigalis paloHHUX AepKaBHUX aAMiHicTpa-
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1iii, 3aMiHa obimepxXKaaMiHicTpalliii ogicaMu npedeKTiB, SIKi BU-
KOHYIOTb JIMIIIE HATJISIIOBI (DYHKIIIT; — MpsiMi OIOMKETHI BiTHOCMHUI
MiX TPOMAIOI0 Ta AEPKaBOI0; — TTOBHE TTOKPUTTSI CYOBEHIIiSIMU CO-
LiiabHOrO 3a0€e3MeueHHs, TOLIKIJIbHOI Ta 3arajJbHOi CEpeIHbOI OCBi-
T, IEPBUHHOI MEAUYHOI JOMIOMOI'M, BKIIOUAlOUM YTPUMaHHS 3a-
KJIa1iB OCBITU Ta MEIULIMHU.

AKTUBHI 3pylIEHHSI TUTaHb NPUAHATTS MyHIIMIATBHOTO KO-
nekcy Bigoynucs 25 mortoro 2021 poky, koiu I1pe3uaeHT Ykpainu
ningnucaB Yka3 «[Ipo KoHrpec micuieBuX Ta perioHajJbHUX BJIaJ [IpU
IIpe3uaeHTOBi YKpaiHu», IKU CIIpUATAME BCTAHOBJIEHHIO SIKICHO
HOBUX BiTHOCHH MiX LIEHTPAJILHOIO Ta MIiCIIEBOIO BJIamoi0. 3a3Ha-
Yajioch, 10 MNEPIIUM [JIOOATbHUM MMUTAHHIM, Ha IKOMY CJIiji 30Ce-
peAUTHCH HOBOMY OpIraHy, Ma€ CTaTH IMiArotroBKa MyHILMIIaIbHOTO
KoJekcy YkpaiHu. [5].

KoHrpec npaiioBatuMe 3a Ipukiiagom ctBopeHHst KoHrpecy
Paau €ponu. BiH Mae Ha MeTi 3MiHIOBaTU MiAXOAU 10 POOOTHU 3 pe-
rioHaMu Tta OiJiblll e(PeKTUBHO IpalloBaTU Ha KOXHUI pEerioH
Ta KOXKHOTO TpoMasTHUHA YKpainu. BinnosinHo no [TomoxeHHs po
Konrpec MicuieBux Ta perioHaabHUX Biaf npu [1pe3uneHTosi Ykpa-
iHM, 3aTBepaKeHoro Yka3oM Ilpe3uneHra Ykpainu Bin 4 6epe3Hs
2021 poky Ne 89/2021 cTpykTypa 1aHOTO OpraHy CKJIaga€eThCsl 3:
I1pes3unii, siky ouontoe [1pe3uaeHT i 10 cKJiaay sIKOi BXOASTh HaiiBU -
1Ii mocanoBi ocodu nepxasu; [1anatu micuesux Bnan; [1anatu peri-
oHiB. KoxHa 3 nux Ilanat camocTiiiHO oOupae cBOE KEPiBHULITBO
Ta aejierye o Tpbox npeacraBHukiB y [Mpes3unito Konrpecy. I1pe-
3uist KoHrpecy noBuHHa 3acigaT IOMicsLsl, e Ma€ 00roBOpIOBa-
TU BUPIILLIEHHS MiCLIEBUX Ta perioHaIbHUX MpobseM. [1anata micue-
Bux Biaja Ta [lanara perioHiB 30MpaeThCs pa3 Ha KBapTai (3 micsiti)
i IMoJa€e mporo3uilii 10 mopsaaky aeHHoro Ilpe3unii. 3aranbHe 3aci-
nmanHg Konrpecy mae BinOyBarucs 2 pa3u Ha pik [6].

BapTo HarojlocuTu Ha TOMY, IO HACTYITHOTO JHS ITiCJIST CTBO-
peHHs KoHrpecy MicueBux Ta perioHanbHux Bian (KMPB) y mia-
KOMITeTi 3 MUTaHb MiCLIEBOrO CaMOBpSIAYBaHHSI Ta OpraHiB caMo-
opranizauii BepxosHoi Paau Ykpainu po6oua rpyra rnpeseHTyBajia
(inanpHy Bepcito HOBOI penakilii 3aKOHY PO MiclieBe CaMOBPSITY-
BaHHs. [TpoekT OyJi0 po3po0IeHO aBTOPCHKUM KOJEKTUBOM ITiJI
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KepiBHULITBOM KepiBHUKaA LIeHTpy MOJiTUKO-TIpaBOBUX pedopM.
Ha xpyrmomy crouni 1 6epe3nst 2021 poKy TOMINIHII ITaBa Ipodiab-
Horo nigkoMmitety BepxoBHoi Paau mo3uiiioHyBaB 3aKOHOMIPOEKT
SIK MOXJIMBUM MyHiuuMmnmanabHuii Kogekc. Pobora Han 1OKyMEeHTOM
TPUBAE y MiIKOMITETi 3 MUTaHb aAMiHICTPATUBHO-TEPUTOPIaTbLHOIO
YCTPOIO Ta MiCIIEBOIO CAMOBPSITyBaHHSI.

3aKOHOMPOEKT Maifxke TMTOBHICTIO MPUCBIYCHUN OEeTaIbHOMY
peryJloBaHHIO AiSIIBHOCTI OpraHiB MiCLIeBOrO CaMOBPSIAYBaHHS.
InaBu, sKi BiZTHOCSATBCS 10 MOIiTY TOBHOBaXKEHb MiCIIEBOIO CaMO-
BpSIAYBaHHS Ta LEHTPaJIbHOIL Baau, 3aiiMaloTh MeHIne Hix 20 %
TeKCTy nokymeHTa. [lepesik moBHOBaXeHb JAEPXKaBHOI BIaAu, SKi
He MOXYTb OyTH JieJieroBaHi rpoMajaam, 3a BCi€i CBOET pO3MUTOCTI
MiCTUTh 0€3J1iU pi3HUX BUIIB KOHTPOJIO, Y TOMY YMCJIi IIOA0 Aep-
JKaBHMX I1OJIATKiB i 300piB, 3aKPiIlJICHUX 32 MiCLIEBUMU OIOKETaMU
(m.8 ct.81).

VY TekcTi, Mo cyTi, BiACYTHE po3MeKyBaHHSI MOBHOBaXEeHb Mixk
JIep>KaBHOIO BJIaJIOI0 Ta MYHILIMMTATITETAMU, SIKi y MeXKaX CBOET KOM-
MeTeHIIii 3000B’A3aHi «pO3BUBATUY, «ITIATPUMYBATU», «CIIPUSITU»
3HaYHOMY CITHCKY 3aBIaHb y MexKax cep ColliaTbHOTO 3a0e3IMeueH-
HsI, OCBiTH, OXOPOHU 310poB’d. [Ipu 11bOMY B MPOEKTi TaK i HEe BU-
pileHo npodJjemy (piHaHCYBaHHSI BAKOHAHHS JIeJIeTOBaHUX TOBHO-
BAXEHb, HE MIPUBEICHO Y BIATIOBIAHICTb 10 TOBHOBAXXEHb MiCLIEBOTO
CaMOBpSITyBaHHS BUIATKOBY YaCTUHY BIoIKeTHOTO KOIEKCy, HeMae
YiTKOTO BU3HAYEHHSI TOBHOBAXKEHb HOBUX pallOHHUX paj. HaTomicTb
y TpoMaJ BUHUKAIOTh HOBi BlAacHi MTOBHOBaXXeHHsI 0e3 rapaHTiii
(piHaHCYBaHHS X BUKOHAHHSI.

1Ig KoHUenLiss KapAMHAIbLHO Bilpi3HSETHCS Bill Ti€l, 1110 CHO-
YaTKy 3assBWIN Ta IIPOCYBAIOTB JIiIEPU MIiCIIEBOTO CAMOBPSITYyBaHHS —
iHiLIIaTOpPX HUHILIHBOTO BIPOBAIKEeHHSI MyHILIMIaAbHOTO KOAEKCY
y IOJIiITUYHOMY ITpocTopi YKpaiHu. Biaga rporoHye He «aepkaBa
3HU3Y-BTOpY», a MMO0YIOBa €NMHOI BEpPTUKAJi 3 YIOCKOHAJICHHIM
iCHYI0YMX M€XaHi3MiB KOHTPOJIO 3BepXy. AJle pyX Ha3ycTpiu yxe
rnoyaBcsl, i CTOpOHU 3MYIIEHi OyayTh OilTH SIKOTOCh KOMITPOMICY.
Binknactu inero MyHIiLUIIaIbHOTO KOJIEKCY Ha 0araTto poKiB HaBpsi,
YU BAACTHCS — FPOMAIA 3HAXOIATh Cy0 €KTHICTh i €(DEKTUBHY TOpU-
30HTaJbHY KOOpIMHALi0. AJle Uu Oyae JOCSITHYTO KOMITPOMiCy
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B KaJIEHLIi}0 HUHIILIHBO1 BJIaJX Y1 BXE 32 HOBOI BJIa[, TTOKU 1110 TTPO-
THO3YBaTHW HEMOXJIMBO. [TeBHOIO Mipo10 11e MUTAHHS MOJiTUYHOI
BOJIi, aJle Hapa3i He Ma€ Hi KOHLIEIIii, Hi IKMXOCh 3MiH.

BuchnoBku. O1xe, mpobdjeMa MUTaHHS NPUUHATTS MyHiumaab-
HOTO KOJIEKCY YKpaiH! Ha ChOTOIHI 3aJINIIIAETHCS TyKe aKTyaJIbHOIO.
He 3Baxkaiouu Ha Te, 1110 AYMKU 0araTboX BUEHMX i3 TUTaHb JOLiIb-
HOCTI 3alpOBaXKEHHS JaHOTO TOKYMEHTA PO3AIMIMCS, BCE 3K TaKU
BapTO 3ayBaXXUTH, 110 MyHiLMMaJbHUI KOJAEKC YKpaiHU — 1€ BaXK-
JIMBUM TOKYMEHT, SIKUM Ma€ CTaTU €ETMHUM HaOOPOM MpaBuJ, SIKi
JTO3BOJISITh 3aBEPIIUTU IELIEHTPAJTi3al1lit0, CTBOPUTH ITPO30pi Ta ehek-
TUBHI ITAPTHEPCHKi BITHOCHMHU MiX LIEHTPAJILHOIO BJIaJ0I0 Ta Miclie-
BUMU rpoMagamMu. Tomy Ha CbOTOJIHi CTOITh BaXJIMBE 3aBAAHHSI 111010
PO3POOKM i MPUITHATTS IKICHOTO TOKYMEHTa, SIKUii Oy/ie BiaroBsina-
TU MOTpedaM Cy4acHOCTI.
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T. V. Steshenko, S. V. Boldyriev
Problematic issues of adoption of the municipal code of Ukraine

Summary. At the present stage of state development of Ukraine an important
Jactor of further democratization of social life is considered to be the improvement
of local self-government. Its normative-legal regulation is of great importance for
effective functioning of local self-government system. It is worth mentioning that
appropriateness of adoption of Local Self-Government Code in Ukraine (in other
words, Municipal Code of Ukraine) is the subject of scientific and practical
discourse since 2000s. For all the shortcomings of the decentralization reform
implemented in Ukraine, the profound structural shifts it caused led to the return
of the idea of a municipal code into political discourse, and at the highest level.

In 2021, the President created the Congress of Local and Regional Authorities
to replace the Council for the Development of Communities and Territories, and
tasked its members with developing a Municipal Code of Ukraine. The President
said that the Congress of Local and Regional Authorities will have its own
permanent office, and its work must be as effective as possible, not just «on paper.
According to the President, the first global issue that the new body should focus
on is the Municipal Code of Ukraine. It was noted that there were different visions,
different models of that document, but it was necessary to elaborate a code that
would facilitate not only the development of separate regions, but also strengthen
unitary and indivisible Ukraine. The President emphasized that the central and
local governments are not competitors or rivals, but partners and one team.
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The article is devoted to the study of the current state and prospects
of adoption of the Municipal Code of Ukraine. Diverse views of scientists about
the idea of codification of municipal legislation at the national level in Ukraine
are highlighted. The modern state and problems of adoption of the Municipal
Code of Ukraine in view of the reform processes of local self-government are
revealed. The problem of adoption of the Municipal Code of Ukraine at present
is very urgent. Though many academics are divided on the expediency
of introducing this document, the Municipal Code of Ukraine is an important
document, which should become a single set of regulations to complete
decentralization and create transparent and efficient relations between the central
government and local communities. Therefore, the important task for today is to
develop and adopt a qualitative document, which will meet the needs of the times.

Keywords: local self-government, Municipal Code of Ukraine, local self-
government reform.
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Ta KpaiHOIO-TIPETEHAEHTOM, siKa 3a3BUYail (pOPMYETHCS BXKE Ha paH-
HBOMY eTalli mpoliecy Berymy no €C i 3am0Bro 10 MoyaTky Imepero-
BopiB 1po BcTym 10 €C € dhiHaHCyBaHHS Ta TEXHIYHA JIOTIOMOTa,
110 HAAETHCST KpaiHaM-TIPEeTeHACHTaM 3 METOIO CITPUSTHHS JOCSIT-
HEHHIO HUMU CTaHJAPTiB, HEOOXiAHUX sl yieHcTBa B €C.

Lls momomora HamaeTbCs Ha €TalTi, 110 Iepenye BeTymy a0 €C,
yepe3 pi3Hi iHcTpymMeHTH, ssK-0T: Phare, ISPA, Sapard ta CARDS.
32006 poky dhiHaHCYBaHHS HAJAE€ThCS Yepe3 Pi3Hi MOKOMIHHS (HOH-
niB IHCTpYMEHTY JOTIOMOTHY Ha eTarli IMiAroTOBKU KpaiH-KaHAUIaTiB
i3 3axigHux bankan i Typeuuunu o Bctyny B €C, a' y BUnaaKky
CXiTHOEBPOTIEMCHKIX KpaiH — uepe3 (poHau €BpOIeiicbKoro iHCTpy-
MEHTa CyCiIcTBa. Y BUIAJAKY HaJA3BUYalHUX MaKPOCKOHOMIYHMX
JIucOaIaHCiB i KpaiHU TaKOXK MaloTh ITPaBO Ha OTPUMAHHSI KOIITIB
3 ¢oHIiB MaKpO(DiHAHCOBOI JOTTOMOTIH, IIIO HaJAIOThCS KpaiHAMM-
yneHamu €C.

16 BepecHs 2014 poky BepxoBna Pama Ykpainu ta €Bporreii-
cbkuii [TapraMeHT CMHXpOHHO paTudiKyBaay Yroay Mpo acollialliio
Mix Ykpainorwo ta €C. 1 BepecHst 2017 poKy miciist TPUBAJIOTO IIPO-
Lecy parudikaliii yciMa aep:kaBaMu-4JieHaMu Yroja mpo acolliallito
Mix YkpaiHowo Ta €C Habyja YMHHOCTI Y MoBHOMY 00cs3i [10].
Otxe, criBrnpalisl YkpaiHa-€C Buiililia Ha HOBUIA piBeHb i oTpuMa-
Jla IEBHI paMKM i JOPOTOBKA3H.

3 kBiTHs 2014 poky BHacninok npuitHaTTsa Kabinerom MiHicTpi
VYkpainu 3acagHuvoro gokyMeHTta (KoHuemnitiss pedpopMyBaHHS
MiCLIEBOTO CaMOBPSIAYBaHHSI Ta TEPUTOPiaJIbHOI OpraHi3aliii Baaaun),
a takox IlmaHy 3axoaiB oo ii peanizauii, B YKpaiHi OyB naHuit
ctapT pedopmi geueHTpaizanii [S].

BriponoBx Oisblil Hixk BOCBMU POKiB 37151 peastizallii pechopMu
MPUITHITO HU3KY CIeliaJbHUX 3aKOHiB. 30KpeMa, 3aKoH «I1po mo-
OpoBiJIbHE 00’ €HAHHS TEPUTOPIATLHUX TPOMaJI» T03BOJUB chop-
MYBaTM HOBU 0a30BUii piBeHb MYHILIMIIAIbHOI BJIaAu — 00’ €THAHHI
TepuTOpiayibHi rpoMaau [3]. 3ampoBaaKeHO iHCTUTYT CTAPOCT, SIKUIA
MpeICTaBIIsIE iHTEPECH CiTbCbKMX MEIIKAHIIIB B paai rpomanu. ITic-
JIs1 3aMpoBaXKeHHs (DiHAHCOBOI JeleHTpaTi3allil 3pocau MiciieBi
6romketu. B 1iziomy Ha MiclieBUIl piBeHb OyJIM MepefaHi MOBHOBA-
>KE€HHSI 3 HaTlaHHS 0a30BUX aIMiHICTPATUBHUX ITOCIYT, TAKKX K pe-
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€CTpallisl MicLisl IPOXXMBaHHS, BUAaya MaclOPTHUX JOKYMEHTIB,
JeprKaBHA PEECTpPALIisl OpUINYHIX Ta (Di3UIHMX OCi0, MiATTPUEMILIB,
00’eIHAHb TPOMAISTH, PEECTpPALlis aKTiB LIUBIIBHOTO CTaHY, PEYOBUX
MnpaB, BUPILLIEHHS 3eMeJIbHUX MUTaHb To1o. ¥ 2018 poii 00’eaHaHi
rpoMaay OTpMMajn y KOMyHaJbHY BJIaCHIiCTh Maiixke 1,5 MJIH ra 3e-
MeJTb CLUThCHhKOTOCIIOAAPCHKOTO IIPU3HAYEHHSI 32 MEXKaMU HaCeJICHUX
MYHKTIB.

¥ 2020 p. chopMOBaHO HOBUIA aAMiHICTPATUBHO-TEPUTOPiaIb-
HUI ycTpiii 6a30BOro piBHS, BiIMIOBiIAHO 10 SIKOTO B YKpaiHi cop-
MoBaHO 1469 tepuTopiaabHuX rpomazn 3aMictsb 11 000, i BigmoBigHO
136 paiioniB 3amicTb 490. Bocenu 2020 poKy nmpodnuim Miciesi
BUOOPHU Ha HOBill TepUTOpiadbHiii OCHOBI rpoMa i paioHiB. s
MOAANBILIOr0 MiCIIEBOTO i peTrioHaJbHOI'O PO3BUTKY YMHHE 3aKOHO-
JIaBCTBO OAHO3HAYHO MOTpeOye YIOCKOHAJIEHHS, 30KpeMa, € He00-
XiTHICTh Y NPUIHSATTI HOBOTO 3aKOHY PO CIYk0Yy B OpraHax Mic-
1IEBOT'0 CAMOBPSIAYBaHHS, IIIOA0 MiCIIEBOTO CAMOBPSIIYBaHHS 1 iH-
mux ¢GopM MYHILIMITAAbHOI 1eMOKpaTii, OHOBJIEHHS 3aKOHIB IpO
MiclLieBEe CaMOBpSIIyBaHHS, TIPO MiCLIeBi AepxKaBHi aaMiHicTpalii
TOLLO.

Brim nangemist COVID 19 nero ynosinbHMIa peopmalliiiHi rmpo-
1ecu. 30KpemMa, B YaCTHHI raJlbMyBaHHSI KOHCTUTYLIIMHUX 3MiH 10 Je-
LIEHTpaJli3allii, a TAKOX HeIOCTaTHBOI'O BPETY/IFOBAHHS ITUTaHb aAMiHi-
CTPATMBHOTO HATJISIIY 3a OpraHaMU MiCIIEBOTO CAaMOBPSITyBaHHSI.

Bapro BinMiTuTH, 1110 MiclLieBe caMOBPsIIyBaHHSI IT0Ka3aJ10 CBOIO
CTIMKIiCTh i TNIHO BUTPUMAJO BiAMOBiAHI BUKIUKU. OUeBUIHO,
1110 MOCUJIEHHIO i CTa0IbHOCTI MYHILIMIAJIBLHOI BJIaAM CIpusiia pe-
dopma neuentpanizanii. [Ipu nbomy HaOyTTS YKpaiHOWO CcTaTyCy
KpaiHM-KaHauaarta no €sponelicbkkoro Corosy (€C) Takox 6arato
B YoMy OyJ10 6 HEMOXJIMBe 0e3 peaizallii peopM y cepi MicLieBo-
ro caMOBPsIIYBaHHS i TEPUTOpPiaIbHOI OpraHi3allii my0JiyHOI BAaau.

Bbeszanepeunum BumaeThest hakT, 110 Best pechopma eleHTpa-
Jli3alii peali3yeTbcsi, B TOMY YMCIi, 3aBASKM iIHCTUTYLIHINA 1omo-
Mo3i i piHaHcoBi ninTpumii €C.

Tomy MeToI0 11i€1 pOOOTHU € CITpoOa BUCBITJIUTH i ITpoaHali3yBaTH,
B SIKMX caMe (popMax 3iiICHIOEThC cTiBrpalist Ykpainu i €C B KOH-
TEKCTi YIOCKOHAJIEHHS BITYUM3HSHOT MYHILIMITAJIbHOT BJIAH.
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Buknan ocHoBHOTro MaTepiajy aocaimkenHsa. OnHUM 3 Halieek-
TUBHIIIMX IHCTPYMEHTIB B3aeMo il Mixk YkpaiHoio i €C € 3anpoBa-
IKEHHS CITeIliaJIbHUX TIporpaM, B MexKaxX SIKMX pealli3yeThes IiTa
HU3Ka MPOCBITHULILKUX, iHPOPMALiHHNX, TPaKTUUYHUX 3aXO0/iB.
Kpim Toro, nieBuMu MexaHi3MaMu CITiBIIpalli € JisIIbHICTh TpoMa-
NISTHCBKOIO CyCITiJibcTBa. BinmoBigHi rpoMaachKi opraHizauii mo-
CTIIfHO MPAITIOOTh HAl MiATOTOBKOI METOIMYHUX PEKOMEHIALIIN,
MOCIOHUKIB, OPraHi30BYIOTh CEMiHapH, KOH(EPEHILil i3 3aTy4eHHIM
MpeICTaBHUKIB BJaAy i EBpONEHChKUX MapTHEPIB.

SIK mpuKJIaa, OAHUM 3 TIEPIINX TTPOEKTIB € CTBOPEHHS iH(popMa-
LiTHOTO TopTaIy peOpMU MiCIIEBOTO CAMOBPSIIYBAHHS Ta TEPUTO-
piasibHOI opraHizauii Biaau (JdeueHTpanizauis).

IToptan ctBopeHuii y 6epe3ti 2014 poky 3a TEXHIYHOI MiATPUM-
KM LIBeH1IapChKO-yYKpaiHChKOTro MpoeKTy «IlinTpuMKa neneHTpati-
3amii B Ykpaini» (DESPRO). 3 2021 poky TexHiYHY MiATPUMKY
MopTajay Hala€e NBeHIapChbKO-YKpPaiHChbKUI MPOeKT «JleleHTpati-
3allisl AJ1s1 pO3BUTKY AeMoKpaTtudyHoi ocBiTu» (DECIDE).

3aBIaHHIM TTOPTaTy € pOo3’ICHEHHS CYTi AelieHTpai3allii Ta 1mo-
CTiliHe iH(OopMYyBaHHS Mpo 1i mepeodir, JOCITHEHHS Ta MpobjieMu
00’€IHaTU TyMKU Ta MO3MIIiil HEHTPaIbHOI Ta PeTiOHAJbHOI BIAIU,
OpraHiB MiCLIEBOrO CaMOBpPSIIyBaHHSI YCiX PiBHiB, €KCIIEPTiB Ta MixXK-
HapOJHOI CITIJIBHOTH OyTH iH(OpMaLiiHUM LIEHTPOM, 3pyYHOIO i 3a-
BXI1 JOCTYITHOIO 023010 3HAHb IS TTPEACTaBHUKIB OpraHiB MiClIeBO-
IO CaMOBpsIIyBaHHsI, BUKOHABYOI BJIaJM, EKCIIEPTiB, TPOMaJICHKOCTI
Ta yciX, XTO 3aJyJyeHuit abo 1iKaBUThCS AelieHTpaizalieto [9].

Takox BapTo BiIMITUTH, 1110 HA TTOPTaJli ITOCTiAHO BUCBITIIOETh-
cs1 BcebiuHa iH(opMmallis 111010 CHiIbHUX 3aXO0/1iB, TPOEKTiB, OKpema
yBary nopTajy 3aBXIy MPUCBIYeHa CTAaTUCTUIHUM JJaHUM. 30Kpema,
BENIEThCS i MEPiOAMYHO OHOBIIOETHCS iH(POPMALLis LIIOA0 CITiBPOOIT-
HULITBA TEPUTOPiaAIbHUX TpoMaj MixX coboro. B acriekTi MixkHapo-
HOTO MapTHEPCTBA HANAETHCS iHGOPMallis IOA0 HASIBHOCTI MiX-
HapOIHUX MapTHEPIB Yy TEPUTOPiaTbHUX IPOMaax, a TAKOX ITiI-
CaHMUX JOTOBOPiB Mpo MixkHapoAaHe napTHepcTBo [1]. B po3mini
MIXHapoJHa IiATPUMKA MiCTUTbCS OKpeMUIi mepelikK NpoeKTiB
i Iporpam Mi>kHapOIHOI TEXHIYHOI TOTTOMOTH, SIKi BXe peasli3yBaiu-
¢ i 9Ki e peanizyroTbes [2].
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B niponoBXeHHs TEMU CHiIbHUX IPOTPaM, J0LJIbHO 3BEPHYTU
yBary Ha «U-LEAD 3 €sponoio» (UkraineLocalEmpowerment,
AccountabilityandDevelopment). Lle nporpama cmiBnpani Mix
YKpaiHCbKUM ypsaoM, €sporneiicbkum Corozom (HimeyunHoro,
IIBeuieto, [Monbiieto, lanieto, EcToniero Ta CoBeHi€0) y CTBO-
pEeHHi GaraTopiBHEBOI CUCTEMU YIpPaBJiHHS, sIKa € IPO30POI0,
MiA3BITHOIO Ta BiMOBiga€e Ha MOTPeOU rpoMaasiH Ykpainu. OcHo-
BHo10 MeToo U-LEAD € miacuiieHHs CIPOMOXHICTh KJIIOUYOBUX
cy0’€eKTiB Ta 3alliKaBJeHUX CTOPiH HA HalliOHAJIbHOMY, perioHaab-
HOMY Ta MiCLIEBOMY PiBHSIX A pPO3LIMPEHHSI MOXKJIMBOCTEN MicC-
LeBOr0 CaMOBpPSIIYBAaHHS B IpOMajax, 30KpeMa i B Yacu BilfHU
Ta BinOynoBu. [Iporpama mae 24 perioHayibHi odicu Ta mpaltoe
3 TpoMajaMH 1o BCili YKpaiHi.

IMounnaroun 3 2016 poxy U-LEAD namano 34233 npsiMux KOH-
cyabTanii rpomagam, 309 rpomagamM HagaHO TOMOMOTY B MiTOTOB-
11i cTpaTeriii MiCLIeBOTo PO3BUTKY, 3a0€3IeYeHO MiAroToBKy 99 mpo-
€KTiB perioHaJbHOr0 PO3BUTKY, 595 rpomMaa-mapTHEPiB yIOCKOHA-
JIUJIM CBOI Mpolenypu, 9 3aKOHOMPOeKTaM HaJdaHO CYIIPOBI,
3a CIIPUSTHHS IPOTpaMu BinkpuTo 484 1IeHTPiB HalaHHS aIMiHiCTpa-
TUBHUX nocayr [10].

BaxnuBolo cKJ1agoBoio poOOTH IporpaM CIiBpOOITHULITBA i Bill-
MOBIIHUM Pe3yJbTaTOM TaKoi AiSIIbHOCTI € BUAAHHS IMOCIOHUKIB
i METOIMYHMX PEKOMEHAallili 111010 pO3’ICHEHHS i MOiMILIEeHHS
JiSITBHOCTI MYHILIMITABbHOI BIaIu B YKpaiHi.

HoLiJbHO 3BEPHYTU yBary, 1110 OKPeMOi i Ha CbOTOJIHi Haa3BU-
YalfHO BaXXKJIMBOIO YACTUHOIO 3a3HAYCHNX METONUIHUX PEKOMEHIA-
il € TTOI0XEeHHS II0I0 HAJIaTOIKEeHHS ITApTHEePCTBA 32 MiATPUMKHI
MPOEKTiB TEXHIYHOI TOMOMOTHY i1 MiXKHAapOJHUX OpraHizalliif, a Takox
nopaau 100 pealizallil MPOeKTiB rpoMaj-TapTHEPiB-MOOpaTUMIB.
TakuM yMHOM, MUTAHHSI aKTyasli3alii Mi>XKHApOAHOTO CHiBPOOITHU-
1TBa 6e3MocepeIHbO MixX rpoOMagaMy HaOyBaE 111e OUTBIIOT aKTyaIb-
HOCTI.

S npuknan i miaTBepIKEHHS, 3a AaHUMU MOHITOpUHTY pedop-
MM MiCLIEBOTO CAMOBpPSIIYBaHHSI Ta TePUTOPiaabHOI OopraHisaiii
BJIaa, HailaKTUBHIIIIe MiXKHAPOIHE ITApTHEPCTBO PO3BUBAIOTH IPO-
Maau 3akapnaTchkoi Ta JIbBiBCchbKoi oOsacteil. Haituacriiiie rpomaau
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CHiBIpPALIOIOTh MiXX c00010 y chepax OCBITH, OXOPOHU 3IOPOB’s,
COIIaJIBHOTO 3aXWCTY.

BucnoBku. B 11ii1 po60Ti MU OKpecanIv podOTy 1aaeKo He BCix
Mporpam i oprasisalliii, ki CIpusilOTb PO3BUTKY MiCLIEBOTO CaMO-
BpSIIYBaHHS i perioHaJIbHOI Bianu B YKpaiHi. Tak, akTUBHY poOOTy
O MiABUILIEHHIO €(PEKTUBHOCTI POOOTU OpraHiB MiCLIEBOTO caMO-
BpsimyBaHHS 111e 37iticHI0I0Th [IpoextnUSAID «ToBepna», USAID
DOBRE ra iH1Ii napTHepu, 111010 JOTTOMOTH SIKUX OyIe BUCBITJIEHO
y ITOJaTBIINX POOOTAX.

ITicasa moyaTKy BripoBaaxXeHHs pechopMu AeLeHTpatizalii (2014
P.) IOBOJIi MOIIMpPeHO0 hopMoIo crriBIpali YkpaiHa-€C craio mi-
SIbHICTB MporpaM €C 11100 MiaTpuMKu pedopM y chepi MiclieBOro
camMoBpsiayBaHHs. OueBUIHO, 1110 YroAa Mpo acolliallilo i mogaab-
Wit cTaTyc YKpaiHnu, sIK KaHauaaTa 1o €C Taki mpoiiecu Oyae mo-
romoBaTu. | miaTBepAKeHHSIM LIbOTO € 3aKOHOAaBYa po0oTa, sKa
BiIOyBa€eThCS 3a MIATPUMKU 1 HAJaHHS €KCIIEPTU3U TIpeICTaBHUKA-
mu €C, NpoCcBiTHULIbKA MiSIJIbHICTD, MiATOTOBKA, PO3IOBCIOIKEHHS
i amBOKallis MoJaJbIIoTo pepOpMyBaHHS MYHIIMNAJbHOI Biaau
B YKpaiHi ypsiIoBUMU i HEYpsiHoBUMU opraHizatismu €C. 3a cripu-
SIHHSI €BPOIEMCHKUX MPOrpaM HaJlaroIKy€EThCSl MiKMYHiLIMITIaIbHE
MapTHEPCTBO SIK BCEPEAMHI KpaiHU, TaK i 3 3apyOi>KHUMM IpoMajia-
MU-MI0OpaTUMaMU.
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A. S. Chyrkin
Activities of European Union programs as a key to the local and regional
development of Ukraine

Summary. This article analyzes one of the forms of interaction between
Ukraine and the European Union for local and regional development. The main
focus of the work is focused on highlighting the work of governmental and non-
governmental programs of the Council of Europe, which have been operating
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in Ukraine since 2014. It is noted that the reform of decentralization and its
further support is carried out with the assistance of European programs.
Appropriate support is provided through legislative expertise, educational
activities, advocacy and ensuring international partnership between communities.

One of the most effective tools of interaction between Ukraine and the EU is
the introduction of special programs, within which a number of educational,
informational, and practical measures are implemented. In addition, civil society
activities are effective cooperation mechanisms. Relevant public organizations
constantly work on the preparation of methodological recommendations, manuals,
organize seminars, conferences with the involvement of government officials and
European partners.

As an example, one of the first projects is the creation of an information portal
on the reform of local self-government and territorial organization of power
(Decentralization).

The portal was created in March 2014 with the technical support of the
Swiss-Ukrainian project «Supporting Decentralization in Ukraine» (DESPRO).
From 2021, technical support for the portal will be provided by the Swiss-
Ukrainian project «Decentralization for the Development of Democratic
FEducation> (DECIDE).

Continuing the topic of joint programs, it is advisable to pay attention
to «U-LEAD with Europe» (Ukraine Local Empowerment, Accountability and
Development). This is a program of cooperation between the Ukrainian
government and the European Union (Germany, Sweden, Poland, Denmark,
Estonia and Slovenia) in creating a multi-level governance system that
is transparent, accountable and responsive to the needs of Ukrainian citizens.
The main goal of U-LEAD is to strengthen the capacity of key actors and
stakeholders at the national, regional and local levels to empower local self-
government in communities, particularly in times of war and reconstruction. The
program has 24 regional offices and works with communities throughout Ukraine.

Since 2016, U-LEAD has provided 34,233 direct consultations
to communities, 309 communities have been assisted in the preparation of local
development strategies, 99 regional development projects have been prepared,
595 partner communities have improved their procedures, 9 draft laws have been
supported, and 484 administrative service centers have been opened with the
assistance of the program.

After the implementation of the decentralization reform (2014), the activity
of EU programs to support reforms in the field of local self-government became
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a fairly common form of cooperation between Ukraine and the EU. It is obvious
that the Association Agreement and the further status of Ukraine as a candidate
Jorthe EU will deepen such processes. And the confirmation of this is the legislative
work that takes place with the support and provision of expertise by EU
representatives, educational activities, preparation, dissemination and advocacy
of the further reform of municipal power in Ukraine by governmental and non-
governmental organizations of the EU. With the assistance of European programs,
inter-municipal partnership is being established both within the country and with
sister communities abroad. These tools of cooperation acquire particular
importance and relevance in the context of overcoming the consequences of the
military aggression of the Russian Federation and the subsequent reconstruction
of Ukraine after the Victory.

Keyworlds :local and regional development, Ukraine-European Union,
decentralization, cooperation.
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AKTYANbHI NUTAHHA PO3BUTKY
MICLLEBOIr0o CAMOBPAJYBAHHA B YKPAIHI
B YMOBAX KYPCY HA €BPOIHTErPALIIO

Anomauyia. Cmamms npucesuena cy4achum npoonemam po3eumiy micuye-
6020 camogpsdyeanHs. 3HaYHA y8aea 30cepeddceHa Ha HeoOXIOHOCMI 3a8epuleH-
HA MYHIYUNnaivHoi peghopmu ma eHecerts 3min 0o Koncmumyyii Ykpainu.
ITiokpecaeno, wo 6 ymosax cbo0200eHHs deyenmpanizauis, pegopma micyeo2o
camoepadyeanns 6 Yxkpaini pakmuuno cmae ckaadogor €8poinmezpayiiiHo2o
ma €6poamaaHmu4Ho20 Kypcy Hauioi depicagu, 6alcAugUM enemMeHmom noai-
MU4HOi ma KOHCMUMYUYIiHoI Kyabmypu.

Haeonoweno, wjo na koncmumyyiiiHomy pieHi caid nepedoavumu: 3anpo-
8a0dceHHs npuHyunie cydcudiapHocmi, N0O8CHOOHOCII MA CHPOMONCHOCIE MiC-
1e6020 Camosps0y8aHHs,; NPOBAONCEHHS 30a1aHCO8aHOI OH00xNcemHOi modeni
HA0X002ceHb ma eUmMpam opeaHie Micueeo2o camospady8anHs Ha 6UKOHAHHS
6AACHUX MA 0e1e208AHUX NOBHOBANCEHb; 3ANPOBADIICEHHS IHCMUMYMY npe-
hexmie 3 KOHMPONLHO-KOOPOUHYIOUUMU NOBHOBANCEHHAMU U000 MYHIUUNANb-
HUX Opeamie 3amicmv 00AACHUX MA PALIOHHUX 0epICAGHUX AOMIHICMpPayill; pe-
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0peanizayito AOMIHICMPamueHo-mepumopiaibHo2o nodiny y 8ionosionocmi 3
€8PONEUCOKUMU CMAHOApMamu,; po3ulUpeHHs. KOMnemeHyii pailonHux ma 06-
AACHUX paod, a makoxc 000po8inbHUX 00 €OHAHb OpeaHie Micle80e0 camogpsoy-
BAHHS; NPUBEOEHHS KOHCIMUMYYIUHOT mepmiHoa0eil y 8i0n08iOHICMb 3 N0A0JICEH-
Hamu €sponeiicvkoi xapmii micueeoeo camoepsi0y8arHHs, YMOUYHEHHS
KOHCMUmMYyiiHoi cneyughixu opeanizauii Micyeo2o camospsaoy8anus y micmax
Kuesi ma Cesacmonoani; uimke KoHcmumyuyiiine 8U3Ha4eHHs nidcmas ma 0CHO-
BHUX 0c00AUBOCMEL NOPAOKY 00CIPOK08020 NPUNUHEHHS! NOBHOBANCEHb OPeAHIB
Micuyego2o camospa0y8anHts, CinbCbKUX, CEAUUHUX MA MICbKUX 20418, YOOCKO-
HANEHHS CUCIEMHO-CIMPYKMYPHOI opeaHizayii opearie micueeoeo camospsoy-
8AHHS, Y MOMY YUCAI HAOAHHS PAUOHHUM Ma 00AACHUM padam NOBHOBAJICEHD 3
VMBOPeHHs GUKOHABYUUX 0PeaHi8, 3anpo8adiceHHsl IHCIUMYmY cImapocm.

Karouosi crosa: demokpamusauis, deyenmpanizayis, espoinmeepauis,
Koncmumyuis Yxpainu, micuese camospsdyeanus, MyniyunaivHa pegopma,
mepumopianvha epomada

ITocTranoBka npodsemu. [ToTpeda mepeocMuCICHHS MOIATBIINX
JNeMOKpaTU3al[iiHUX TTPOLIECiB B aCIEeKTi CTAHOBJIEHHS PEalbHOTO
Ta CIIPOMOXKHOTO MiCIIEBOTO CAMOBPSITyBaHHST BUKJIMKaHa HEOOXi-
HICTIO MPOBEAECHHSI KOHCTUTYLIiIHOI peOopMH, SIKi HAKJIaJaloThCs
Ha He3aBepIleHy MyHILIMITaIbHY pedopmy.

CroromHi nmepen YKpaiHCBKOIO Iep>KaBOIO CTOITh HETIPOCTE 3a-
BIIaHHS — IIBMIKA MOJEPHI3allisl Ta IeMOKpaTH3aLlisl 3 METOIO 3a0e3-
TMEeYEeHHsI He3BOPOTHOCTi €BPONENCHKOro Ta €BPOATIaHTUYHOTO
Kypcy. 3arocTpeHicTh MUTaHb aIMiHICTPATUBHO-TEPUTOPIAIbBHOTO
YCTPOIO Ta HAJITO TTOBiJIbHA iMITJIEMEHTALIisl ITOJIOXKEeHb €BpOreichbKoi
XapTii MiCLIEBOr0 CaMOBPSIAYBaHHS y HalliOHAJIbHE 3aKOHOIaBCTBO
iCTOTHO yCKJIaAHIOE Li nporecu. Kpim Toro, B ymoBax riopuaHoi
arpecii P® npotu Ykpainu BaxJIMBO 3TypTyBaTH JEP:KaBy Ta PETiOHH,
Y3TOJUTH AisTIbHICTh OPTaHiB MiCLIEBOTO CAMOBPSITYBaHHS I OpraHiB
JIeP>KaBHOI BJIAW 3 METOIO OTIEPATUBHOTO pearyBaHHS Ha BUKJIMKH,
1110 TTOCTAIOTh TIepe/l CYCITiIILCTBOM Ta IepKaBoio. BificbKoBe mpoTu-
CTOSTHHS iCTOTHO BIUIMBA€E Ha 3aBePILIEHHS MPOLIECiB AeLIeHTpasi3a-
11ii, MyHinumnanbHOi pechopMu Ha BCiil TepuTopii YKpainu, i ik Ha-
CJTiZIOK Ha MOXJIMBICTh Y4acTi IpoMaIy y 6e3rocepeIHbOMY BUpIllIe-
Hi MUTaHb MiCLIEBOTO 3HAYEHHSI.
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ToMy moliyK HUISIXiB 1IOAO MiABUIIIEHHS €(PEKTUBHOCTI MpaBo-
BUX MEXaHi3MiB 10 3a0e3ITeUeHHIO CTiIHKOCTI (DYHKIIIOHYBaHHS CyC-
MJTBCTBA i I€PXKABU, MOJEPHi3allis MiCLIEBOTO PiBHSI TEPUTOPIAJIbHOT
opraizallii Bjiaau, BTiJIEHHS B XXUTTSI I€MOKPATUUHUX 3acajl B3aEMO-
JIi1 aep>KaBu i MiclIeBOro caMOBPSIAYBAHHS € MPIOPUTETHUMMU 3a-
BIAHHSIMU, IIIO CTOSITh Ha TTOPSIAKY IEHHOMY TIepe YKpaiHolo.

Amnai3 ocTanHix nociimkens i myomikamiii. [Ipodiemarrka miciie-
BOT0 CaMOBPSIIYBAaHHSI JOCUTb YacTO € 00’€KTOM HAayKOBOTO JOCJTi-
JI>KeHHsI. 30KpeMa, MUTaHHSAM CYTHOCTI, 3MiCTy, crielMdiku mpaBo-
BOTO peryaioBaHHS, (PYHKIIii, KOMIETEHIIii MYHILIMITAIbHOI BJIagu
MPUCBSYEHI Mpalli TAKUX BITYU3HSIHUX HAyKOBIIB, SK M. O. baiimy-
patoB, B. M. Kamrmo, M. 1. Ko3to6pa, M. 1. KopHienko, B. B. Kpas-
yeHko, [1. M. JTiobuenko, M. I1. Opazix, B. I1. IToropinko, 0. M. To-
nnka, B. M. IllamoBan, O. ®. ®puipkuii Ta iHmmx. OgHaK CYCHiIbHO-
MOJIITUYHA 3aTOCTPEHICTh MTUTAaHb KOHCTUTYLIIHHOTO pehOpMyBaHHS
MiCILIEBOTO CaMOBPsITYBaHHS aKTyali3y€e MPoOJIeMaTUKYy MePCIIEKTUB
BIOCKOHAJIEHHS i PO3BUTKY LIbOTO iHCTUTYTY.

Tomy MeToI0 CTATTi € BU3BHAYCHHS aKTyaIbHUX ITUTaHb IO~
1IIOTO PO3BUTKY MiCIIEBOIO CAMOBPSIIyBaHHA B YKpaiHi

Buknan oCHOBHOTO MaTepiaiy AOCHiKeHHsA. Y CydacHOMY CBITi
opratizailiiiHa sIKicTb i (yHKIIiOHAJbHA CIIPOMOXKHICTh MiCLIEBOTO
CcaMOBpSIIyBaHHSI 3aliMa€e cTpaTeriyHe Miclie Ta Ma€ BaXKJIMBe 3Ha-
YeHHs y TIPOIIECi CYCITITHHOTO i Iep>KaBHOTO PO3BUTKY, CKEPOBaHO-
ro Ha TOOYIOBY JeMOKpaTUYHOI IIpaBOBOI JepKaBHOCTI [1, c. 76].
Crpareris cTanoro po3BuTKy «YkpaiHa — 2020», nmpeacTtaBieHa
VYpsaaom Ykpainu y ciudi 2015 poky, BU3dHauMiIa KOHCTUTYLIMHY
pedopMy OIHI€IO 3 3aX0/iB, HEOOXiTHUX JJIsI TIpoBeaeHHs. Pazom 3
TUM, KOHCTUTYILIiliHa pecdhopMa BU3HAUYEHA SIK MPIOPUTETHA i B 10-
roBopax, ki YkpaiHa ykiajna 3 €sporneiicbkuM Coro3oM, €Bporneri-
CbKMM CITiBTOBapPUCTBOM 3 aTOMHOI €HEprii Ta IXHIMU JepKaBaMU-
YJieHaMu, TOOTO BUKOHAHHS 1Ii€1 pe(pOpMU € OHIEIO 3 YMOB BCTYITY
VYkpainu B €C. lle Tak 3BaHa pedopMa «BJIaIHOIO TPUKYTHUKA»
(IMpe3ugeHT — Ypsiag — mapjamMeHT), BUBHAYEHHS MeX X BilmoBi-
JaJIbHOCTI Ta Tepellik 000B’I3KiB, a TAKOX JelleHTpai3allis Bjaau,
110 MAa€ CYIIPOBOIKYBATH pehOPMYBaHHSI CUCTEMU MiCIIEBOTO CaMO-
BpsiLyBaHH [2, c. 76].
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3okpema B Yroni 3a3Hava€ThCs, 1110 «CTOPOHM CHiBpOOITHHUYA-
I0Th 3 METO0 3a0e3IeYeHHsI TOT0, 11100 IXHSI BHYTPILIHS MOJIiTUKA
IpYHTYBaacs Ha CITbHUX 11t CTOpiH MIPUHIINIIAX, 30KpeMa TaKuX,
SIK CTaOUIBHICTD i AIEBICTH AEMOKPATUYHUX IHCTUTYLI, BEPXOBEH-
CTBO IpaBa Ta IoBara Jio rmpaB JIIOAWHU i OCHOBOIIOJIOXXHUX CBOOOI»
(ct. 6) [3]. binblu fO0K/IaHO PO 3aMPOBAIKEHHS 6A30BUX IIPUHLIM-
MiB aeTbCs Y CiibHO noroaxkeHomy ITopsiaky neHHOMY acollialtii,
iMIUIEMeHTallisT IKoro MicTuThbecsa y Pekomenmattis Ne 2015/1
«IIpo immnemenrauito [Topsiaky neHHOTo acoliallii Mix YKkpaiHoo
ta €C» Big 16 6epesnst 2015 p. [4]. Leit [Topsmok feHHUIA € OCHO-
BHUM MEXaHi3MOM MOHITOPUHTY Ta OLLiIHIOBAaHHS MTPOTpecy YKpaiHu
Yy BUKOHaHHi Yroau npo acouiailito Mixk YkpaiHoto ta €C, a Takox
MOHITOPUHTIY Ta OLIiHIOBAHHS JOCSITHEHb BCiX LIiJIel MOTITUYHOL
acoliallii Ta EKOHOMIYHOI iHTeTpallii 3arajJoM, 0CO0JIMBO, 110 CTO-
CYETBCS NOCITHEHb YKPAiHU y rapaHTyBaHHI MOBaru 10 CHiJIbHUX
LiIHHOCTEe! Ta Mporpecy y A0CArHeHHi BianoBigHocTi 3 €C y noui-
TUYHII, EKOHOMIYHili Ta MpaBoBiit cepax. [lependauyeHo mopiuHe
3BiTYyBaHHSI, MOHITOPUHI Ta OLliHIOBaHHSI BUKOHaHHs [lopsaky
JIEHHOTO acoliialii [5].

TTopsimok neHHuUIi BiTHOCUTD ACIEHTPaJTi3allito 10 MPIOPUTETHUX
MUTaHb, IKi TOBUHHI OYTU BUPillIeHi B KOPOTKOCTPOKOBIIi MepcreK-
TtuBi. BinnoBigHo no IlopsinKy JeHHOTO 3MillHEHHS CTaOiIbHOCTI,
HEe3aJIeXKHOCTi Ta e()eKTUBHOCTI IHCTUTYLIH, SIKi 3a0€3MeYyI0Th
JOTPUMAHHS AeMOKPAaTUYHUX MIPUHLMITIB Ta BEPXOBEHCTBO MpaBa
rnepeadayvae: MpoBEASHHS i 3aBepILIEHHS ITPOIIECY BCEOXOTUTIOIUOI Ta
TIPO30POI1 KOHCTUTYLIITHOI pe(hopMU, BKITIOUAIOUM JAeLICHTPATi3aLIilo
BJaJU, 3TiIHO 3 BiANMOBIAHUMU peKoMeHaallisMu BeHeuiaHcbKOi
KOMicii; 3MillHEHHSI QYHKIIIOHYBaHHSI MiCLIEBOTO Ta CTBOPEHHS PeTi-
OHAJIbHOTO CAaMOBPSIAYBaHHSI, IPABOBOTO CTATyCy CAY>KOM B OpraHax
MICLIEBOIO CAMOBPSIIyBaHHSI, B TOMY YMCJIi LIJISIXOM JelleHTpasli3a-
11ii, sIKa HaAUIMTD X 3HAUHUMMU MOBHOBAaXKEHHSIMU Ta 3a0€3IMeUYUTh
BiAMOBiTHUMU (HiHAHCOBUMMU pecypcamMiu 3rifHO 3 BiAMOBiIHUMU
cTaHAapTaMH, 110 MiCTATbCA B €BponeichKiii xapTii MiCLieBOro
caMOBpsIAyBaHH: [5].

HeuieHTpaizallis myoIiyHOI BJaay € TiEBUM MEXaHi3MOM Opra-
Hizallii my0/1iyHO1 BJIaau B IeMOKPATUYHIi MpaBoOBill AepKaBi, SKUi
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nepeadayvae npoueaypy nepenadi BIagHUX MOBHOBaXEHbD (MIpaB Ta
000B’sI3KiB, MaTepiaJJbHUX Ta iHTEJIIEKTYaJIbHUX PECYPCIiB) Bil IIeH-
TpaJIbHUX J10 MiCLIEBUX OPraHiB, BiIMOBiAHO O BCTAHOBJIEHOTO 3a-
KOHO/JABCTBA, 3 ypaXyBaHHSIM MOXKJIMBOCTI e(PEKTUBHOI B3aEMOil
MiX IMMM OpraHaMU Ta iHCTUTYTaMU IPOMAaIsIHCHKOTO CYCITiJILCTBA.
JleueHTtpaizallis MoXe 31iiiCHIOBATUCS B ITOJITUYHOMY, aIMiHiCTpa-
TUBHOMY Ta hiHAaHCOBOMY HampsMax. Xo4ya JeleHTpaii3alis €
00’€KTMBHOIO MOTPEOOI0 HA NUISIXY NeMOKpaTu3allii CycriIbHUX
MpoLIeCiB Ta PO30YI0BY IPOMAASIHCHKOTO CYCIiJILCTBA 1 MPaBOBOL
nepxkaBu, OJHAK B YKpaiHi BOHA BiIOYBa€TbCS 1OCUThH CKJIAIHO Ta
B IIEIKMX aCIIeKTax 3 BEJIMKOIO KiJIbKICTIO IIPo6ieM. 30KpeMa HaeTh-
CsI PO MPOLIECH aAMiHICTPAaTUBHO-TEPUTOPiaJIbHOI peHOPMHU 11010
¢opMmyBaHHS 00’€qHAHUX TEPUTOPpiaTbHUX IpoMal, piHaHCOBa Ta
aJIMiHiCTpaTMBHA CIIPOMOXHICTh SIKMX Oy/le 3HAYHO BMILOIO, HiXK
B OKpPEMUX IpoMajiax 10 TaKOro o0’enHaHHs. JlelieHTpaizalis B 1e-
SIKMX perioHax BiJ0OyBa€TbCs 32 YMOBU MTOTYKHOI MPOTHUAi1 MiCLIEBUX
perioHaJIbHUX €T, IKi HaMaraloTbCs YTpUMAaTH iCHYIOUMI OajlaHC
CWJI Ta po3mnoin cdep BIUIUBY [7].

YV cyyacHUX yMOBaxX MOJIEpHi3allisi MiCLIEBOTO CAMOBPSIAYBaHHS
HeMOXJMBa 0e3 3MiliCHEHHSI KOHCTUTYLiliHOT pepopMu. Alxe
¢opMyBaHHSI HOBITHiX 3acaj e(pEeKTUBHOTO Ta CIIPOMOXKHOTO MiC-
LIEBOr0 CaMOBPSIIYBaHHS, ONITUMi3allisl CUCTEMU TePUTOPiaIbHOI
oprasizanii my0ai4YHOI BJIaAyd HAa HOBill TepUTOpiajbHilA OCHOBI
MOXJIMBA TiJIbKM LIJISIXOM BHECEHHSI BiIMmoBiAHMUX 3MiH 10 KoHCTH-
Tyuii YkpaiHu.

I1pu LHbOMY Ha KOHCTUTYLIAHOMY piBHi CJIiJ IepeadauynuTu: 3a-
MPOBaKEHHS MPUHLMITIB CYACUAIapHOCTI, MOBCIOAHOCTI Ta CIPO-
MOXKHOCTi MiCLIEBOTO CAMOBPSITYBaHHS; BIPOBAIXKEHHS 30a1aHCO-
BaHOI OIOIKETHOI MOJIEJTi HAAXOXKEeHb Ta BUTPAT OPraHiB MiCLIEBOTO
CaMOBPSIAyBaHHSI HA BUKOHAHHSI BJJACHUX Ta JIEJICTOBAaHUX ITOBHO-
BaKeHbB; 3aIIPOBAIKECHHS IHCTUTYTY MpeeKTiB 3 KOHTPOIbHO-KO-
OPIVHYIOUMMU MTOBHOBAXKEHHIMM IIOAO0 MYHILIMITAJIBHUX OPTaHiB
3aMiCTh 00JIACHMX Ta pailOHHUX Jep>KaBHUX aMiHiCcTpalliii; peopra-
Hi3allilo aAMiHiCTpaTUBHO-TEPUTOPiaIbHOIO MOALTY Y BiIIOBiIHOC-
Ti 3 EBPONECHCHKUMHU CTaHAAPTAMU; PO3IIMPEHHS KOMITETEHIIIT pa-
MOHHUX Ta 00JJACHUX PaJl, a TAKOX JOOPOBUIbHUX 00’ €MHAHBb OpraHiB
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MiCLIEBOIO CAMOBPSIIYBaHHSI; MPUBEICHHSI KOHCTUTYLIIAHOT TepMi-
HOJIOTi1 Y BillIMOBIMHICTB 3 IMOJIOXEHHSIMH €BPOITeiIChKOI XapTii Mic-
LIEBOTO CAMOBPSIAYBAHHS; YTOUHEHHSI KOHCTUTYLIMHOI crielu(iku
opraHisaiiii MiclieBoro caMoBpsinyBaHHs y Mictax Kuesi Ta CeBac-
TOMOJIi; YiTKE KOHCTUTYLiliHE BU3HAUYEHHS ITiICTaB Ta OCHOBHUX
0COOJIMBOCTEI TTOPSIIKY JOCTPOKOBOTO MPUTTUHEHHSI TOBHOBAXKEHbD
OpraHiB MiCIIEBOTO CAMOBPSIIYBaHHS, CiTbCbKUX, CETUITHUX Ta
MiCBKUX IOJ1iB; YIOCKOHAJIEHHSI CUCTEMHO-CTPYKTYPHOI OpraHi3zanii
OpraHiB MiCLIEBOIO CAaMOBPSIAYBaHHSI, Y TOMY YMCJIi HaJaHHS pailoH-
HUM Ta 00JJACHUM pajiaM TTIOBHOBaXXEHb 3 YTBOPEHHSI BUKOHABUMX
OpraHiB, 3aMIPOBaIKEHHST IHCTUTYTY CTApPOCT.

3aificHIOI0UM MOJIEPHi3allilo MiCLIEBOIO CAMOBPSIIYBaHHS, BaX-
JIUBO KEePyBAaTUCSI MPUHLIMIIAMU KOHCTUTYLIIITHOTO Jlany Ta He J0-
NycKaTU BIIPOBAIKEHHSI ME€XaHi3MiB, 1110 MOXYTh CTaTH Ha 3aBaji
MOAAIBIIIOMY IEMOKPATUIHOMY PO3BUTKY nepkaBu. [lepiia 3a Bce,
neTbes Mpo MPUHIUIY BEPXOBEHCTBA MpaBa, 3aKOHHOCTI, BU3HAH-
HsI Ta TapaHTYBaHHSI MPaB Ta CBOOO/ TIOAUHU, BUBHAHHS Ta TapaH-
TYBaHHS MiCLIEBOIO CAMOBPSITyBaHHS.

OnHak, 00roBOpeHHsI MOXKJIMBUX 3MiH 10 KoHcTuTyii Bindysa-
IOThCSI CKJIAJIHO, YACTO HEMOCiAOBHO, 1110 € HACJIIIKOM BiJICYTHOCTI
KOMILIEKCHOTO, METOJIOJIOTIYHO MPOYMaHOTO OaYeHHSI TEPETBOPEHD
Yy BAAJHUX CTPYKTYpax i MyHiLIMNaAbHiN criabHOTI. CBig4eHHIM
IIbOTO € HEOMTHOPA30Be BHECEHHS Ta BinKIMKaHHS [Ipe3umeHTomM
Ykpainu npoekty 3akoHy Ykpainu «IIpo BHeceHHs 3MiH 10 KoH-
CTUTYIIi1 YKpaiHu (111070 JelieHTpali3allii B1aau)», Hey3roIKeHiCTh
LIUX 3aKOHOMPOEKTIB 3 MYHILIUITAJILHOIO TPOMAJChKICTIO, EKCIIepPT-
HUM CEpEeAOBUILIEM, PIZHOIJIAHOBE TAYMAYE€HHS KOHLIENTYaTbHUX
3acajl MailOyTHiX MepeTBOPEHb y CUCTEMi TEPUTOPiaIbHOI OpraHiza-
wii Baagu [8, c. 150].

OdiniitHO BU3HAYEHUIA Kypc Ha AeleHTpalli3allilo myoaidHol
BJIaW 1 MOINIMOJIEHHS MiCUEBOTO CaMOBPSAyBaHHS B YKpaiHi, 3
oHOTO OOKY, BiAINOBiNa€ MPOrPeCUBHUM 3aralbHOEBPOIENCHKUM
TEHAEHLIiSIM, CITiB3BYYHUI 3 MOIJIIIaMU HaIlIMX 3aXiTIHUX MTapTHEPiB
Ha CIIPSIMOBAHICTh YKpaiHCHKMUX pedopM i 00ilsge MATPUMKY Y iX
MPOBEEHHI, 3 iHIIIOT0, — KOHKPETHi BHYTPIillIHI COL[iaIbHO-EKOHO-
MiYHi Ta MOJiTUYHI YMOBH, a TAKOX YMHHUKU 30BHIIIHBOI arpecii
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MPOTHU YKpaiHM BMMaramTh BUBAKEHOCTI IIpU peajisallii bOTo
Kypcy, BceOigYHOI 00IpYHTOBAHOCTI KOXKHOTO KPOKY peOpM, OLIIHKI
JIOCBiy iHIIKX KpaiH Y BUKOPUCTAHHI TUX YU iHIIUX (DOPM TEPUTO-
piaJibHOI OpraHisaliii Bjaau il Moaeseii mpoBeAeHHSI aAMiHiCTpaTHB-
HO-TepUTOpiaabHOI pe(OpMHU.

JlocuTh aKTyaIbHOIO € IpobJieMa yI0CKOHAJIEHHS B3aEMOBIIHO-
CHH OpPTraHiB J€P>KaBHOI BJIaJI1 Ta OPraHiB MiCLIEBOrO CAMOBPSITYBaH-
Hs. I e(eKTUBHOIO po3B’sI3aHHS MUTaHb MiCLIEBOrO 3HAUEHHS
noTpiOHa MOJIEeb, 1Ka 0 3a0e3mevyBaia HeOOXiIHY €IHICTb AepsKaB-
HOI BJIaAY 3 OMHOYACHOK CAMOCTIMHICTIO TEpUTOPiaJIbHUX TPOMaL,
crnpusiia e(eKTUBHOCTI B3aEMOBITHOCUH OPTaHiB Aep>KaBHOI BJIaax
Ta OpraHiB MiclieBOro camoBpsiaAyBaHHs. Cuctema my0JiuyHOTO
VIIpaBIiHHS MOTPeOye YIOCKOHANIEHHS B cpepi po3MexKyBaHHS MO~
BHOBaXXEHb MiCLIEBUX OpPTaHiB BUKOHABYOI BjlaJy Ta OPTaHiB Miclie-
BOTO CaMOBpsiAyBaHHS [9].

ITposiBoM neneHTpasi3allii Baaau B CbOTOAHIIIHINA YKpaiHi Mae
CTaTH PO3LIUPEHHSI MOBHOBaXKEHb MiCIIEBOTO CAMOBPSIAYBaHHS Ta
HaJaHHS MiCcIIeBOMY CaMOBPSIYBAaHHIO IIEBHOT KOMITETEHIIiiHOI
CaMOCTIfHOCTI B M€Xax yHITapHOTO JAEP>KaBHOTO YCTPOIO YKpaiHU,
10 JUTS CyJacHO1 YKpaiHU Ma€ CTaTH SIK CTa0i1i3yiounM (hakKToOpoM,
TaxK i ii crasoro migHeceHHs. Lle 00yMOBITIOE HEOOXiTHICTH BHECEHHSI
BimnmoBigHuX 3MiH 70 KOHCTUTYIIIT, TOB’SI3aHUX i3 TIEPErJISiIOM KOM-
MeTeHIIii OpraHiB Aep>KaBHOI BJaay Ta MiCLIEBOTO CAMOBPSIIyBaHHSI,
OHOBJIEHHS TEpPUTOPiaTbHOI OpraHi3allii Baaau.

KoxxHa gepkaBa caMoCTiitHO oOupae crnocid po3aMesKyBaHHS T10-
BHOBaK€Hb MK OpraHaMU MiCLI€BOI'O CaMOBPSIIyBaHHSI Ta OpraHaMu
JIep>KaBHOI BJIA/IM i Hallla JepkaBa Ma€ 00paTH CBilt BiacHuii. st Bu-
PillIeHHS LIbOTO MMUTAHHS MOXKHA 3BEPHYTUCS 10 NOCBiay aepxaB €C,
OIHAK 3 KPUTUYHUM BpaxXyBaHHSIM YKpaiHCHKOI MOJITUKO-IPaBOBOI
npakTuku. Hanpukian, Oenbriiicbka MiclieBa Bjlajla Ma€ HeBUYEPII-
HUI Tiepestik 3aBnanb. MyHIIUNATBHI paay MalOTh 3arajibHy KOMIIe-
TEHIiI0 CAMOCTiiHO BUPIIlyBaTU MUTAHHS MiClLIeBOrO 3HAUYEHHS.
OnHax 11e MOJIOKEHHSI CJTifl pO3IJISIIaTH SIK HeraTUBHE, MarOuM Ha yBa-
3i, 1110 BOHO i€ J0 TUX ITip, TOKM >KOJEH iHIINI piBeHb BJIaJU HE B35B
Ha ce0e IpUINYHY BiMOBIIATBHICTb 3a BIIMOBIIHY chepy (TOJTOBHUM
YUHOM 4Yepe3 rajy3eBe 3aKOHOAaBCTBO, HOPMATUBHI akKTU abo iHIIi
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MOJIITUYHI iHCTpYyMeHTH). Hampukian, cTocOBHO MOYaTKOBOI OCBITH
MicueBa Biaga B besnbrii cripaB/i Hece ITOBHY BiANOBIAAIBHICTD 3a Oy-
JIBHUIITBO/yTPUMAHHSI IIKUTbHUX OY/iBEJIb Ta TIpalleBIaIITyBaHHSI/
OIUIaTy BUMUTEIB 3 MyHILIUITATbHOTO ceKTOpy. KpiM Toro, MOBHi CIijib-
HOTU (OAMH i3 perioHaJbHUX PiBHIB y benbrii) Ta opraHizaliii TpeTho-
ro cekTopy (Taki sik Karommirbka LlepkBa) TakoxK Qy>ke aKTUBHI Y TTO-
YaTKOBIl OCBITi OKPEMO BiJil MyHILIMITAJIbHOTO ceKTopy. OTXke, Biamo-
BiIabHICTb PO3MOILISIETHCS MiXK TaK 3BaHOI0 OiLliiiHOIO (CTBOPEHOIO
JIep>KaBHUM CEKTOPOM) i 0€3KOIITOBHOIO (CTBOPEHOIO HEKOMEPILIiii-
HHUM CEKTOPOM) OCBiTOI0. bebrificbKi MyHilMmatiTeT! 0epyTh Ha cebe
(yHK1IT 11010 €KOHOMIYHOT (Ta iHIIO1) AOMIOMOTH 3HEIOJEHUM JII0-
JIM. MyHilumaabHi 000B’SI3KM 1100 HAaJaHHS IEPBUMHHUX MEAUYHUX
MOCIYT aHAJIOTiUHi SIK JJIs1 TOYaTKOBOI OCBIiTH Ta COLiaJbHOI 100~
moru [10, c. 3,4].

Y Bosnrapii MicuieBe caMOBpSIIyBaHHS BUPAXAEThCS Y MPaBi Ta
(hakTUYHI MOXIMBOCTI IPOMAJISIH Ta 00paHUX HUMU OPraHiB caMo-
CTilTHO BUIPIIIlyBaTU BCi MUTaHHS MiClIEBOTO 3HAUEHHS, Y Iependa-
YEeHUX 3aKOHOJABCTBOM cepax IIoA0: MyHIIIUIIaJIbHOI BIACHOCTI,
MYHILMIIATbHUX MIATPUEMCTB, MyHIIUNATbHUX (DiHAHCIB, TOAATKIB
Ta 300piB, MYHIMNAJTbHOTO YIIPaB/iHHS; IUIAaHYBaHHS Ta PO3BUTOK
TEPUTOPil MYHILIMITAMITETY Ta HaCEJIEHUX IyHKTiB Y HbOMY; OCBIiTH;
OXOPOHHU 3M0POB’SI; KYJIBTypH; 0JarOyCTPOIO Ta KOMYHAIBHMX IT0-
CJIYT; TIOCJIYT COIIiaIbHOTO 3a0e3TeYeHHST; OXOPOHN HAaBKOJIUIITHBO-
ro MPUPOJAHOTO CepeoBUIlla Ta pallioHAJIbHOTO BUKOPUCTAHHS
MPUPOIHUX PECYPCIB; YTPMMAaHHS Ta 30€peKeHHS IaM’SITOK KyJb-
TypH, iCTOpil Ta apXiTEeKTypHu; PO3BUTOK CIIOPTY, BiIIIOYMHKY Ta Ty-
pU3MY; 3aXUCT Bill Haa3BUYaHMUX cuTyaliii. OnHaK, YCi CEKTOPU
JIep>KaBHOTO yIpaBiaiHHs B bosrapii € ciibHOO BiANOBiAATBHICTIO
MiX LEeHTpaJbHUMM Ta MiCLIEBUMM OpraHaMu Biaaau. bamaHc mix
MOBHOBAXXEHHSIMU Ta KOMIIETCHLISIMU MYHILMITAJITETIB Ta IHILIUX
YCTaHOB LIEHTPaIbHOI BJIaN BiAPi3HSIETHCS B 3aJI€XKHOCTI Bijl CEKTO-
pa. HaitGinbimmii cTymiHb LHeHTpasi3alii MoXHa 3HAaTU B CEKTOPi
0e3MeKHU, TOAi IK CEKTOP IPOMaJChKUX POOIT i KOMyHAJTbHUX TTOCTYT
TMOBHICTIO IEIICHTPaJIi30BaHMIi, 32 BUHITKOM CITOCO0Y (hiHaHCYBaH-
Hs1 loro AisiIbHOCTI. Bu3HaHHS 3arajabHOI KOMIETEHIIi1 MyHiIUIa b-
HUX paa boarapii ga€ MOXIMBICTH MOAOJATHU MiJO3PU, IO AEsIKi
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MUTAHHS MiCLIEBOTO 3HAYEHHSI HE BiTHECEHi O KOMIIETEeHIIil Miclie-
BUX OPraHiB BJIaJIM, OCKiJIbKY MYHILUMIIAJIbHI paJy BUPILIYIOTh iHIIi
MUTAHHS MiCLIEBOTO 3HAYEHHSI, OKPIM TUX, SIKi BU3HAYEHi 3aKOHO-
IABCTBOM, 110 HE HajexXaTb A0 BUKJIOUHOI KOMIIETEHIIil iHIINX
oprawis [10, c. 26, 27, 28].

Baxnusuii HaripsiM pecopM — po3IupeHHs (popm Ge3rocepe/-
HbOI Y4aCTi TEPUTOPIAJIBHOI TPOMAIU Y BUPIillLIEHHI MTUTAHb MiCLIEBO-
ro 3HaueHHs. [TocTae HEOOXiAHICTh PO3IIMPEHHST (POpM MapTUCU-
NaTUBHOI AEMOKPpATii, 3aIpoBaIKeHHS e(peKTUBHUX Ta Ai€BUX TIpa-
BOBUX Ta iHCTUTYLIMHMX MeXaHi3MiB iX peajisauii. Ak Harojomye
Konuemnuist pepopMyBaHHS MiCLIEBOTO CAMOBPSITYBAHHSI Ta TEPUTO-
piafbHOI OpraHi3alii B1aau B YKpaiHi, 3aTBepKeHa pO3MOPSIKEH-
Hsam KabGinety MinictpiB Ykpainu Bin 1 kBiTHs 2014 p., eeKTUB-
HOTO Ta IIBUIKOTO PO3B’sI3aHHS ITOTPEOYE, 30KpeMa, IIpodiiemMa
«HEPO3BUHEHOCTI (POPM MPSIMOTO HAPOAOBIIA/IS, HECTIPOMOXKHOCTI
YJIeHIB rpoMaj A0 COJiAapHUX i, COPSIMOBAHUX HA 3aXUCT CBOIX
MpaB Ta iHTepeCiB, y CHiBOpalli 3 OpraHaMu MiCLIEBOTO CaMOBPSIIY-
BaHHS i MiClIeBUMU OpraHaMU BMKOHABYOi BJIaaU Ta TOCSITHEHHS
CMUTBHUX LIJIEH PO3BUTKY TpoMann». ToxX OMH i3 IIUTSAXIB i CIOCO0iB
PO3B’s13aHHS 1LIi€] Ta iHIIMX TPoOaeM BOAYaIOTh Y «...MaKCUMaJbHO-
MY 3aJIy4eHHI HAaceJICHHS IO TIPUAHSTTS YIIPABIiHCHKUX PilllcHb,
CIPUSTHHS PO3BUTKY (popM mpsiMoro HapomoBianas» [11].

BucHoBku. B ymMmoBax choromeHHs JIelleHTpai3anis, pedpopma
MiCLIEBOTO CAMOBPSITYBaHHS B YKpaiHi (haKTUYHO CTA€ CKIIAJOBOIO
€BPOIHTETPALliIHOIO Ta €EBPOATIAHTUYHOTO KYpCY HalllOi Aep>KaBU,
BaXJIMBUM €JIEMEHTOM IOJIITUYHOI Ta KOHCTUTYLIHHOI KYJIBTYpH.
KirovoBi 3ycuiuist it BUpilueHHST Tpo0JieM 100 MOAAIbIIOro po3-
BUTKY MiCLIEBOTO CaMOBPsIIYBaHHS B YKpaiHi MalOTh 30Cepe/IKyBa-
THUCS Ha 3aBePUICHI KOHCTUTYILIHOI pepopmu, sika MOBUHHA OyTU
CIpsIMOBaHa Ha BIPOBAIXKEHHS MiXKHApOIHO-TIPAaBOBUX CTAHIAPTIB
JIOKaJIBHOI J€EMOKpATii, MPaBOBOI I€P>KaBHOCTi, TYMaHi3My, CIIPO-
MOXHOCTI Ta e(PEKTUBHOCTI MYHILIMITaIbHOI BJIaIU.
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S. H. Serohina
Pressing Issues of Local Self-Government Development in Ukraine in the
Context of the Country’s European Integration

Abstract. The article is dedicated to the contemporary challenges facing local
self-government development in Ukraine. Significant attention is directed towards
the imperativeness of concluding municipal reforms and instituting amendments
to the Constitution of Ukraine. It is emphasized that in the current geopolitical
and sociopolitical context, decentralization and local self-government reform in
Ukraine essentially becomes an integral component of the nation’s European
integration and Euro-Atlantic orientation, representing a pivotal element in its
political and constitutional culture.

The article elucidates that the officially endorsed trajectory towards
decentralization of public authority and intensifying local self-government in
Ukraine, on one hand, aligns with progressive Pan-European trends, resonating
with the perspectives of our Western allies regarding the direction of Ukrainian
reforms, promising support for their implementation. On the other hand, the
specific internal socio-economic and political conditions, coupled with external
aggression against Ukraine, necessitate prudence in implementing this trajectory,
comprehensive justification for each reform step, and a review of experiences from
other nations in applying various models of territorial authority organization and
administrative-territorial reform.

A manifestation of power decentralization in contemporary Ukraine should
encompass the expansion of local self-government authority, bestowing a degree
of jurisdictional autonomy within the confines of Ukraine’s unitary state structure.
For modern Ukraine, this should serve as both a stabilizing factor and a
mechanism for its sustained elevation. This predicates the necessity for
corresponding amendments to the Constitution, linked to revising the competence
of state authority organs and local self-government, and updating territorial
authority organization.

The article underscores that, at a constitutional level, provisions should
anticipate the introduction of principles of subsidiarity, ubiquity, and capability
of local self-government,; the deployment of a balanced fiscal model for revenues
and expenditures of local self-government entities to execute inherent and
delegated powers; initiation of prefecture institutions with oversight and
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coordination authority over municipal entities instead of regional and district
State administrations; reorganization of administrative-territorial division in line
with European standards; broadening the competence of district and regional
councils and voluntary associations of local self-government bodies; aligning
constitutional terminology with the provisions of the European Charter of Local
Self-Government; refining the constitutional specifics of local self-government
organization in cities like Kyiv and Sevastopol; clear constitutional delineation
of the basis and primary features of the procedure for premature termination of
local self-government bodies, village, town, and city heads’ powers; and refining
the systemic and structural organization of local self-government bodies, including
granting district and regional councils the authority to establish executive bodies
and introducing the institution of village headmen.

In modernizing local self-government, it is paramount to adhere to the
principles of constitutional order and avert the introduction of mechanisms that
could hinder the nation’s further democratic development. Foremost, this pertains
to principles of the rule of law, legality, recognition, and guarantee of human
rights and freedoms, recognition, and assurance of local self-government.

Keywords: Democratization, Decentralization, European Integration,
Constitution of Ukraine, Local Self-government, Municipal Reform, Territorial
Community.
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