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0. I. 303yaa, TOKTOP IOPUINIHUX HAYK, JOLICHT,
3aBiAyI0YMil HAYKOBUM CEKTOPOM MOPiBHSJIBHOTO
KOHCTUTYLIAHOTO Ta MyHilunaibHoro npasa HII
JIep>KaBHOTO OyIiBHUIITBA Ta MiCIIEBOTO CaMOBPSI-
nyBaHHst HAIIpH Ykpainu

KOHCTUTYLINHWIA NPOLEC Y MEPLII
POKW HESAJIEXXHOCTI YKPAIHMU

Anomauia. Bukonaro ananiz nepebiey ma amicnmy KOHCIMUMYUIHHO20 NPOUECy
Y nepuii poku HezanexcHocmi Ykpainu, eusHaveHo cymuicms i 0cooaueocmi 3mi,
erecenux 0o Koncmumyuii Yipaincoxoi PCP 1978 p., HusKu KOHCMumyuiiHux
npoexmie i Koncmumyuitinoeo /loeoeopy 1995 p., a makooic 06rpynmosano wins-
XU 800CKOHANCHHS CYHACHOT KOHCMUMYUIUHOT peqpopmu 8 YKpaii.

Karouogi caoea: koncmumyuyiiinuii npoyec, Hezanrexcrnicmo, Koncmumyuyiii-
nuti Jloeogip, Koncmumyuis, Ykpaina.

ITocTranoBka npodaemu. KoHCTUTYLIMHMIA TIpoliec B YKpaiHi
1LIOJ0 PO3POOKU, MPUIHSATTS Ta 3MiHM OCHOBHOTO 3aKOHY Ha Pi3HUX
eTarax TPUALUSTAPIYYS He3aaeXXHOCTI YKpaiHM Ma€ pi3Hi repeayMo-
BU, LIiJ1i Ta 3MicTOBe HanmoBHEeHHS. [Ipu iboMy oco0aMBUIA iHTEpEC
cTaHOBUTH Iiepion 1991—1996 pp., 110 BigoOpaxkae mpoLecu Imep-
BUHHOTO (hOpMYBaHHSI KOHCTUTYIIIITHOTO 3aKOHOABCTBA He3aJIeXK-
© 3o3yns O. 1., 2021 11
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HO1 YKpaiHu. Alke HaJIeXKHE BpaXyBaHHSI HEOJTHO3HAYHOTO I0CBiILy
TaKOro KOHCTUTYLIIHOTO pe(hOpMyBaHHSI CIIPUATUME MOCTiTOBHOC-
Ti Ta BUBaXK€HOCTi CydaCHUX KOHCTUTYLiHHUX pedopM, 30KpeMa
B KOHTEKCTI MOXJIMBOI'O ITOBTOPHOTIO PO3IJIsIAY YaCTUHU TOMIIIHIX
Hepeali3oBaHUX KOHCTUTYLIIMHUX MPOMO3UILLii. 3 OIJIsIAy Ha 116 HaMu
11 BOAYAIOThCS aKTyaIbHUMU ITUTaHHSI KOHCTUTYIIHOTO MIPOIIECY
B MepIIi pOKU He3aJeXKHOCTI YKpaiHu.

AHaJIi3 ocTaHHIX HociIKeHb i myoikaniii. [TpobiemaTrka mepe-
0iry KOHCTUTYLIMTHOTO MPOIIECy ITiC/Isl BiTHOBIEHHS He3aJIeXKHOCTI
YkpaiHu panimie BxXe po3Tisijgasach TaKUMU BUEHUMHM, SK
H. B. Araconona, €. I1. €srpacdosna, A. P. Kpycsan, P. M. Makcakosa,
B. JI. ®enopenxko, 0. O. ®punpknii Ta iH. Pa3oM i3 TMM 3a3HadeHi
TOCITIIKEHHS CTOCYIOThCS ITePEBaKHO TIJTBKU ASSIKNX aCITEKTiB KOH-
CTUTYLIITHOI pepOpMU B MePILI POKU He3aJIeXKHOCTI YKpaiHU, KOMIT-
JIEKCHO HE XapaKTepHu3ylour OCHOBHI €Tary i ArOTOBKM Ta BHECEH-
HSI KOHCTUTYLIIMHUX 3MiH ITpoTsiroM 1991—1996 pp. y KOHTEKCTi Bxe
Cy4acHUX MOTPeO i BEKTOPiB KOHCTUTYIiTHOTO pedhopMyBaHHS
B YKpaiHi.

Came TOMy METOI0 CTATTi € aHaJTi3 epeoiry Ta 3MiCTy KOHCTUTY-
Li{HOTO MpolLIeCy B MEPIi POKU HE3ATIEXKHOCTI YKpaiHU, BU3HAYECH-
HsI I0r0 CYTHOCTI 11 0COOJIMBOCTE, a TAKOXK OOTPYHTYBaHHS IIJISIXiB
YIOCKOHAJIEHHSI Cy4YaCHOI KOHCTUTYLiiHOT pepopmu B YKpaiHi.

Bukaaa ocHoBHOro mMartepiajy aocaimkenns. [IporoyiomeHHs
y dexiapariii mpo aep:KaBHUI cyBepeHiTeT YKpainu Bin 16.07.1990 [1]
JIEMOKpaTU3allil MOJITUYHOTO PEXUMY, 3a0€3MeYeHHS] BEpXOBEHCTBA
Mpasa, PO3IOIiNy Baay Ta IPIOPUTETY MPaB JIOAUHU i B TOAAJIBIIIO-
My BiTHOBJIEHHSI He3ayiexXHocTi Ykpainu 24.08.1991 3ymoBuiio no-
TpeOy aKTUBi3allii KOHCTUTYLiHOTO npolecy B YkpaiHi. [1pu upbomy
(hakTMYHO MOXXHA TOBOPUTH IIPO JABa HATTPSIMKU TAHOTO KOHCTUTY-
LilfHOTO IMpoLecy — IiAroTOBKY Ta HampauoBaHHsI KoHcTUTyLil
He3aJiexkHO1 YKpaiHu i BHECEHHS 3MiH A0 UYMHHOI Ha TOM 4ac
Kouctutyuii Ykpaincekoi PCP Bix 20.04.1978 [2].

OaHUM i3 IeplIMX HampaloBaHb yTBopeHoi 1ie IToctaHoBOIO
BepxoBHoi Pann Ykpaincekoi PCP Bim 24.10.1990 Ne 405-X11 Kowmicii
1o po3po61i HoBoi KoHctuty1iii 6yna Konuernitist HoBoi KoHcturyiii
Vkpainu (IToctranoBa BepxoBHoi Panu Ykpaincwbkoi PCP Bin
19.06.1991 Ne 1213-XI1 [3]), 3HauHa YacTUHA MOJIOXEHb KO Y Ti/I-
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cyMKy Oyna mokjageHa B ocHoBY KoHcTutyuii Ykpainu Bifg
28.06.1996. 3okpema, 1ie Taki 3acaayl KOHCTUTYLIIHOTO Jay, sIK
€KOHOMIYHMA, MOJITUYHUM Ta i1€OJOTIUHUI TLIIOpai3M, BepXo-
BEHCTBO ITpaBa, BU3HAHHS JIIOMHM HAaWBUIIIOIO COLIiaIbHOIO IiHHiC-
TIO, TTOALJI Aep>XaBHOI BJIaAy Ha TiJIKA, CTBOPEHHS MEXaHi3MiB iX
B3aEMOKOHTPOJIIO 1 B3a€EMOJIi1, pO3MEKYBAaHHS KOMITETEHIIIT MixX
LEHTPAIBLHOIO BIAA0I0 i OpraHaMU CaMOBPSITYBaHHS, iMITIYMEHT
[Ipesunenra Ykpainu Toio. BomHouac, 3BaXkarouu Ha IOCBiI Aep-
JKaBHOTO i CYCITITBHOTO PO3BUTKY, HaBPSII UM MOKHA ITOTOINUTUCH
i3 nependaueHolo Konuenuieio Koncruryuii Ykpainu Big 19.06.1991
MPEe3UACHTChKOIO (hOPMOIO JePKaBHOIO MPaBIiHHS, OCTATOYHOIO
HEBU3HAYEHICTIO KOHCTUTYLIMHUX TapaHTiil yKpaiHCbKOi MOBM SIK
JIep>KaBHOT MOBHU, 3a00POHOIO PO3ITYCKY MapjaMeHTy IJIaBOIO Jep-
KaBU (1110 He 3a0e3Mevye MiXXK HUMU JOCTaTHIX BaXesiB CTPUMYBaHb
i mpoTuBar), 3aTBepmKeHHsIM [Ipe3naeHToM YKpaiHi MOBHOBaXKeHb
TOJIOBU MicClIeBO1 paau (1110 mociabiiioe MiclieBe CaMOBPSITyBaHHS
i CTaBUTb MOTO Y 3aJIEXHICTb Bil AepxKaBu). Jle1o HEeKOPEKTHUM OYJ10
i1 BusHaueHHs1 BepxoBHoi Pagu YkpaiHu sk opraHy 3aKOHOJaBYOi
BJIAJIM, 1110 Ji€ «HA mpodeciiHuX 3acagax», OCKiIIbKM 10 HAPOAHUX
JernyTaTiB YKpaiHu O0e3rocepeIHbO He BUCYBAIOThCSI 000B’I3KOBi
BUMOTH 1010 iX ¢axy, kBajidikalii Ta mpodeciiiHOTo A0CBidy,
y TOMY 9HMCJIi Ipy (popMyBaHHI IIEPCOHATBHOTO CKIIaMy IapIaMeHT-
CbKHX POOOUYMX OPTaHiB.

HartowMicTh mesiki iHIIII Hepeasli30BaHi MOJIOXEHHS BKa3aHOI1
KoH1eniiii SIBJSI0Th TEBHU iHTEPEC Y KOHTEKCTi Cy4YaCHOI KOHCTH-
TyuiitHoi pepopmu B YkpaiHi. Tak, HampukJjaa, UJIKOM CIYUIHO
inmocs mpo notpedy 3akpinmaeHHs KoHnctutyuieo YkpaiHu oCHOB
(dopMyBaHHS, pO3BUTKY i 3aXHUCTy TPOMAaISTHCHKOTO CYCITIJTBCTBA,
3acaj 1Moro B3aEMO3B’SI3KiB i3 mepxaBoto. UnHHa KoHcTuTy1is
VYKpainu Ti€lo 4u iHILI0I0 MipOI0 BU3HAE Ta TApAHTY€E OCHOBHI IMTPUH-
LUITA TPOMAISTHCHKOTO CYCITiTBCTBA, ajie HE MiCTUTH OKPEMOTO PO3-
TiJTY, IPUCBSTYEHOTO MIOMY, TaK CaMO K HE BUKOPHMCTOBYE i CAMOTO
TepMiHa «I'POMaISIHChKE CYCIUJILCTBO». TyT TaKOX MOXHa MOTOaU-
tcd 3 A. P. KpycsH, 1110 1151 epekTrBizaiiii KOHCTUTYLIMHNX 3acal
(dopMyBaHHS TPOMAaISTHCHKOTO CYCHIJILCTBA HOLIIHLHO JOIMTOBHUTH
npeamOysty KoHctutyii YKpaiHu MoJIo>KeHHSIMU 111010 TPiOpUTETY
MpaB JIIOAMHYU Tiepe iIHIUMU COLiaTbHUMU LIIHHOCTSIMU Ta CITPU-
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SIHHS Jep>KaBU YTBEPAXKEHHIO I'POMaISIHChKOI'O CYCIiJIbCTBA [4,
c. 38]. [NoaibHui1 pO3BUTOK KOHCTUTYLIIHHUX 3acajl 3arajloM CIpu-
SITUME PeaIbHOMY MPEeBaIOBaHHIO TPOMAISTHCHKOTO CYCIIIBCTBA HAT
JlepkaBolo Ta 3a0e3MeYeHHI0 Hel0 HOro HOpMaJIbHOTO (DYHKILIOHY-
BaHHSI.

Kpim toro, Konnenuieto Koncruryuii Ykpainu Bim 19.06.1991
nepeadavanocs MpaBo Hapoay He TUTbKU Ha iHililoBaHHS pedhepeH-
IyMy, a i Ha 3aKoHOAaBYYy iHiiaTuBY. Hanmpukian, 3a mpoeKToM
Kouctutyuii Ykpainu Big 01.07.1992 3akoHOMPOEKT Mir BHOCUTUCS
Bim iMmeni He MeHIe 300 Tucsty Buoopuis. [lomo boro MoxHa BKa-
3aTH aKTyaJabHUM 3aKoHOTIPOoeKT Bix 29.08.2019 Ne 1015, sskum 1ipo-
ITOHYETHCS BiTHECTH HApOI 10 Cy0’€KTIB ITpaBa 3aKOHOAABYO] iHiIIi-
atusM. Lg iHiniaTBa 3arajom MiATPUMYETHCS i B HAYKOBIi1 JliTepa-
Typi [3, ¢. 39; 6, c. 44]. Ha Haly X IyMKY, HAIaHHSI HAPOLY TAKOI'O
MpaBa Mae€ 31e0iIbIIOro ifeamicTUIHe 3HAUSHHS, aHIK TTPaKTUIHUI
3MICT, 3 OIJISIY Ha JOCTaTHICTb iHIIIMX CYO €KTiB ITpaBa 3aKOHOAABYO1
iHiIliaTUBH, SIKi 0OpaHi HAPOIOM i BUpaXKaroTh ioro Bomo (450 Ha-
ponHux AenyTtaTiB Ykpainu Ta [Ipe3umeHT Ykpainu). TyT Takox
Mmaemo noroautucd 3 Koncruryuiinum Cynom YkpaiHu, KAl
y cBoemy BucHoBky Bin 13.11.2019 Ne 5-8/2019 [7] 3ayBaxye 111010
HEOOXiTHOCTI KOHCTUTYLIMHOT KOHKPETU3allil MOHATTS «HapOI»,
a TaKOXX BCTAHOBJICHHS KiJIbKOCTI TpoMajisiH YKpaiHU, SIKi MalOThb
MpaBo TOJI0CY, AJIsl 3AiMCHEHHS 3aKOHOIaBYO1 iHil[iaTUBU.

JloBoui LikaBUM BOAQYa€EThCS i 3alIPOMOHOBAHE TIPUTSITHEHHS
IIpe3uaenTa YkpaiHu 10 KOHCTUTYLiAHO-TIPaBOBOI BiIITOBiAaIbHOCTI
3a nopylieHHs: KOHCTUTYILi1 Ta 3aKOHIB YKpPaiHU 1IISIXOM IOCTPOKO-
BOT'O IPUITMHEHHST ITOBHOBAXKEHb YHACITIIOK BUCJIOBJICHHS IOMY HETO-
Bipu Ha pedepeHmyMi. Taka MOKJIUBICTb TPOBEACHHS BCEYKPATHCHKO-
ro pedepeHAYMY 3 IIOTO MMUTAHHS CBOTO Yacy mepemdadyanach
Koncturyuieto Ykpaincbkoi PCP Bin 20.04.1978 (i3 BHeceHUMM 3MiHa-
Mu)im. 14. 1ct 13 3akony Ykpainu Bim 03.07.1991 Ne 1286-X11 [8]. He
3a/IMILIAaI0YM 11032 YBarol opraHisaliiiHy i mpoueaypHy CKJIaaHIiCThb
03HAYE€HOTro MEXaHi3MYy, BiH MOXe PO3IJISIIATUCD SIK OAMH i3 TTOTEH LM~
HO e(DeKTUBHUX 3aC00iB PO3B’sI3aHHS AePKaBHO-TIPABOBUX KOH(ITIKTIB.
Kpim 1iboro, Hapasi BUCJIOBIIOIOTHCS i MEBHI iHILlIaTUBY IO 3aMpo-
BaKCHHS MOKTMBOCTI BiTKIIMKaHHST HAPOIHOTO JICTTyTaTa YKpaidu [9]
(ipo 11e 3ramyBajiocs 1e y poekTi Koncrurymii Ykpainu Bin 01.07.1992
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i B Koncrutynii Ykpaincekoi PCP Bin 20.04.1978), peanizaitist yoro
BOAUYAETHCI HAMU JOCUTh YCKJIQAHEHOIO 3 OISy Ha 3aCTOCYBaHHS
TPOITOPLIHOI BUOOPUYOI CUCTEMU I CYTIEPEUIUBICTh TIEPEXOLY 10 iM-
TepaTUBHOIO IEMYTaTCbKOTO MaHaaTa.

Bapra yBaru i BuknageHa B Konuenuii Koncturyuii Ykpainu Bifg
19.06.1991 npormo3uilist 11010 3arpoBaIKeHHS iHCTUTYTY Bille-Tpe-
3uaeHTa Ykpainu. Lle Morio Ou cripyusTH CIPOIIEHHIO 3aMillleHHS
nocta [1pe3naenTta Ykpainu B pasi JOCTPOKOBOIO MPUMTMHEHHSI IOr0
TMOBHOBAXXEHb, Y TOMY YMCJIi il YaC rOCTPOi CYCHiIbHO-MOJiTUYHOT
kpu3su. [TpoTe BKazaHe NOTpeOye He CTIJIbKU 3alIpOBaIKeHHS iHCTU-
TYTY Bille-TIpE3UAECHTA, SIK YIOCKOHAJIEHHSI KOHCTUTYLiMTHO-ITIPaBO-
BOTO PETYTIOBAaHHS ITiACTaB i MIOPSIKY JOCTPOKOBOTO TIPUITMHEHHS
noBHoBaxeHb [Ipe3nneHTa YkpaiHu Ta TUMYaCcOBOTO BUKOHAHHS
loro 000B’S13KiB.

B acniexTi mepediry KOHCTUTYLIITHOT pechopMu B YKpaiHi BapTo
OLNIBIII JEeTAJIbHO 3BEPHYTH YBary it Ha mpoekT KoHcTuTyiii Ykpainu,
BuKJaneHuii y Ilocranosi BepxoBHoi Pagu Ykpainu Bix 01.07.1992
Ne2525-XI1I [10], mosoxXeHHs sIKOro 6araTo B YoMy 3MiCTOBHO Ta
TEKCTyaJlbHO OyJU MOKJAaAeHi B OCHOBY YMHHOI KoHCcTUTyLii
VYkpainu. 3okpema, 11 TIpOroJIolIeHHsI YKpaiHU 1eMOKPaTUYHOIO,
MPaBOBOIO, COLLIAIBHOIO IEPKABOI0, PO3TOPHYTE 3aKPIilVIEHHS OC-
HOBHMX ITpaB i 000B’SI3KiB JIIOMWMHU, BU3HAHHS MiCIIEBOTO CAMOBPSI-
JIyBaHHSI TOIO. X0ua B TOM e yac npoekT KoHcturyuii Ykpainu Big
01.07.1992 € nero mepeoOTSKEHNM, 3 OTHOTO OOKY, IeKJIapaTUBHU-
MU HOpMaMH, a 3 iHIIOro OOKY, HaAMipHUM PO3LIMPEHHIM Mpea-
MeTa KOHCTUTYLIIMHOTO peTyIIOBaHHS (HAalpUKIIad, TUTAaHHSIMU
MiAMPUEMHULITBA, €KOJOTIYHOI €KCIIEPTU3U, METH TTOKapaHHs 3a
3JIOYMH i T. iH.). A epeadadeHe «IIPU3yITMHEHH» BUOOPYOTo ITpaBa
IIJISE OCi0, SIKi yTPUMYIOThCSI B MiCILISIX TT030aBJIEHHS BOJIi, MaJlo 3a-
rajoM HeAeMOKpaTUYHMI i AUCKPUMiHALIMHUIT XapaKTep i B3araji
He Bi[ITOBigaj0 BUMOraM cT. 25 MiXHapoIHOTO MakTy Npo rpoma-
JSTHCBKI i moJliTuyHi mpaBa Big 16.12.1966.

Harowmictb 10 nepesar 3raqaHoTo MPOEKTY MTOPiBHSIHO 3 YNHHOIO
KoHcTutyuiero Ykpainu, HarlpukJiaa, MOXHa BiZHECTU BUIUICHHS
OKPEMOI'0 PO3ily, MPUCBIYEHOIO 3araJbHUM 3acajgaM KOHCTUTY-
LiAHOTO JIay, i BUBHAHHS «IIPUPOJHUX MPaB i CBOOO JTIOAUHU» SIK
KOHCTUTYLIIHO-TIPaBOBOi KaTeropii. 3 MO3UTUBHOIO OOKY BapTo
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BiIMIiTUTU MOKJIUBICTh TOCTPOKOBOTO MPUMMHEHHS TOBHOBaXXEHb
He BCbOTO CKJIANy ypsiy, a Jullle KOHKPETHOTO MiHICTpa, a TAaKOX
nmomupeHHs (3a mpukinagoM CIIIA) mpoueaypu iMImiuMeHTy He
TiIJIBKM Ha TJIaBy Jep>KaBu, ajie i Ha iHLIKMX [M0CaI0BUX 0Ci0, 110 MpU-
3HAYaAIOTHCS TTAPITAMEHTOM.

Inura Hopma npoexkty Koncrutyuii Ykpainu Big 01.07.1992
YiTKO BU3Hayaja 3a00pOHY rpPOMaASIHUHY YKpaiHU OJHOYacC-
HO MaTW rPOMaASHCTBO iHIIOI Aep>kaBu. 3a3HAYMMO, 11O caMe
BiZICYTHICTh TaKO1 3a00POHU SIK HA KOHCTUTYUiAHOMY, TaK i Ha
3aKOHOJABYOMY PiBHSIX 3yMOBIJIA HU3KY IIpo0JieM (DaKTMIHOTO
OimaTpusmy (30KpeMa yXuJeHHs Bill IOpUCAUKILII TPAaBOOXOPOH-
HUX OpTaHiB, 3afHATTS OimaTpuaaMM Iocad B opraHax BIamu),
110 CTBOPIOIOTh 3arpO3M HalliOHA/IbHIili Oe3melli B yMoBax arpecii
Pociiicbkoi Denepaitii. CboromHi BUCTOBIIOIOTHCS 3aKOHOAAB-
4i MpOIO3ullil IOA0 BperyjaloBaHHS MMUTaHb MOABIMHOrO Ipo-
MaasiHCTBa (3akKoHOTpoeKTu Bim 25.01.2021 Ne 4640, Ne 4641,
Ne 4642). Ilpote, ocKinbku 3a00poHa ab0 A03Bil MOABIMHOTO
IrPOMasTHCTBA MOXEe PO3IJISIAATUCS B KOHTEKCTi 3acall 1ep>KaBHOTO
Jlany i Ma€ BU3HAYAJIbHUI BIJIMB HA KOHCTUTYLiAHO-TIPaBOBUM
CcTaTyc 0CcoOM, BBAXKAEMO CIIYLIHUM 3a0e3IMeYeHHs] OJHO3HAYHOI
KOHCTUTYLiAHOT BU3ZHAYEHOCTi 3 1boro npupoay. Illono uwroro
C. KoncrautuHoscbkuii [11, c. 166], HanpuKiaam, IpOIOHYE
3akpinuTtu B KoHcTtuTy1ii YKkpainu npaBo Ha MHOXWHHE rpoMa-
NSTHCTBO JIMIIE Ha MiJCTaBi IBOCTOPOHHIX MiXXHAapOJHUX AOTO-
BOPIB (SIK 1I€ CBOro yacy rnepeadayagoch OCTAaHHbOIO peJaKIIieto
Konctutyuii Ykpaincbekoi PCP Bin 20.04.1978).

KpiM TOoro, 1ocuth repcnekKTUBHUM € 3aIlIPOIIOHOBAaHE B MPO-
exTi Koncrutyuii Ykpainu Big 01.07.1992 3akpinieHHs pasBa rpo-
MaasH YKpaiHu YMHUTH OMip CIipoOi MpOTUIpaBHOI JiKBigallii ae-
MOKPaTUYHOTO KOHCTUTYIIIHOTO Jany. Amke, siKk HaroJaollyrTh
B. B. Bonomuna ii 1. B. diopaiua, CycrijibcTBO Ma€ MpUPOIHE Mpa-
BO Ha 3aXUCT OyIb-SIKUMU 3aC00aMM, axK A0 30pOitHOI 00POTHOU, TP
MOPYIIEHHI CBOIX MpaB i IoachKol rinHocTi [12, ¢. 688]. [1pu oMy
cT. 5 unHHo1 KoHcTuTylil YKpaiHu IpOrosoulye e AMHUM JIXKePeaIoM
BJaau B YKpaiHi Hapo., SKUif Ma€e BUKJIIOUHE MPaBO BU3HAYATU
i 3MiHIOBAaTM KOHCTUTYLiAHUI Jaa B YKpaiHi, 110 HE MOXe OyTu
y3ypHoBaHe JiepXaBolo, ii opraHamMu adbo MmocagoBUMU 0cOOaMMU.
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BuknaneHe 3arajiom BimoOpaxae CyTHICTb MPUPOAHOTO IMpaBa Ha
MOBCTAaHHS, MPOTE MPSIMO He AeKJIapye ioro. Xoya, BpaxoBylOUU
nocBin nmoxiit Pesomrouii I'igHocTi, [TomapaHueBoi peBostoLii Ta
IHIIIMX aKTiB TPOMaASTHCbKOI HEMIOKOPHU, YiTKE KOHCTUTYIIiIiHE BU-
3HAUYCHHS IIpaBa Ha MoBcTaHHS (momioHo mo Ectomnii, JIutsm,
HimeyunHu Ta neskux iHIKMX KpaiH) CIpUsIo O O1TbIIOMY CIIPUii-
HSITTIO IILOTO TIpaBa 3 OOKY IeprkKaBu, 3a0e3MeUCHHIO TOT0 HAJIeKHOL
peasizaliii, (popMyTIOBaHHIO Ta TOTPUMAaHHIO MEX i YMOB 31l iCHEH-
HSI TIpaBa Ha MOBCTaHHSI.

3a3nauumo, mo Koncruryuist Ykpaincskoi PCP Big 20.04.1978
MOIpHU 3MiHU, 6araTopa3zoBO BHECEHI 0 HET BXKe IiCJIsl BiTHOBAEHHS
HE3JIEXHOCTI YKpaiHU, Yy MiACYyMKY TaK i 3aJIMIINIACh KOHCTUTY-
11i€10 paasIHCHKOTO 3pa3ka sK 3a IMPeIMEeTOM PEeryJloBaHHs, TaK i 3a
3MiCTOM, H€ BiIMOBiIal0YM COLiaJIbHO-MOJITUYHUM peatisM po3-
OymoBM He3aliexXHoi YKpaiHu. 3oKkpema, IMOIpu NPOrojolIeHHs
YKpaiHu 1eMOKpPaTUYHOIO MPABOBOIO EPKaBOIO B OCHOBY OpraHi-
3allii Iep>kaBHOI BJIaAy BCe IIe (PAaKTUIHO MOKJIAAaBCsI IIPUHITUIT He
pO3MOIiay Bjaau, a TOBHOBIAIAS pad HAPOAHUX IEIMyTaTiB, OMHO-
YaCcHO HE BU3HAIOYU 1 CAMOCTIlHICTh MyHilIMTIaTbHOI Baau. Cripoou
pedopmyBanHs Koncturyii Ykpaincbkoi PCP Bin 20.04.1978 momo
KOHCTUTYIIIHHOTO CTaTyCy OCOOU HE 3MiHWIN MPEBATIOBAHHS B IOTO
CTPYKTYPi COLiaTbHO-eKOHOMIUHMX ITpaB JIIOJNHMU Ta ii 000B’SI3KiB,
10 BigoOpaxaau ¢hakKTUYHUI MPiOPpUTET CYCIILCTBA i AepKaBuU
nepen 0co0or (000B’SI3KM CYMJIIHHO IIPAIOBaTH, CIIPUATH 3MiIl-
HEHHIO MOTYTHOCTI JIep>KaBu, BUXOBYBATHU [iTei «TiIHUMU YWIEHAMU
COLIJTICTUYHOTO CYCHIJIbCTBA» 1 T. iH.). 3 MO3ULLill CbOTOIEHHS iH-
mmmu Heponikamu Koncerurymii Ykpaincekoi PCP Bim 20.04.1978
BOAYaeEMO BU3HAHHS MPUHIIMITY 3aKOHHOCTI (ajie He BEpXOBEHCTBA
TIIpaBa B IIiJIOMY), CTPOKOBUI XapaKTep oOpaHHS CynmiB (110 He Ta-
PpaHTyBaJIO iX peajbHy He3aJeXXHICTh), HagaHHs [Ipe3uaeHTy Ykpainu
npaBa BCTAHOBIOBATU ((haKTUYHO Y HE3AaKOHOMABUMIA CTIOCIO) 3a-
XOIM aAMiHICTPaTUBHOI BiAMOBiZaJBHOCTI 32 OKPEMi MOPYIIECHHS
TOWIO.

I1puBepTae yBary i1 Te, 1110 32 OCTaHHbOIO peaakiicro KoHcTuryii
Ykpaincokoi PCP Big 20.04.1978 rpomMaasiHH Mir OyTH OJJHOYACHO
JIeMyTaToM y JIBOX pajaax, Tak caMo wieHu Paagu MiHicTpiB YkpaiHu
Ta BUKOHABUYMX KOMITETiB MiCLIEBUX pajl 3a ACSKUM BUKIIOUEHHIM
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MOTJIM OyTH AenyTatamu neBHUX paf. [loxiOHa mpakTuka cyMilleH-
HS JeMyTaTChbKOrO MaHAaTa iCHY€E i CbOrOAHI B IEIKUX 3apYOiKHUX
kpainax (I3painb, Haypy Ta in.). [1poTe, Ha Hally TyMKY, BKa3aHe
YHEMOXJIMBIOBAaTUME OJHAKOBO e(PeKTUBHE BUKOHAHHS 0CO00I0
CBOIX 000B’S3KiB y CKJIadi NeKiTbKOX pan (Ypsiay, BAKOHABUYOTO
KOMITeTYy) i MOXe 3yMOB/IIOBATU BUHMKHEHHS B TaKO1 0COOU KOH-
ixry iHTepeciB. Came TOMy B KOHTEKCTi ONITUMIi3allii Ta MiIBU-
IIEeHHS (haXOBOCTi AEIyTaTChKOTO KOPITYCY I yIpaBJIiHCHKOTO ara-
paty Hapa3si He BOAYa€eThCsl MOTPeOr Y MOBEPHEHHI 10 PO3TJISTHYTO1
MMPaKTUKU.

Pa3oM i3 TUM i3 mO3UTUBHOTrO OOKY CJIil BiA3HAYMTU 3aKPirlJIeH-
Hsa B Koncrutyuii Ykpaincbkoi PCP Bix 20.04.1978 060B’s13Ky BCix
JIep>KaBHUX i FPOMaJIChKMX OPraHiB BUKOHYBAaTU BUMOTU MapjaMeHT-
CbKMX KOMicCiii, HajaBaTH iM HeOoOXiaHi MaTepiaau i JOKYMEHTH.
Bkazane € HeBig’éMHOIO CKJIaJIOBOIO i rapaHTi€l0 e(DEeKTUBHOCTI Mi-
SUTbHOCTI pobouux opraHiB BepxoBHoi Panu Ykpainu, cipusitouu ix
HaJIeXXHil B3a€EMOJIii 3 opraHaMu ITyOJIiYHOI BJIaAu, yCTAHOBAMU Ta
opradizauigmu. [Tpu ubomy, IK MU paHillie BXe Harojourysaau [13,
c. 567], omHMM i3 MMepPCIIEKTUBHUX HAMPSIMKIB KOHCTUTYLIIHOI pe-
¢dopMU 111010 BAOCKOHAJIEHHS iHCTUTYTY MapjaMeHTapu3My Mae
Oytu 3akpinieHHs: B KoHctuTylii YkpaiHu yTouHeHUX DYHKIIH
nmapJaMeHTCHKMX KOMITETiB i TMAMYACOBUX KOMICiit, 3aca ix ¢popMy-
BaHHS, MPUHILIMITIB i OCHOBHUX rapaHTill MisIbHOCTI.

IcTroTHMIA BIUIMB HA KOHCTUTYLIMHMIA TIpoliec B YKpaiHi Majio
3arBepakeHHs 08.06.1995 KonctutryniitHoro JloroBopy Mix
BepxosHoto Panoio Ykpainu ta [1pe3unaeHToM YKpaiHu Tpo OCHOBHI
3acaJy opraHizauii Ta (OyHKIIIOHYBaHHS Jeps>KaBHOI Blaau i Miclie-
BOTO camMoBpsinyBaHH: [14]. 3 ogHOro 60Ky, 3 MO3ULLi CbOTOJEHHS
yxBanieHHs1 KoHcTuTyuiitHoro JloroBopy nifiCHO J03BOJIUIIO TIEBHOIO
Mipolo Mo0IaTH HasiBHY Ha TOM Yyac KOHCTUTYLIHY KpU3Y, 3HU3U-
TU COLiIbHO-TIOITUYHY HATIPYTYy Ta CTUMYJIIOBATU TTOATBIITNI
KOHCTUTYLIMHUIA IIpo1IecC.

[pore 3 iHmoro 60ky, Koncturyuiitauii lorosip i 08.06.1995
OyB yXBaJIeHWI IIg HaJaHHS MEeBHOI IOPUANYHOI CUJIM 3aKOHY
Vkpainu «Ilpo aepxaBHyY Biaay i MicuieBe caMOBpPSIIYBaHHS
B YKpaiti» Bixm 18.05.1995 y 3B’13Ky 3 HECIIPOMOXKHICTIO TTapIaMeH-
Ty BHECTH MOB’s13aHi 3 HUM 3MiHu 10 KoHctutyuii Ykpaincbkoi PCP
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Bix 20.04.1978. I1pu upomy Koncruryuiitnuii Jlorosip Bim 08.06.1995,
Oyay4yy yXBaJIeHUM Ha OCHOBI TMOJIITUYHOI JOLLJIBLHOCTI 6€3 10Tpu-
MaHHS TIpoLeaypU BHeCEHHS 3MiH 10 KoHcTuTylii Ykpainu, MaB
HEOJHO3HAYHY MPaBOBY MPUPOAY il Ae-tope OyB JUIle MOJiTUKO-
MIPaBOBOIO YTOMOI0 MiXK TTApJIaMEHTOM i TJ1aBOIO IepXKaBU, SIKHUI 10
TOTrO XX HE MaB 3aKOHOIaBUMX ITOBHOBaXKEHb. 3 OIJISIIY Ha 116 MOXKHa
TOBOPUTH IPO LJIECIPSIMOBAHY MiAMiHY B HEKOHCTUTYLIIHHU I CTIO-
ci6 Koncruryuiitium JTorosopom Bin 08.06.1995 yMHHKMX Ha TOM Yac
noyioxkeHb Konctutyii Ykpaincekoi PCP Bin 20.04.1978.

VY HaykoBili niTepaTypi Bin3HauaeTbcs cripusiHHs KoHcTu-
tyuiiHoro Jlorosopy Bin 08.06.1995 KOHCTUTYLIiITHOMY TpOLIECY,
TOCATHEHHIO KOMITPOMICY MiX Cy0’€KTaM1 KOHCTUTYIIITHOTO TIpa-
Ba, KOHCOJIiJallii CycITiIbCcTBa Ta po30ynoBi aepxanu [15, c¢. 37]. Ha
Hary X TyMKY, MO3UTUBHUI BIMB KoHcTUTyLiliHOTO [loroBopy Bia
08.06.1995 Ha KOHCTUTYLIAHMIL TTPOLIEC i AepKaBHE OYyIiBHUIITBO He
TMOBUHEH PO3IJISIIATUCH SIK TaKWH, 1110 ITepeBaXkae oro HeraTUBHi
HACJIIKW Y BUTJISIAI HEKOHCTUTYLIHOT 3MiHM KOHCTUTYLIIMHOTO
nany Ykpainu. Amxke yxBaneHHs KoHctutyuiliHoro JloroBopy Bif
08.06.1995 came 110 cobi CTBOPIOE CBOEPIAHUIA TIPELEAECHT IOITYC-
tuMoi migmMinu KoHcTuTyiii YkpaiHy MoMiTHYHOIO Yyrog010 BUILIMX
OpTraHiB AepKaBHOI Baau, 1110 He 000B’I3KOBO MaTUME i B MaitoyT-
HbOMY CcaMe IMO3UTUBHI HACIiIKU IJIs KOHCTUTYLIIMHOTO PO3BUTKY
Ykpainu.

3 npuBony 3Micty KoncruryuiiiHoro Jorosopy Bin 08.06.1995
3ayBaKMMO, 1110 M1OT0 MOJIOXKEHHST He TIOBHICTIO 3aMiHUJIM BiMOBI/-
Hi po3ainu Koncruryiii Ykpaincekoi PCP Big 20.04.1978, Hopmu
SIKOT NPOJOBXKYBAJM AisITU B YaCTHUHIi, 11O Y3roJKyBajach
i3 Koncrutyuitnum JloroBopom. Takuii miaxin 10JaTKOBO yCKaa-
HUB TIpaBO3aCTOCYBAaHHSI, BUSIBIISIIOUN O€3CUCTEMHICTh KOHCTUTY-
LifHOTO PeryIoBaHHS Ta BiICYTHICTh OCTaTOYHOI MPaBOBOi BU3HA-
YEHOCTI TOTO, sIKi came TosioxkeHHst Koncrutyii Ykpaincekoi PCP
Binm 20.04.1978 36epiraau YMHHICTE.

Ho nmo3utuBHUx ctopiH KoHcTuryuitHoro JloroBopy Bif
08.06.1995 MoxkHa BiIHECTU MPOrOJOLIEHHS IPUHLIMUIIIB BEPXO-
BEHCTBa MpaBa i po3Moiy Aep>KaBHOI BlIaau, BU3HAHHS MPiopU-
TETy IIPaB i CBOOO IIOAWHU Ta 000B’ 13Ky IepKaBU 100 iX 3a0€3-
MeYeHHsI, BU3HAHHS MiCLIEBOTO CAMOBPSITyBaHHS Ta 1OT0 BiIMeXy -
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BaHHS BiJ MiclleBUX OpTaHiB BUKOHABYOi Biaau. TakoxX 4iTKO
3aKpiIIoBaBCcs MPUHIUAMN POOOTU HAPOAHUX ACIYTaTiB YKpaiHU Ha
MOCTIiiHil OCHOBI Ta 3a00pOHU MOEIHAHHS iX HiSUTBHOCTI 3 iHILIOIO
poboTo10, 110 MaJI0 HAa METi He TiIbKM iHTeHCcUdiKallilo podoTH
JIeTTyTaTChKOTO KOPITYCY, ajiec i ITiIBUIIEHHS OTO0 HE3aJIeKHOCTI.
LlikaBuM BOaua€eThes i BctaHoBAeHHS KoHcTuTyliitHuM loroBopom
Bix 08.06.1995 He TibKKM HUKHBOT (35 pOKiB), a i BEpXHbOT MeXi
(65 pokiB) BiKOBOro 1LieH3y JJisl 3aiiHITTS nocaau [Ipe3uaeHra
VYkpainu. BonHoyac ycTaHOBJIEHHSI caMe TaKoi BiKOBOi MexXi To-
TpeOye OUIBILIOTo OOIPYHTYBAaHHS, OCOOIMUBO 3 OIVISIAY Ha TOMILIIHIO
BiICYTHICTbh aHAJIOTIYHOTO BiKOBOTO LIEH3Y MJIs iHIIMX BUOOPHUX
IMocaIoBUX 0cCib abo, Hanpukian, cyaniB KoncrurymiitHoro Cymy
Ykpainu.

3 iH1oro 60Ky, HaBPsJ YM KOPEKTHUM OyJIO 3aKpilJieHHS
B Koncruryuiiinomy Jorosopi Big 08.06.1995 te3u, 110 «HIXTO
He MOXe MPUBJIACHUTU MPaBO 3MiACHIOBATU AEPKaBHY Baady»,
Toai ik caM KoHctutyuiliHuit Jlorosip OyB IMpUKIagoM MPUBIaC-
HEHHs MmapJaMeHTOM i IJ1aBolo AepxKaBu (yHKIiN y AOTrOBipHUN
cnoci6 3MiHoBaTu KoHcTtutyuito Ykpainu. Takox, sSIK Ha Hac,
y KoncruryuiitHomy dorosopi Big 08.06.1995 HegocTaTHBO Y4iTKO
BU3HaAYajach CyJ0oBa cucteMa Ta Micue B Hili KoHcTuTyuiitHoro
Cyny Ykpainu, mpupoja Ta KOMIETEeHIIisI MiCIIeBOIO CaMOBPSIIY-
BaHHS, 30KpeMa rnepeadayasoch HEOJHO3HAUYHE CYMillleHHS MO~
caj ToJIiB MiCLIeBUX Aep>KaBHUX aJIMiHIiCTpalliii Ta rojiB 00JJaCHUX
i pailoOHHUX paj.

Mpuitasara 28.06.1996 unnHa KOHCTUTYILIISI He3aleXHOT
Ykpainu [16] € dpyHIaMeHTaIbHUM IPAaBOBUM aKTOM YCTAaHOBYOTO
XapakTepy, 110 BpeTyJIbOBYE HalBaXKJIMBIillli CYCTiJIbHI BIAHOCUHU,
SIKi CKJIQIaI0ThCS 3 TIPUBOMAY 3acall KOHCTUTYIIIHHOTO JIaxy, OCHOB-
HUX TpaB, cBOOO Ta 000B’SI3KiB JTIOJAUHU i TpOMaAsSHUHA, OpTaHi-
3auii my6JaiyHOI BIagu ¥ aAMiHiICTPAaTUBHO-TEPUTOPiaJIbHOTO
ycrporo Ykpainu. KoHcTutyis YkpaiHu 3akiamgae OCHOBY cydac-
HUX J€PXKaBOTBOPYMX MPOILIECiB i HALLIOHATBLHOI TPaBOBOi CUCTEMH,
3HAXOMSIYM CBOE BTiJICHHSI Ta PO3BUTOK Y KOHCTUTYIiAHO-TIPABO-
BOMY i1 rajqy3eBOMY 3aKOHOJABCTBi. Po3ropHyTra xapakTepucTuKa
ocobnuBocteit ynHHOI KoHcTuTy1lii YKkpaiHu Ma€e OyTy TpeaAMETOM
yKe OKPEMUX JOCIiIKEeHb.
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BucnoBku. 3aiticHeHiy 1990—1995 pp. KOHCTUTYIiliHI pedop-
MU 3arajioM Majud CUTyaTUBHMI i O€3CUCTEMHUI XapaKTep, He
3a0e31euyour B yMOBaxX iHCTUTYIIiasli3allii BULIIUX OPTraHiB Jep>KaB-
HOI BJIaay He3alexXHo1 YKpaiHM iX HeoOXigHy 30aJ1aHCOBAHICTb i
ypiBHOBaxkeHicTh. Tak, BepxoBHa Pana Ykpainu Hanpinsnach mu-
POKMMM MOBHOBaXXEHHSAMM He JinilIe y cpepi 3aKOHOTBOPUYOCTI, ajie
1 111010 CIIpSIMyBaHHS NisIbHOCTI MiCILIEeBUX paj, BETyBaHHS aKTiB
TJ1aBU AepKaBu ¥ ypsiay. 3 iHmoro 0oky, [1pe3uaeHT YKkpainu 1mo-
€IHYBaB CTAaTyC IVIABU Iep>KaBU Ta TJIaBU BUKOHABYOI BIIaI1, 3HAYHI
(Hepigko abcTpakTHO c(OPMYJIbOBaHi) BaaHiI MOBHOBaXKEHHS
SIKOTO B THUX Xe cepax CyCITiIbHUX BiTHOCUH 3yMOBIIOBAJIU BU-
HUKHEHHS AePKaBHO-TTPABOBUX KOH(JIIKTIB MixX TJ1aBOIO Iep>KaBu
i MapJIaMeHTOM.

3a Koncrtutyuititnum Jorosopom 1995 p. cyTTeBO nocuaoBa-
Jnuch moBHOBaxeHHs [Ipe3uaeHTa YKpaiHu sIK IJ1aBU Jep>KaBU Ta
IJIaBU JEPXKABHOI BUKOHABYOI BJIIAIM HACAMIIEPE BITHOCHO YpsILy
i iHIIKMX opraHiB BUKOHaBYoi Biaau. HatoMmicte BepxoBHa Pana
Vkpainu ¢pakTuyHO Oyjia mo3daBjieHa He TiJAbKM HEeBJIACTUBUX
VIIpaBJIiHCbKUX MOBHOBAXEHb, ajie i1 BaXeJsIiB BIIMBY Ha (hopMy-
BaHHS ypsiAy Ta 3ac00iB MapJiaMeHTChKOTO KOHTPOJIIO 3a JIisIbHIC-
TIO BUKOHABYOI BJIaIN, HU3KW KaJpOBUX IIOBHOBaXXeHb. Taka MO-
JleJib opraHisallii ge-(hakTo Npe3uaeHTChKO1 pecITy0J1iK1 He TTOBHOIO
Mipolo BimoOpaxkayia TOAilIHI BEKTOPU KOHCTUTYLIIHHOTO PO3BUTKY
Ykpainu, HaaTo MmocaabIYd KOHCTUTYLIMHUIA cTaTyCc napJa-
MEHTY Ha TJIi 10ro BaroMoi coliaJabHO-MOJITUYHOI poJIi. 3 OTJsany
Ha 11e MeBHi MOJITUYHI MPOTUCTOSIHHA MixX [Ipe3uneHTom Ykpainu
ta BepxoBHolo Pagoio Ykpainu TpuBaau 10 NpUMHATTS HOBOI
KoHctutyuii Ykpainu.

3a3HavyeHi 0COOMUBOCTI KOHCTUTYIIMTHOTO TpOIeCy B Iep-
1Ii POKM HE3aJeXXKHOCTi YKpaiHU MaloTh OYyTH BpaxoBaHi B paMKax
Cy4acHO1 KOHCTUTYILiIiHOI pepopMu, 30KpeMa II0A0 JOTPUMaHHS
npolenypyu BHECEHHSI KOHCTUTYLIIAHUX 3MiH, 3aKpillJIEHHS IpaBa
Ha TTOBCTaHHS Ta MOXJIMBOCTI BiIKJIMKAHHS IJIaBU Aep>KaBH, AcTa-
Jlizalii mopsiiKy BUKOHAHHS Oro 00OB’SI3KiB i OCHOB I'pOMasiH-
CBbKOTO CYCIILJIbCTBA, BPETyJI0OBaHHSI MUTAHHS MOJBiIiTHOro rpoMa-
JISTHCTBA TOIIIO.
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0. 1. 3o3yas
KOHCTHTYIHOHHBII MPOLIECC B ePBbIe TOIbl HE3ABUCMMOCTH YKPAHHbI

Annomauus. Beinoanen anaauz xooa u cooepicanus KOHCMUMYUUOHHO2O0
npoyecca 8 nepgule 200bl He3agucumMocmu YKpautol, onpedeiena cyusHocms
u ocobeHHOCMU U3MeHenUll, eHeceHHblx 6 Koncmumyyuro Yxpaunckoi CCP
1978 ., pada koncmumyyuontsix npoekmog u Koncmumyuyuonnoeo /loeosopa
1995 2., a makace 0b6ocHo8abl Nymu co08epUIeHCMBOBAHUS COBPEMEHHOU KOH-
cmumyyuorHoll peghopmol 6 Ypaume.

Karouegole caoea: KoncmumyuyuoHHblil npoyecc, He3asucumocms, Koncmumy-
yuonnwiit Jlocosop, Koncmumyuyus, Yipauna.

0. 1. Zozulia
Constitutional Process in the First Years of Independence of Ukraine

Summary. The analysis of the course and content of the constitutional process
in the first years of Ukraine’s independence is performed, also it was determined
the essence and features of the amendments to the Constitution of the Ukrainian
SSR of 1978, a number of constitutional drafts and the Constitutional Treaty of
1995.The constitutional process in Ukraine for the development, adoption and
amendment of the Basic Law at different stages of the thirtieth anniversary of
Ukraine’s independence has different preconditions, goals and content.

1t has been established that the constitutional reforms carried out in 1990—
1995 were generally situational and unsystematic, failing to ensure the necessary
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balance and equilibrium in the context of the institutionalization of the highest
state authorities of independent Ukraine. Thus, the Verkhovna Rada of Ukraine
was endowed with broad powers not only in the field of law-making, but also in
directing the activities of local councils of people’s deputies, vetoing acts of the
head of state and government. On the other hand, the President of Ukraine
combined the status of the head of state and the head of the executive branch,
whose significant (often abstractly formulated) powers in the same spheres of
public relations led to state-legal conflicts between the head of state and
parliament.

According to the Constitutional Treaty of 1995, the powers of the President
of Ukraine as head of state and head of state executive power were significantly
strengthened, who independently formed the government, appointed and dismissed
heads of all executive bodies, repealed their acts, etc. Instead, the Verkhovna
Rada of Ukraine was effectively deprived not only of uncharacteristic
administrative powers, but also of sufficient levers of influence on the formation
of the government and means of parliamentary control over the activities of the
executive branch, as well as independent personnel powers. This model of
organization of the de facto presidential republic did not fully reflect then vectors
of constitutional development of Ukraine, too weakening the constitutional status
of parliament against the background of its important socio-political role. In view
of this, certain political confrontations between the President of Ukraine and the
Verkhovna Rada of Ukraine continued until the adoption of the new Constitution
of Ukraine. Proper consideration of the ambiguous experience of such constitutional
reform will contribute fo the consistency and balance of modern constitutional
reforms in Ukraine.

Keywords: constitutional process, independence, Constitutional Treaty,
Constitution, Ukraine.
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MPUHLMN HEQUCKPUMIHALII B YMOBAX
KPU3U MNOBAJIbHOIO NPABOMNMOPAAKY

Anomauisa. Y cmammi npoananizoeamo cyuacHuil npoyec pesizii mixcHa-
POOHO-NPABOBUX CMAHOApmMie npae A0UHU 8 YM08aX Kpu3u 2100a1bH020
npasonopsoky, 30Kpema npobaemu 3acmocy8aHHs NPUHUUNY HeOUCKpUMIiHayii
npu opmyeaHHi 0epicasHo-npasosux NOAIMUK ma ix pearizauii 6 pi3Hux Ha-
YIOHANBHUX FOPUCOUKYISX.

Karouosi caoea: mincrnapooni cmandapmu npae a00uHu, OUCKpUMIHAUis,
Heouckpuminauis, en06aabHULl NPAGONOPsIoK.

AKTYaJIbHICTh TeMH T0CTiIKeHHsa. OTHIM i3 BeJTMIE3HUX JOCST-
HeHb XX CTOJITTA € MiAHEeCEeHHS TiMHOCTI JIIOAWMHM Ta ii TIpaBa OyTH
iHIIIOI0 — HEe OIHAKOBOIO, HE CTaHAAPTHOIO, HE 3BUMYAEBOIO, TOOTO
HE TaKOI0 — 3a CBOEIO 30BHIIITHICTIO Ta IMIOBEAIHKOO, IO CIIPUIAHSITTS
Ta pO3YyMiHHSI IKUX 3BUKJIO ii OTOUEHHSI — Ha piBeHb (hyHAAMEHTaIb-
HOTO TIPUHIINIY CYCITITEHOTO OYTTS Ta IPaBOBOTO BUMipy KOHCTH-
TylifiHoro 3HaueHHs. CtaTh, paca, KOJIip IIKipu, KiacoBa Yu CTpa-
TOBA HaJIEXKHICTh, BiK, piBeHb CTATKiB, OCBITU, CTaH 340POB’S — 1Ii
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Ta iHIII 03HAKU, MEepelliK SKUX 3asiBJeHUN 1K HEBUUYEPITHUIA, 1MO-
CTYIOBO 3aKPiMUIKCS Y TPaBOBUX HOPMaX i CyCHisIbHil CBiTOMOCTI
He TUIbKU SIK MepesliK MOKa3HUKIB IPaBOBOI JOCKOHAJIOCTI Ta BPiB-
HOBaXKEHOCTI ITPaBOBOI CUCTEMU, aJie i IK HeOOXiAHMI1 3acid rapMo-
Hizalii cycniibHUX BigHOoCUH. [TpaBoBe peryitoBaHHs, a y XX CTO-
JIITTI — MepenyciM HagHalioHalbHE MixKHAPOIHO-TIPaBOBE PETYIIIO-
BaHHSI, BiirpaBajio B IIbOMY IIPOIIECi BUNIEPEIKYBAIbHY POJIb IO
BiZTHOLLIEHHIO 10 CYCMiIbCTBA.

ITpuHUMIT PiBHOCTI Ta HEAUCKPUMIiHALLil 3aKPITJIEHO K MiX-
HApOJHO-TIPAaBOBUI CTaHIAPT.

Pa3oM i3 TUM yke 3 HaCTaHHSIM HOBOTO CTOJIITTSI 3pOCTAIOTh
PEeBi3iOHICTCHKI HACTPOI CTOCOBHO BCTAHOBJICHUX CTAaHAAPTIB, CUC-
TeMU MiXKHapOJHUX BiZIHOCUH i MiXXHapoJHOTo IpaBa. PazoM i3
MOCTMOJIEPHOIO KPUTUKOIO T100aj1i3My Ta T100aJ1bHOTO MPaBOBOTO
TOPSIAKY JIYHAIOTh 3aKJIMKHU 1 10 TIePeryisimy BCi€l CUCTeMU TaKOTo
TIOPSIZIKY.

Jii ypsaaiB 6aratbox KpaiH g yac nangemii 2020—2021 pokiB
TUIBKU YCKJIAMHWIN CUTYallito. A’Ke HETMTOONUHOKUMU € (haKTu
MepeBUIICHHSI KOHCTUTYIIMHUX TTOBHOBAXeHb YpsiAaMM KpaiH
(YropuimHa, Ipy3ist, Ykpaina) y npolieaypi Y1 3MiCTi 3aTTpoBamiKeHUX
0OMeKeHb TpaB i CBOOO JIIOAWHU Mill Yyac JOKIAyHiB, MPUUHATTS
BUIMMMU CYAAMU Ta 3aKOHOJABYMMMU OpraHaMu pi3HUX KpaiH pi-
LLIeHb, SIKi HE BUKJIUKAIOTh JOBIpU Y MEBHOI YaCTUHU CYCITiJILCTBA,
Y TOMY YKCJIi ¥ Yy KOJTaX IOpUIUYHOI CITIIBHOTU. TaKMU, HalpuKIIa,
€ BBeJICHHS 000B’s1I3KOBOI BaKILIMHALIil Ta BiICTOPOHEHHS HEBaKIIM-
HOBAaHUX MpalliBHUKIB BiJ poOOTU Ha HEBU3HAYEHUI CTPOK 0e3
30epexXeHHs 3apo0iTHOI TmaTu. Taki aii, Ha Hall TOIJIsAa, MOXHA
KBaJTi(hiKyBaTH SIK MOPYIIEHHS TPUHLIMUITY HEAUCKPUMiHAaLIil.

V ny6aikamiax i mocaimKeHHAX CITOCTEPIra€ThCSI aKTUBHA TMC-
KyCisl 3 MUTaHb HaA3BUYAWHUX MOBHOBaXEHb YPSIiB ITiJ yac
nanaeMii 2020—2021 pokiB, 3 TUTaHb KPU3U TJ100ATBHOTO Tpa-
BOIOPSIAKY ¥ BiAMOBIZHMX KPU3 KOHCTUTYIIITHOTO MIPaBOBOTO
nopsanky (O. Ilpuxoapko, B. batuprapeesa, A. MypriieBa).
IluTaHHs HenUMCKpUMiHALIl JOCHIAXKYBAIUCS aBTOPOM ITPOTSI-
rom b6aratbox pokiB. Cepen nyOaikalliii, iKi MaJu 3HaYEeHHS
B IIPOLIECI MiATOTOBKM LILOTO AOCIIXKEHHS, CJIii BKa3aTU poOOTHU
b. Akepmana, 1. Yupkina.
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MerTa cTaTTi MoJIsIra€ B 1OCIiIKEHHI CydacHOI'O CTaHy 3aCTOCY-
BaHHS MPUHLIUITY HEAUCKPUMiHalil, YOpMyJIIOBaHHI 3aITO0IXKHUKIB
MPOTH pyHHYBaHHS (DYHIAMEHTY ITpaBa Ha TiIHICTb i IpaBa Ha iHa-
KOBICTb, TOOTO Ha PiBHICTb COLIiaJIbHUX i TPABOBUX CTATYCiB JIOANHU.

Buknaa ocHOBHOro MaTepiajay AocaifxKeHHsA. AHaJi3 03HAaYeHO1
MpoOJieMU CJIill, Ha HaIlly TyMKY, PO3II0YaTH 3 OLIHKUA CY4aCHOIO
CTaHy PaBOPO3YMIIIHHS Ta 3aCTOCYBaHHS IIPUHIIUITY HEIUCKPH-
MiHalii Ta CIOpiAHEHOro Kojia MPUHLUIIIB — PiBHOCTI, IPOTIOp-
LiHOCTI.

IIpuHUMDO piBHOCTI J10Aei y MpaBOBiAHOCHUHAX € 3arajJlbHUM
LMBiTi3alliiHUM HaaOaHHSIM, BiH HEe MOXe OyTH aHi CKAaCOBaHMUIA,
aHi MepemIsIHYTUM Mo CyTi. AlXe BiH 32 CBOIM 3MiCTOM BilllOBiae
He TIJIBKY collialbHOMY (paKTy pO3MAITTs Cy4acHOI'O COLIiO-KYJIb-
TYpPHOIO CEpeAOBUIIIA, a 3BIATH — I colliaJIbHOMY 3alUTy Ha 6araTo-
MaHITHICTb Ta ii IpaBOBY periaMeHTauito. [IpruHIMI HeaAuCKpUMi-
Hallii TaKOX 3a4irnae 3acaJfHU4nuil CEHC JIIOACHKOTO OYTTS — BU3HA-
HHSI LIiHHOCTI Oyab-sIKO1 JIIOJAUHU, ITOBary A0 il 0COOJIMBOCTEN Ta
rigHocTi. /le-1ope BiH (popMy€ OCHOBY MiXXHapOJHOI'O ITPAaBOBOTO
MMOPSIAKY, IO CKIIAHAEThCS i3 3arajbHOI AeKIapallii ITpaB JTIIOTUHA
(1945), MixxHapomaHOTO TMaKTy IMPO IPOMAIASHCHKI Ta MOTITUYHI
npasa (1966), MixXHapoIHOTO MAaKTy PO €EKOHOMIYHi, COLiabHi
Ta KyJbTypHi npaBa (1966) Ta HU3KM KOHBEHIiil, 30KpeMa
KounBeH11ii mpo JdikBigauioo Bcix ¢GopM TUCKpUMiHaLlil XiHOK
(1979), KonBeHitii mmpo JTikBigaiito Bcix popM pacoBoi UCKPUMi-
Hauii (1965) Ta iH. Yci 1011 HapOIKYIOThCS BUIBHUMM Ta PiBHUMU
Yy CBOill TiAHOCTI Ta MpaBax; BOHU HaJiJleHi pO3yMOM i COBICTIO
i TIOBUHHI JisITM OAMH IIOA0 OJHOTrO B Iyci OpaTepcTBa, SIK MpO-
rojiomeHo y ¢T. 1 3arajabHoi aekjaapallii mpaB JIOAWHU, 1110 Ma€
IIporpaMHe 3HaYCHHSI.

IToHATTS AUCKpUMiHALIil pO3KPUBAETHCS B 0araThbox MixKHapoO/I-
HUX TOTOBOpAX i3 3aXUCTy MpaB i cBOOO JoanHu. Tak, y cT. |
KonBeH1ii ipo iikBigalito BCix popM AUCKpUMiHALIi IIOA0 XKiHOK
MiJ AMCKPUMIiHALIIEIO 111010 XiHOK PO3YMIEThCS OYIb-sIKe PO3pi3-
HEeHHS$I, BUHSITOK a00 0OMEXXEeHHSI 32 03HAKOIO CTaTi, CIIpsIMOBaHi Ha
ocjiabJeHHs Y1 3BeIeHHsT HaHiBellb BUBHAHHS, KOPUCTYBaHHS ab0
3iACHEHHS XKiHKaMU, He3aJIeXXHO BiJl IXHbOTO CiIMEITHOTO CTaHy, Ha
OCHOBI PiBHOITPABHOCTI YOJIOBIKiB i XKiHOK, IpaB JIOJUHU Ta OCHOB-
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HUX CBOOOJ, y MOMITUYHI, EKOHOMIUHIl, COLliaIbHii, KyJIbTYpHIii,
rpoMajCchKilt a00 Oyab-sIKiii iHIIIM ramaysi [1].

Y MixHapoaHiii KOHBEHIIii ITpo JIiKBifalliio Bcix (hopM pacoBoi
JUCKPUMiHAaLlil pO3KPUBAETHCS MOHSATTS PacoBOi IUCKPUMIiHALIii.
PacoBa nuckpuminaliist — 1e 0ynb-sike po3pi3HEeHHSsI, BUHSITOK, 00-
MEXXEHHS UM IlepeBara, OCHOBaHi Ha 03HaKaX pacu, KOJbOpy LIKipH,
POIOBOTO, HAIliOHAJTEHOTO UM €THIYHOTO ITOXOKEHHS, METOIO 400
HACJIiIKOM SIKHX € 3HUIIEHHS a00 MPUMEHIIICHHS BUSHAHHS, BU-
KOPUCTAHHS YU 3IiiCHEHHS Ha PiBHUX 3acagax IpaB JOJIUHU Ta
OCHOBHHX CBOOOJ Y MOJITUYHI, EKOHOMIUHIl, COLiaIbHINI, KYyJb-
TYPHill YU OYAb-SIKUX iHIIMX raay3siX CyCHiJIbHOTO XUTTS [2].

Cratts 1 KoHBeHIil mpo 60poTHOY 3 TMCKPUMIHAIIIE€IO B TaTy3i
OCBIiTHU Nependayvae, 1110 JMCKPUMiHALLisl OXOILTIOE OYIb-SKY BiIMiH-
HICTb, BUKJIIOUEHHSI, OOMEXEeHHs ab0 MmepeBary 3a 03HaKOIO pacH,
KOJILOPY LIKipH, CTaTi, MOBM, PEJIirii, MOJITUUHUX a00 iHIIUX Mepe-
KOHaHb, HaLliOHAJILHOTO 200 COLIiaIbHOTO MOXOIXKEHHSI, EKOHOMiU-
HOTO CTaHY a00 HApOIKEHHS, IKe Ma€ Ha MeTi a00 HACIIiIKOM 3HM-
1IeHHs a00 MOPYILLIEeHHS PiBHOCTI BiAHOIIIEHHS B rajy3i OCBiTH, 30-
KpeMma:

a. 3aKpuUTTS IJ1s IKOi-HeOyab 0COOM UM TpyIu 0cid JOCTyMIy 10
OCBITU OY/Ib-SIKOTO CTYIEHS YU TUITY;

b. OOMeXeHHSI OCBITH JIJIsI OYIb-SIKOT 0COOM Y1 TPYITH OCi0 HIK-
YUM pPiBHEM OCBITH;

c. CTBOpeHHS 4n 30epeXXeHHS PO3IITBHUX CHUCTEM OCBITH UM
HaBYaJIbHUX 3aKJIaIiB JJIsT SKUX-HEOYIb OCi0 UM rpyIl ocio;

d. ITosioxXeHHSs1, HECyMiCHE 3 TiIHICTIO JIIOAWHU, B SIKE€ CTABUTb-
cs Oynb-sika ocoba uM rpyma ocio [3].

BigmosigHo no Kousenii Ne 111 mpo AMcKpuMiHAaLIiIO B Tajy3i
npalli Ta 3aHSITh JMCKPUMIiHaLlisl BKJIIOYAE:

a) Oynb-siKe PO3pi3HEHHsI, HENOIMYIeHHs abo TepeBary, 110
pOOUTHCS 3a O3HAKOIO pacu, KOJIbOPY LIKipU, CTATi, PEJIirii, mosi-
TUYHUX MePEeKOHaHb, iHO36MHOTI'0 MOXOIXXKEHHS 200 COLiaIbHOTO
MOXOMXKEHHSI i MPU3BOAUTD A0 3HUILEHHS 00 MOpYILIEHHSI PiBHOCTI
MOXKJIMBOCTEM UM TTOBOXKEHHSI B Tayly3i IIpalli Ta 3aHSITh;

b) Oyab-siKe iHIlle pO3pi3HEHHSI, HENOMYIEHHS a00 MepeBary,
110 TIPU3BOANTH IO 3HUIIICHHS a00 TTOPYIICHHS PiBHOCTI MOKITUBOC-
Teil UM MOBOKEHHSI B Tajly3i Mpalli Ta 3aHSTh i BU3HAYAETHCS BilMO-
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BimHUM uneHoM Opranizaliil Imicasi KOHCYIbTallii 3 MpeacTaBHULb-
KMMM OpraHizalisiMy poOOTONABLIIB i MpalliBHUKIB, A€ TaKi €, Ta
3 iHIIMMU BiIITOBITHUMY opraHamu [4].

KoHBeH11is1 po 3aX1CT MpaB JJIOAWHU i OCHOBOITOJIOXKHUX CBOOO
TaKOX MIiCTUTh TePMiH «IucKpuMiHallis». CtaTTsa 14 3aKpimnioe
HOpPMY, 3riJHO 3 SIKOIO peasi3alis nmpaB i cBOOOI, BUKIaAeHUX
y KoHBeH11ii, rapaHTy€eTbcs 0€3 OyIb-IKO1 AUCKPUMiHallil 32 03Ha-
KOIO CTaTi, pacH, KOJbOPY IIKipU, MOBU, PeJIirii, MOJITUYHUX Ta
IHIIMX TOTJISIAIB, HAlliOHAJILHOTO 200 COLiaJbHOTO MOXOIKEHHS,
HaJIeXHOCTI 10 HalliOHAJIbHUX MEHIIMH, MAaiHOBOTO CTaHy, Hapo-
JI)KeHHS$T a00 iHIIMX 03HaK [5].

AHaJi3 HaBeJeHUX BU3HAYEHb 3aCBiAUy€E, 110 AUCKPUMiHALLis
€ KOMILJIEKCHUM TTOHSITTSIM, 1110 BKJIIOUYAE TaKi eJIeMEHTHU:

1) 3MicT TUCKpUMiHaLIii — Oyab-sKa BiIMiHHICTb, BUKITIOYCHHS,
00MexXeHHs abo repeBara;

2) cipsIMOBaHICTh AUCKPUMiHaALil — ocabnaeHHs (JTikBigalis,
3HUILEHHS, 3MEHIIIEHHS) MPaBOBOro a00 (haKTUYHOTO TMOJIOKEHHS
MEBHOI COLIiaJIbHOI IPYIIN;

3) pe3yabTaT IUCKpUMiHallii — HOpYIIeHHS piBHOCTI de jure abo
de facto, a TaKOXX CTBOPEHHSI 3arpo3u TAaKOTO MOPYIIEHHS.

Oco01BOI yBaru moTpedye MpaBoBe po3yMiHHS MiACTaBU IMUC-
KpMMiHallil, IKOI0 € BU3HAUY€Ha, HEBIAIbHA BiJl 0COOU O3HaKa 6io-
JIOTIYHOTO 200 COLiaJIbHOTO XapaKTepy, 110 He 3aJIeXKUTh Bil ii BoJi
i cBimomocTi. CaMe MM AMCKPUMIiHALlisl BiAPi3HSETHCS Bil iHIIMX
¢dopM oOMeKeHHS MpaBa.

JlvckpuMiHallist iCHY€e y IBOX BUJIAX:

— IOpUANYHA TUCKPUMIiHAIlisl BUSBIISIETHCS B HASIBHOCTI JIHC-
KpUMiHALIIHHUX TTOJIOKEHb Y YUHHOMY 3aKOHOJIABCTBI;

— (akTUYHa NOJISATa€ B TOMY, 11O IPUHLIMAI PiBHOCTI HE peai-
3YETHCS Ha TIPAKTULII.

ChOromHi MM CITOCTEPITaEMO HAaIBHICTh 000X BUIIB TUCKPUMi-
Hallii, Tpy YoMy HAEThCS PO MPOILIEC 3pOCTaHHS KiJTbKOCTi BUTIAAKiB
y pi3HUX KpaiHax.

VYBary 10CiigHUKIB IIpUBEPTAE 3POCTAHHS COLIiaJIbHOTO Ta MCU-
XOJIOTIYHOTO HACUJIBCTBA Y CYCMJIBCTBI, TPALyC SIKOTO MiBUILYETh-
Cs1 3 PO3BUTKOM KPU30BUX SIBUILL.
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CynoBa NnpakTUKa KOHKPETU3YE MPUHILIAI HeIUCKPUMiHAaIlii,
BiICTOIOIOUM ITpaBa JIIOAUHU Ha MOBary A0 il HEOAHAKOBOCTI. [neThcst
niepeaycim 1ipo 3acymkeHHs €CI1JI cTtepeoTuriiB i o0CHOBaHOTO Ha
HUX YIIePEIKEHOIO CTaBJICHHS.

Tak, ouiHtorouu miactaBu BigMoBu BIJI-nmo3utuBHili 0co0i y BU-
Jadi 103BOJYy Ha TpoxXuBaHHS B Pociiichkiit Denepairii y cripasi
Kiyutin v. Russia (2011), Cyn BBaXXae XMOHUMU ySIBJICHHST TIPO 3B’ SI30K
MiX iH(eKIli€l0 Ta 0COOUCTOI0 Oe3BiNMOBiAAIbHICTIO. IneThcs Mpo
nomupeHHs MiiB mpo «3B’s130K BIJI-iHdexuii 3 Takumu popmamu
TMOBEIHKHU, SIK OMHOCTATEeBi CTOCYHKHM, iH €KIIi1 BXXMBaHHS HapKO-
THKIB, TIPOCTUTYIIisI a00 po30eIieHiCTh». Cy/l TOXONUTh BUCHOBKY,
o «3abopoHa B’i3ay Ta/abo mpoxuBaHHS BIJI-mo3uTUBHUX He-
rpoMazsiH 3 MeTolo 3arobiranHs nepeaavi BIJI rpyHTyeThes Ha ipu-
NYILIEHHI, 1110 BOHU Oy1yTh MaTU NeBHY HE0e3MeYHY MOBEIIHKY i 1110
TPOMAISIHUH TaKOX He 3MOXe 3aXUCTUTHU cebe. e mpumymeHHs
CTaHOBMTB y3arajibHEHHsI, sIKe (PaKTUUHO € HEOOIPYHTOBAHUMY [6].
TMoszuuis €CIIJI mono 3acyakeHHsT CTePEOTUIIiB IK OCHOBU JIUC-
KpUMiHaLiiHOI MOBEIiHKY € JOCTaTHBO MOCIIiI0BHO. BoHa nipen-
craBieHay cripaBi Konstantin Markin v. Russia (2012), y gxiit ineTb-
cs TIpo (haKTUYHY HEMOXKJIMBICTB /151 YOJIOBiKa-BiliCbKOBOCTYKO0B-
1151 KOPUCTYBaTUCS MMPaBOM Ha TPMBAJIy BilIIYCTKY IO JOIJISIAY 3a
nutuHoo. Cya 3a3Havae, 110 «TeHIEPHI CTEPEOTUITN, TaKi K CITPUii-
HSTTS >KiHOK SIK OCHOBHMX BMXOBATeJIiB AiTell Ta YOJOBiKiB SIK OCHO-
BHMX rOJlyBaJIbHUKIB, CaMi IO cO0i He MOXKYTb BBaXKaTUCSI TIOCTAaTHIM
BUIIpaBAaHHSIM TSI BiIMiHHOCTEN y CTaBJA€HHi, He OiJible, HiX
noJiOHi CTEpeOTUIIM Ha OCHOBI pacu, MOXOIKEHHSI, KOJIbOPYy a0o
CeKCyalibHO1 opieHTallil» [7].

BaxmBuM [T HALIOTO AOC/IIXKEHHS € PillleHHS, 1110 CTOCYETh-
Csl 3HEBaXKJIMBOTO CTABJCHHS 0 IPYIU JIOJAEH i3 MEeBHUMM BigMiH-
HUMU SIKOCTSIMU — Y JaHHOMY BUIIQAKY — €THIYHOI IPyNM pOMiB.
Y cnpasi Aksu v. Turkey (2012) cTBepIKy€EThCS, 1110 «OyIb-SIKi He-
TaTUBHI CTEPEOTUITH LIOJ0 I'PYMHU, KOJU BOHU JOCITAIOTh MEBHOTO
PiBHSI, 31aTHI BIUVIMHYTU Ha MOYYTTS iIEHTUYHOCTI IPYITU Ta MOYYT-
TS BJIACHOI TiMHOCTI Ta BIIEBHEHOCTI B c0o0i wieHiB rpynu. Came
B IIbOMY CEHCI 1I¢ MOXKHA PO3TJISAIATH K BIUIMB Ha OCOOMCTE JKUTTS
YJIeHiB rpynm» [8].
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Jlo kaTeropii AUCKpUMiHalIil y CBOIii MTpaKTULli HEOAHOPA30BO
3BepTaBcs i Koncruryuiitnuii Cyn Ykpainu. Buxonsuu 3i 3micty
pimmenHsa Koncruryuiitnoro Cyny Ykpainu Bin 07.07.2004 y cripaBi
PO IPAaHUYHMH BiK KaHAUIATA HA ITOCT KepiBHUKA BUILIOTO HaBYaAIb-
HOTO 3aKJIaIy, MOXKHA BUBECTH BU3HAUCHHS TMCKPUMIHAIIil SIK BCTa-
HOBJICHHSI TIEBHUX 00’ €KTUBHO HEBUMPaBAAHUX, HEOOI PYHTOBAHUX
1 HeCMpaBeIJIMBUX BIAMIHHOCTE! (BUMOT) y IPABOBOMY CTaTyCi, 5IKi
HE BiIIMOBiIal0Th KOHCTUTYLIMHUM MOJIOKEHHSIM [9].

Oxkpim Toro, Koncturyuitinuit Cyn YkpaiHu y cBO1 MpaKTUIIi
HEPiAKO BM3HABaB HEOOI'PYHTOBAHICTh MependayeHnX 3aKOHOIaB-
CTBOM YKpaiHu BigMiHHOCTel. Tak, y cBoeMy pillieHHi Bif 24.12.2004
Ne 22-p11/2004 cynm Bu3HAB AUCKPUMIHAIIIEIO HATAHHS TIepeBary IIpu
roJIOCYBaHHI 3a MexKaMy BUOOPUOI AiTBHUIII iHBaTiZaM MepIoi rpy-
MU 1 HEHaJaHHS TaKWX MPaB iHIIUM KaTeropism ocib, siki He 30aTHi
nepecyBaTucs camocTiiiHo [10].

TakuM 4MHOM, Y CyJacHiil iHTeprpeTallii MPUHLIMIT HEAUCKPU-
MiHallil 03Hauae 3a00pOHY HEOOTPYHTOBAHOTO BiAMiHHOI'O CTAaBJIEH-
Hs (a camMe BCTaHOBJIEHHSI PO3pi3HEHb, BUHSTKIB, 0OMEXEeHb YU
repesar) 10 ocio, sKi mepedyBaloTh B OHHAKOBIH CUTYyallil, Y4 OJHA-
KOBOTO TAX0IY 10 0Ci0, sIKi 3HAXOASIThCS B Pi3HUX CUTYaLIisIX.
OCKiTbKY TMCKPUMIiHALLST TIPU3BOAUTH 10 0OMEXEHHS a00 YHEMOX-
JIMBJIEHHSI B KOPUCTYBaHHI UM 3AiMCHEHHI NpaB i cBOOOI ycimMa
JIIOIbMU Ha PiBHUX MiIcTaBax, TO i 3a00pOHa PO3IISIAAETHCS SIK OAUH
13 IUISIXiB 3a0e3meYeHHs piBHOCTI Beix mofeii [11, c. 87].

YuHHE 3aKOHOJABCTBO YKpaiHM TaKOX MiCTUTh TaKi MOXimTHi
BiJl AMUCKpUMiHallil TepMiHU, SIK «IUCKPUMiHALliiHI HOPMU» Ta
«IUCKpUMiHaLilHI nposiBU». [OBOpSIYM MpPO OCTaHHI, y Cy4YacHUX
TOCITIIKEHHIX MOXHa 3YCTPITH TEPMiH «CTUTMa», SIKUI OIUCYE
SIBUILIE, 3TiAHO 3 SKMM IHAMBIA 3 03HAKO10, INTMOOKO AUCKPEAUTY-
€ThCS CYCHiIbCTBOM, HaBiTh BiIKMAAETHCS BHACTIIOK MPUCYTHOC-
Ti y HbOTO 1Ii€l 03Haku [12; 13]. 3a onmmucoM MOHATTSI CTUTMU MA€E
CXOXICTb 13 MMOHATTAM AUCKpUMiHallii. Ajie )X BOUeBUAb BOHU He
€ TotroxxHuMmu. ColliagbHa CTUTMa — 1ie OiJible, HiX MOBEeAiHKa,
nos’sg3aHa 3i crepeoturiamu. Lle BigBepTo Bopoka, MpUHU3INBA,
arpecrBHa MOBEMiHKa, sSIKa 3HEIIKOIXKY€E iIeHTUUHICTh, GYHAYETh-
cs Ha Midax i cTpaxax, pO3BUBAE Y KEPTBU BiAUYTTSI COPOMY, TTpO-
BUHU, HIKUEMHOCTi, CAMOTHOCTi. Take HeraTMBHE CyCIiJIbHE SIBUILE
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BigoMe 3 IaBHIX YaciB, € XapaKTepHUM I TpaAULiiiHUX cepeno-
BUILI i3 MPUTAMaHHUMU JJIS1 HUX XKOPCTKOIO i€papXi€to LiHHOCTEN
1 HETOJIEPAHTHICTIO 0 HECTAaHAAPTHUX MOIJISIAIB i IPOsIBiB. Y Kpu-
30BMX CTaHaX MiACUIOEThCS hakTop, skuii I1. [lIToMnka Ha3uBae
«ColliaibHOIO TpaBMoI0». CaMe TakuM € tiepion 2020—2021 poxis,
SIKWAI y HAyKOBil JliTepaTypi BU3HAYAIOTh SIK «KOBiHa epa» ab0 «epa
KOPOHOKPU3».

IneTbes mpo JieriTuMizalio HEPiBHOCTI cTaTycy MEBHUX I'PYI,
a caMe XBOpHUX i 310pOBUX, BAKIIMHOBAHUX i HeBaKUMHOBaHUX. CI1ij
cKazaTu, 1110 HOpMOTBOPYI i anMiHiCTpaTUBHI MOMWJIKY BJIaau, T10-
JiTU3alisl OPUAMYHUX i CYIOBUX PillleHb CIIPUSIIOTH MOIIMPEHHIO
LMX HETaTUBHUX COUiaJIbHUX TEHIEHIi y 6araTbox KpaiHax.
HecTpyKTUBHICTb MPOILIECIiB CTUTMATHA3alLlil ChOTOIHI BimMiyaeThCs
B 0araTbox JOCIHIIKeHHsX [14—16], ToMy, Ha Hallle IEPEKOHAHHSI,
IOpUAMYHA CITIBHOTA Ma€ OiNbIIl aKTUBHO pearyBaTH Ha IIi (pakTu,
30KpeMa IIJISIXOM PO3MOBCIOMKEHHS MPUKIIAiB MTO3UTUBHUX CYI0-
BUX pimieHb. OOHUM i3 TaKuXx € pilieHHsT Buioro cyny Manasi
y crpaBi rpo XiHky 3 BIJI, siky OyJ10 3acyakeHo 3a ronyBaHHS TPy -
IIf0, He3BaXXalouM Ha JOKAa3U TOTO, IO KiHKH, SKi IepeOyBaloTh Ha
AHTUPETPOBIPYCHOMY JTiKyBaHHi, MalOTh MiHIMaJIbHUI 1IaHC TIepe-
natu XBopoOy cBoili nutuHi. Cya ckacyBaB BUPOK i UM MTPOAEMOH-
CTPYBaB BaxKJIMBICTh OOI'PYHTYBAHHSI CYy/I0OBUX pillleHb HAYKOBUMMU
JIOKa3aMu Ta HEOOXiMHICTh 3aXUCTy BPa3IMBUX I'PYIT HACEJIEHHS Bif
«HECITIpaBeIJIMBUX HACIIIKIB rpOMaaCchKol maHikm» [17].

BucnoBku. Kpuza 1oBipu cycninbcTBa 10 Ailt Bl1aau pu3Besa 10
TTOCWJICHHSI BIUTMBY CTEPEOTHUITiB HA TTOBEIIHKY JIIOEH, BAHUKHEHHS
HOBHUX MpPOSIBiB IMCKPUMiHAallii, CYCIiJIbHOI arpecii Ta HaCUJIbCTBA.
CriocTepiraeTbhcsl po3lapyBaHHS OCHOB KOHCTUTYLIIITHOTO Ta TJ10-
0aIbHOTO ITPABOBOTO MTOPSIAKY, OCHOBOIO SIKOTO € MisKHapOTHO-TIpa-
BOBi CTaHAAPTU NTpaB JoAMHU. OJHUM i3 HEraTUBHUX MPOSIBIB € MO~
PYLIEHHS Ha Pi3HUX PiBHAX MIPUHIUITY HEAUCKpUMiHallii. BBaxaemo
3a HeoOXiIHe TTpOBeIeHHST TAKUX 3aXO0/IiB:

— TIO Meplle, IMUPOKOi AUCKYCii OO0 IOPUIUIHOI BU3HAYEHOC-
Ti i1 0cOOGAMBOCTEN 3aCTOCYBAaHHS MPUHIIMITY HEAMCKPUMIiHAIIi1
B aJIMiHiCTpaTUBHII MpaKTUIli TPaBO3aCTOCOBYBaYiB;

— MO-Jpyre, po3poOKU cTpaTerii OPUANYHUX Aii i3 TpOTUAdii
Jierajiizaliii HepiBHOCTI Cy0’€KTiB KOPOHOKPU30BOi €pU 3a Pi3HUMU
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0O3HaKaMU, HEJOMYIIEHHSI HEKOHCTUTYLIIMHUX 0OMEKeHb iXHiX MpaB
i cBOOO/I.
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A. H. Pyanesa

TIpuHIMN HeTMCKPUMHHAIIAM B YCJIOBUSAX KPU3HMCA TI00AIBHOTO
TPaBONOPSIKA

Armomauwl. B cmamuve anaausupyemcs COSpeMeHHbla npouecc pesusuu

MeHCOYHAPOOHO-NPABOBHIX CMAHOAPMO8 NPAB YeA08EKA 8 YCAOBUAX KPUUCA

2100a16H020 npaeonop;zdlca, 6 Hacmdocmu npOﬁﬂeMbl npumeHeHus npunyuna

HEeOUCKPUMUHAUUU NPU (POPMUPOBAHUU 20CYIAPCMECHHO-NPABOBEOL ROAUMUKU

u ux peaiusauyuu 8 pasnuU4HblX HAUUOHA/AbHbBIX iopucdulcuuﬂx.

Karouesvie caoea: mesxncoynapoonvie cmanoapmol npas 4en08exa, OUCKpu-

MUHAUUS, HeOUCKPUMUHAUUS, 2A100aANbHbLIL NPABONOPAJOK.
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O. M. Rudnieva

The Principle of Non-Discrimination Within the Framework of Crisis of
Global Legal Order

Summary. The aim of the article is to study the current state of application
of the principle of non-discrimination, the formulation of safeguards against the
destruction of the foundation of the right to dignity and the right to otherness, in
other words, equality of social and legal status.

The principle of equality and non-discrimination is enshrined as an
international legal standard. At the same time, already with the advent of the new
century, revisionist sentiments in relation to the established standards, the system
of international relations and international law are growing. Along with the
postmodern critique of globalism and the global legal order, there are calls for
a review of the entire system of such an order.

The crisis of public confidence in the actions of the authorities has led to
increased stereotypes on people’s behavior, the emergence of new manifestations
of discrimination, social aggression and violence. There is a destrucvite process
of the foundations of the constitutional and global legal order, which is based on
international human rights standards. One of the negative manifestations is the
violation of the principle of non-discrimination at various levels. We consider it
appropriate to emphasize the need for the following activities: firstly, a broad
discussion on the legal certainty and features of the application of the principle
of non-discrimination in the administrative practice of law enforcement; secondly,
the development of a strategy for legal action to combat the legalization of
inequality of the subjects of the corona crisis era on various grounds, preventing
unconstitutional restrictions on their rights and freedoms.

Keywords: international human rights standards, discrimination, non-
discrimination, global legal order.
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THEORETICAL DEFINITENESS
OF THE CONCEPT OF STATE LEGAL COERCION

Annotation. State-legal coercion investigated as a legal category
that expresses the conditionality attached to public power activity by
legal forms, principles and norms. The legal condition of State coercion
determines its legitimacy and public acceptance as a necessary
instrument for the protection, implementation and restoration of the
violated rights and freedoms of citizens. The basic features, properties
and indicators of the effectiveness of State law enforcement were
analysed. The legal form of the compulsory power derives from the
ethical imperatives of its agents.

Keywords: state coercion, legal restrictions on power, legal forms of
state coercion, functions of the state, coercive measures, political regime.

Formulation of the problem. The metamorphosis of the new regime
of political power takes on the characteristics of hybrid forms, mimicry
and the apparent legitimacy of democratic institutions. Effective
enforcement measures by the authorities are legally binding. However,
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public authority applies also illegal ways of influencing public life,
transforms into trivial power impulse. It ignores legal requirements,
institutions of public opinion and control. The traditional perception
of coercion also conditioned by the archaic mental traditions of
etatism.

The legal basis of state coercion means its legitimacy and public
acceptance as a necessary instrument for the protection, protection,
exercise and restoration of violated human and civil rights and
freedoms. State coercion in its modern sense, as a legal category,
defines it as public power activity, types and degrees of coercion are
subject to legal principles and norms, and its organization (institutions,
powers, legal resources) implemented in legal forms. Such forms
contain a system of requirements for subjects of state law enforcement
under a democratic regime. International legal and national legal
ethical standards are also included in legal requirements. These
standards are enshrined in modern ethical codes of conduct for public
servants. State-legal coercion is justified by the moral and legal
requirements of legal ethics in public administration and public
service. Therefore, the legitimacy of coercion dictates the formation
of «ethical infrastructure» for all institutions of power.

Analysis of recent research. The Analyst covers the issues of State
coercion [1] and its types [2—4]. The main features [5] and the
specificity of state coercion as a method of exercising state power [6]
and a modern state [7] are analyzed. The focus of attention on this
issue has become relevant in the study of the characteristics of the
exercise of State coercion in a democratic regime [8].

Coercive measures by the State in the field of public law [9] and
features of constitutional and legal coercion [10, c. 14] are important
in publications. Important accent is placed on the issue of the moral
basis of public authority and its coercive activities [11]. New
approaches to the problem of coercion reflected in encyclopedic [12]
and educational literature [13, c. 87—89; 14, c. 375—390].

The purpose of the article is specific to the problem and focuses
on the study of the coercive activities of the institutions of power. The
only legitimate form of coercion is obviously State-law coercion,
which is characteristic of affirming the essential qualities of the rule
of law. The specificity of its legal content and the attributes of power
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learned through separation from related categories. The review of
coercion should be linked to the changing political regimes of state
power. The study should reflect the real extent to which entities comply
with the requirements of legal principles, norms and international
standards for putting into practice of state coercion, as well as establish
clear criteria for distinguishing legitimate coercion from unrestricted
political pressure.

Basic material presentation. The legal nature of the state indicates
that the organization of the institutions of power must have a legal
dimension, that its activities must take legal forms, and that the
enforcement mechanism operates under a regime of legal restrictions.

Civilized forms of coercion conditioned by the legal nature of
public power, therefore should be enshrined in the concept of «state-
legal coercion».

The content of this concept always related to the characteristics
of political regimes and their dynamics. Sociology reflects the
adaptation of State coercion to the specifics of the renewal of the
regime of public power. A state cannot relinquish a coercive function
even in democratic transit. At the same time, the law acts as a criterion
for the validity and legitimacy of coercive measures and determines
the socially justified and necessary means of coercive measures.
However, modern statehood does not preclude the coercive (non-
legal) and forceful arbitrariness of power.

The legitimization of state coercion relies on society’s acceptance
of the inevitability of its use. However, society legitimizes power only
if it uses coercive means to protect and restore the violated rights and
freedoms of the individual.

The specificity of the method of State coercion in the politico-
legal space of the democratic transit society is that any coercion on
behalf of the State directly or indirectly concerns the rights and
freedoms of citizens, restricting them justifiably or unjustifiably,
Legitimate or illegitimate. Legally justified coercion directed, first, at
the motives of the antisocial behavior of subjects of law, at the
contradiction between the general and individual will, which forcibly
removed from power, encouraging the lawful behavior of individuals
and institutions of public power.
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The dynamics of the political and legal systems of societies in
transition often accompanied by the metamorphosis of the political
regime, often taking on Aybrid forms, mimicry and the external
legitimization of democratic forms and institutions.

In reality, the boundaries of coercion by the authorities have
turned out to be legal, consistent with legal principles and normative
prescriptions (the constitutional-legal model of State coercion) and
extra-legal («etatism» in model of state coercion). They manifest
themselves in a democratically oriented society as a trivial power
vacuum, in practice not limited to the rule of law as an imperative for
power. It barely responds to public opinion, forming it artificially from
manipulated data, incorrect poll sociology, and so on. This is due to
the weak modernization of the national legal system, the absence of
democratic legal traditions of ideological justification, organization
and functioning of power.

The boundaries of state coercion have traditionally been associated
with an oppressive form of government. The traditional perception of
the need for coercion stems from an archaic public consciousness. His
long development formed a dialectical pair of mental traditions.
Etatism perceived the state as a «pattern» capable of solving social
problems. Today, this stereotype manifested in social infantilism and
expressed in the forms of underdevelopment, weakness or lack of real
institutions of civil society. Another tradition, legal nihilism, denies
the social value of law, human rights and its implications for the
rational and legal organization of institutions of power.

Today, the managerial emphasis shifted to methods of influence
in which the State authority operates in a legal format, subject to
legitimate coercion and reasonable restriction of rights and freedom:s.
Coercion encourages compliance with legal regulations, not merely
sanctions.

State coercion may be state coercion can be considered as legal if
its types and measures are defined by legal principles and norms, and
its organization (system of institutions, powers and legal resources) is
carried out in the legal forms of public power activity, which are laid
down in the normative legal acts of the branches of the legislation. In
addition, the system of requirements for the subjects of coercion
includes ethical standards — international and national law, which are
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enshrined in modern professional ethical codes of conduct for public
servants.

The concept of state coercion should explored in the context of
mutual connection and unity of power and law. In the perception of
the state, coercion is an important attribute of public power and
embodied in its special mechanism, functions, modalities of its
exercise and sovereign attributes. On the other hand, coercion is the
basis of the law, its definition, substance and formal features. State
coercion is among the primary attributes of a right and embodies legal
incentives and restrictions. Coercion expresses the will and normative
nature of the law. It defines the basic attributes of the right and the
derived legal institutions, such as the system of legal responsibility.

The existence of coercion is not contrary to the principles of the
rule of law, but, on the contrary, is conditioned and limited by them
for the following reasons. 1) Coercion is monopolistic in the
institutions of public power — State and municipal bodies. 2) The
principle of the legal restriction of state authority means the legitimacy
of such authority, which perceived by society as the legality and justice
of the state’s claim to voluntary subordination of power. 3) The law,
in the expression of the balanced will of society, to legitimize state
coercion, the potential of which embodied in the law itself and
supported by the state. 4) Coercion is required as an effective means
of overcoming social conflict [15]. 5) Coercion becomes relevant in
view of the sharp exacerbation of the problem of terrorism and
extremism in the world, its cruelty and trans-nationalization. 6) The
expansion of the sphere of coercion in international relations, where
negative processes have led to the emergence of severe forms of
influence aimed at eliminating armed conflicts and appeasing parties
to conflicts of a religious, inter-ethnic or other nature. A new form of
peacemaking has emerged — peace enforcement [16, c. 60].

The practice of recent years has led to the misconception of State
coercion as a secondary method of public administration. The role of
coercion is essentially a question of the extent, intensity and direction
of the influence of the State in public relations. The legitimacy of
coercive state action based on public recognition and control of the
validity of coercive measures, which must be formalize in normative
legal acts.The coercive influence of the rule of law is justified if it
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exercised in order to protect human rights and the common good.
The democratic principle of the legal restriction of the state provides
that its coercive function of power may be exercise on legal grounds
and in legal forms. Such coercion is of a legal nature and expressed by
the concept of state-law coercion [17; 18].

State law enforcement is the influence of authorized bodies of
public authority, which regulated by the procedural rules of law and
uses legal means to restrict the rights and freedoms of subjects in order
to comply unconditionally with the requirements of legal norms.

The essence of coercion is to exert a physical, organizational or
mental restrictive influence on a certain subject and applied
independently of its consent in order to orient its conduct towards
positive patterns, in accordance with the requirements of the subject
of authority, and to ensure law and order and public safety.

In terms of content, state-legal coercion is primarily the legal
activity of public authorities, which reflected in the legitimate
imposition of political will in the form of power decisions. The legal
consequences of coercion entail the termination, restriction or
deprivation of the rights and freedoms of persons and organizations.

The grounds and prerequisites for the use of coercion are, first of
all, the aberrant legal behaviour of the offender, as well as the
prevention of harm and restriction of the rights of citizens, and a real
threat to society or human life. This may be the reason for the
introduction of total vaccination aimed at overcoming the COVID
pandemic and the frequent introduction of lockdown.

The essence and characteristics of State-law coercion are reflected
in a short list of its characteristics and have a general meaning.
1) Coercion is the result of a conflict between the will of the State, as
expressed in the law, and that of the subject. Grounds for the use of
coercion for committing or threatening to commit offences, as well
as other legal anomalies undesirable to society and the State.
2) Coercion influences the mind, will and behaviour of the subject.
3) It causes negative legal restrictions to be imposed on the person.
4) It carried out by entities authorized by the State (police,
procuratorial, State executive, tax, customs, controlling entities, etc.).
5) Its social function is to protect the interests of citizens, society and
the State. Coercion must be balance with methods of persuading,
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encouraging and encouraging lawful behaviour. 6) It promotes the
implementation of the law by applying physical pressure in the event
of a person’s refusal to voluntarily comply with it. 7) Coercion
exercised in legal forms, within the limits of the authority of the subject
and in accordance with a specific procedure established by law within
the framework of protective legal relations. In the legal system, there
are separate branches whose purpose is to establish the order
(procedure) for the implementation of legal sanctions (for example,
criminal procedural law). The procedure not only regulates the use of
coercive measures, but also makes them subject to control and appeal.
8) State-law coercive measures are presented in the ways in which they
are used. Their specificity depends on such indicators as the specific
composition of the subjects of application of the measures; the type
of measures applied; the specificity of the legal facts that give rise to
the use of coercive measures; and the nature of the procedural
regulation of the activities of authorized entities; The special features
of the purpose of coercive measures. Among the main ways in which
State law enforcement measures are applied, the legislation provides
for jurisdictional, supervisory and administrative measures. 9) Legal
liability (basic form), compulsory restoration of violated rights,
procedural protection of substantive rights, administrative prevention
and suppression of offences, and protection of law and order in
exceptional circumstances.

The legal form of state coercion — its constitutive component,
which defines the legal limits of power — shows that it is possible to
use it only on the basis of legal principles and a specific legal norm,
which establishes: the type of coercive measure, modalities and
procedure for their application. Its choice is based on subjective and
objective factors. A coercive measure is considered to be fair, provided
that the condition of reasonableness and proportionality of the act is
met. It is applied only within the limits of the subject’s competence
and only in the prescribed procedural order. The existence of
a procedural form not only records the use of coercive measures, but
also makes them public, and, consequently, provides access for public
scrutiny. The legal form of State coercion includes a separate group
of coercive legal measures, has a specific legal purpose, legal grounds
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for their application and specific legally defined consequences that
are fixed in a legal act.

State law enforcement ensures effectiveness: a) Preventive
measures (means) to prevent offences or extraordinary events where
there is a possibility of substantial harm to society. For example,
requisition of vehicles to deal with natural disasters, inspection of
passengers and their luggage, introduction of a quarantine regime
(lockdown) during epidemics. b) Measures to suppress offences.
Unlike preventive measures, they apply only to offences that are
actually committed, for example, seizure of knives and firearms
without authorization to possess them, detention or arrest of persons
who have committed administrative offences, etc.). ¢) Legal protection
measures applied to the subject for failure to comply with a legal
obligation, with a view to restoring the violated rights of other persons.
For example, protective measures include forceful forfeiture of
property (vindication), forfeiture of debt. d) Legal liability measures
applicable to the commission of an offence.

State law enforcement disassociates itself from related concepts
such as violence. It has features of structure, functions, types, forms,
means, grounds and applications. The legal opinion on the nature and
purpose of state coercion based on the efatiste model of law and was
associated with violence, punishment and the function of subjugating
opponents of the political regime in non-legal forms.

Therefore, state coercion cannot be consider as a category isolated
from the dynamics of modern political regimes, which are conditionally
divided into «traditional» and «modernist». Each is essentially a regime
for the modernization of authoritarianism, using authoritarian populist
means, methods and forms of modernization. Therefore, the
implementation and real sociology of State coercion presupposes its
adaptation to the specificities of the political regime.

Conclusions. The model of state coercion and its purpose in
a modern society should be understood and investigate from the
standpoint of the dialectical and genetic connection between power
and law. The legal nature of State power requires that it be organized
and operated in the form of legal restrictions, since its enforcement
function exercised in legal forms. Such coercion therefore reflects the
legal nature of public authority and is referred to by the notion of state
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law coercion. The issue of state coercion therefore focuses on the
coercive function of institutions of power under the rule of law, the
only legitimate form of which is coercion under the law of the State.

The legitimization of State coercion derives from public
recognition of its inevitability as an instrument for the protection,
protection, exercise and restoration of human rights.

The specificity of its legal content and attributes is known in the
changing circumstances of the political regimes of States and reflects
the state of legal guarantees for the implementation of legal principles
and norms of forced activity.

The problem of the legitimacy of State law enforcement must be
viewed in the light of the fact that it always accompanies the movement
of public life and that its moral and legal justification must be based
primarily on ethical arguments and incorporated into legal ethics.
Today it is a relatively new trend in the development of public
administration in all forms of functioning of the State, involving the
use of legitimate coercive measures, the formation of «ethical
infrastructure» for all institutions of public power without exception.
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C. H. Ogneiinukon

TeopernyecKas onpeieIeHHOCTh KOHIIENTA roCcyIapCTBEHHO-TPABOBOTO
NPUHYKIEHUS

Aunomauus. locyoapcmeenno-npasosoe npunydicoerue ucciedyemcs KaxK
npagosas Kameeopus, 8bipaicarouyas 00yca061eHHOCMb NYOAUMHO-81ACTHOLL
desimenvHOCMU NPABOBLIMU hopmamu, npuHyunamu u Hopmamu. Ilpasosas
00yCA061€HHOCMY 20CY0APCMBEHHO20 NPUHYICOHUs Onpedeasem e2o Aecumum-
HOCMb, 00UecmeeHHOe NPUSHAHUE KAK He00X00UMO020 UHCIMPYMEHmMA 3aujumslt,
OXPaHbL, OCYULECMEACHUS U B0CCMAHOBACHUS HAPYUEHHbIX NPA8 U 80000 2paic-
danuna.

AHAAUZUPYIOMCSL OCHOBHbBIE NPUSHAKU, CBOUCMEA 20CY0apCMEEHHO-NPABO-
8020 NPUHYICOeHUs U noKaszameau eeo aggekmuenocmu. llpasosas gopma
npUHYOUMenbHol QYHKYUU eaacmu 00ycA08AeHA BKAOYEHUECM IMUYECKUX
UMNepamueos K ee cyboeKmam u cpeocmeam.

Karouesvte cao6a: 2ocydapcmeentoe npunysicoeHue, npagogoie 02PaHUHeHUs.
saracmu, npasosvlie opmovl 20cy0apcmeeHH020 NPUHYICOeHUS, (PYHKYUU 20C)-
dapcmea, mepvl NPUHYICOCHUS, NOAUMUYECKULL PECUM.

C. M. O:aeiinnkoB
TeopeTHKO-NpaBoBa BUHAYEHICTh KOHIENTY JA€PKABHO-IPABOBOTO MPUMYCY

Anomauisa. Jlepyicasnuii npumyc 0ocaioxncyemcs, 8uxo0s4u 3 6UHAHHS
npaeosoi npupodu 0epicasHoi 61adu ma nPagogux 00MediceHs 020 PyHKUioHY -
eanns. [Ipumycosa dynxuis enaou eumiproemocs npagosumu nidcmasamu ma
@opmamu 30ilichenHs i 8i000OpasceHa NOHAMMAM 0epPICABHO-NPABOBO20 NPU-
mycy. Hoeo necimumauis cnupaemocsa Ha cycninbhe nopo3yMinHs ujooo Hemi-
Hywocmi 020 eukopucmarus. OOHaK cychinbCmeo aeimumizye 6aady minbKu
3a yMo8 ii yyHKUionysanHsa y 8ionogionocmi 00 coyianbHux o4ikyeams i 6UKO-
DUCMAHHS NPUMYCOBUX 3aC00i8 0451 3a2anbH020 Onaea.

Cneyughixa memody 0epicasHoeo npumycy  noAiMmuUK0-npaso8omy npo-
CMOpi couiymy uacie 0emMoKpamuHo20 MpaH3umy noAieae 8 Momy, uo npumMyc
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npamo abo nobiuHo obmexncye npaga i c60600u epomadsH 00TPYHMOBAHo a6o
HeoOrpyHMOoBaHo, Ae2iMmUMHO Yu HeaeeimumHo. Momueom opuduuno ooTpyH-
mMoBan020 npUMycy € nepedycim anmucouyiarsHa nosedinka cy6’ekmie npasa,
npomupiuus mixc 3a2anbHo0 ma inougioyanvHoi onero, ki 61a0a 3HiMae npu-
MYCO80, CMUMYAIOIOYU NPABOMIDHY NOBEOIHKY epOMAOIH MA IHCMUMYymie 61aou.

[Ipasosa obymosaenicms 61a0H020 NPUMYCY BUBHAUAE 1i020 Ae2iMUMHICTb,
cycninbHe 8U3HAHHA K HeOOXIOH020 IHCMPYMeHmMY 3aXUcmy, 0OXOPOHU, 30iliCHeH-
HA I 8i0HO6AeHHA nopyuieHux npae. Cyuacre po3yMiHHs 0epicagHo20 NPUMYCY
AK npaeoeoi kameeopii 0036045€ U3Ha4UMU 1020 K NYOAIMHO-61a0HY Oisab-
Hicmb, 6udu i cmyninb Kol 00yMo6AeHI NPABOBUMU NPUHUUNAMU | HOPMAMIL,
a ii opeanizayis (iIHcmumymu, NOGHOBAICEHHS, NPABOBI pecypclt) 30iliICHIOEMb-
€51 8 3aKOHO0ABUO GUIHAHEHUX NPABOGUX OPMAX, W0 MICIAMb CUCIEMY BUMOR
00 cy6’ekmie 0epiucasHO-npago8oeo nPpUMycy.

30iiicHenHs npumycy 8 npagogux Gopmax — 020 GU3HAUHA 8AACMUBICMb.
TIpoyecyanvri gpopmu 3acmocy8anus NPUMYCY CIMUMYAIOIOMb IXHIO NPO30PicMb
i docmynHicmp 05 iHCMuUMYmie pomadcbko2o KoHmpoar. Jepicaeno-npasosuil
NPUMYC A€2iMUMOBAHUL MOPANbHUMU BUMOAMU NPABOBOI emuKU 00 cyb €Kmie
nyoniuHoe0 ynpaeainHs.

Braodnuii npumyc € yuHHUKOM OUHAMIKU noaimu4Hoeo pexcumy. Tpaduyiiine
CHPUUHAMMS NPUMYCY € apXAiKor MeHmarvHux mpaouyiil. [pomadceka oymxa
NOCMYNANbHO 3MIHIOE YABAEHHS NPO 0ePUCABHUL NPUMYC 8i0 emamucmcvKux 00
npasosux. Coyionoeis 8idobpaicac npoyec adanmayii tio2o 3micmy 0o cneyu-
Qiku pexcumie — mpaduyiinux i MOOepHI3aMOPCbKUX, y AKUX NPUMYCO8A
@yHKYisn eradu na emanax 0emMOKPAMU4HO20 MPAH3UMY He 8UKAIOYAE, 0OHAK,
NpUMYCc08020 64a0H020 c8aginns. Memamopghosu nosimuuroeo pexcumy Haody-
8aroms 2iOpUOHUX (hopM, MIMIKDIL, 6UOUMOI AecimumMHOCMI, KOAU 81AO0HI NPU-
MYC08i 3ax00U peanbHO 00YyMO08AeHI NPABOBUMU IMNEPAMUBAMU 8 MLl Jce Mipi,
¥ Kl ModCcymos Habysamu (opmy 61a0H020 C8ABINAL, IEHOPYIOHU NPABOSI GU-
Moeu Cycninbemea, pomadcbkoi yMKU, epomMadcbKoeo KOHMpOoaio ma iu.

[Ipobaemy depicasHo-npasosoeo npumycy 00yinbHo po3easidamu 3 ypaxy-
BAHHAM MO020, U0 AeiMUMHULL 8AAOHUI NPUMYC 3a8ICOU CYNPOBOOIHCYE CYCHINb-
HUll PyX, a 1i020 MOPAAbHO-NPABOEe 00TPYHMYBAHHSA NOCUAAEMbCS NepedyCiM Ha
emu4Hi apeymMeHmu, 8KAI04eHI 8 Npagosy mamepito — npagosy emuxy. Baaonuii
PANbHUMU BUMOAMU U000 (POPMYBAHHS «emu4Hoi ingpacmpykmypu». Cb0200HI
ue — GIOHOCHO HOBULI MPeHO PO3BUMKY HOB0I Modeai nyOAiUHO20 YNPABGAIHHS,
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deparcasHoi cayncou ma 6cix 6e3 GUHAMKY IHcmumymie nyoaiuHoi 6aadu, wo
suKonyromo npumycosi gyniuyii depycasu. Ilpasosi eumoeu do depiicasroeo
NpUMycy Marmo MiCMumu emu4Hi cmanHoapmu — MiNcHapoOHi ma HaAyioHaNb-
Hi, AKI peanizo8ami 6 cy4acHux NPogecitinux emuHux Kooekcax 0epicagux
cnyucobo8yia.

Karouosi caosa: deprcasnuil npumyc, npagogi oomedxcenHs 61aou, npasosi
hopmu depacagroeo npumycy, QyHKUii depacasu, 3axX00U npUMycy, NOAIMUUHULL
Pedlcum.
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1. B. Myxomeaa, KaHIuIaT IOpUIAYHUX HAYK, MOJIOI -
1Mt HaykoBuii ciiBpo6iTHUK H/II nepxxaBHoro 0y-
NiBHUILITBA Ta MicueBoro camoBpsimyBaHHss HAIIpH
Ykpainu

NMPABO HA KOMVHIKALIIO: EBOJIIOLIA
TA POJ1b B IHOOPMALINHOMY CYCNINbCTBI

Anomauia. Cmamms npucesueHa ananizy npasa Ha KOMyHikauito ma tioeo
poai 6 inghopmauiiinomy cycninbemai. Bucgimaeno egontoyiliHuil po3gumox npasa
Ha KomyHikayiio. Posxpumo 3micm npaea na komyHikayiro. 30ilicHeHo aHani3
npasea Ha KOMYHIKaUilo yepe3 meopito NOK0AiHb npag aduru. 3ocepednceno
yeaey Ha MICHOMY 38 3Ky Npaea HA KOMYHIKAYII0 3 Npagom Ha docmyn 0o
Inmepnemy. O6rpynmosyemucs HeoOXiOHicmMb 3aK0H00A84020 3aKPiNAeHHS
npasa Ha KOMYHIKAUir.

Karouoei caoea: npaso na komyuikauirw, ingopmayiiine cycnitsbcmeo,
npaeo Ha ingopmauiro, npaso Ha Inmeprem.

IMocTanoBka npodJaemu. Po3poOka KoHIIeTIIii TpaBa Ha KOMYHi-
Kallilo € €BOJIOLIIHHMM PO3BUTKOM IMpaBa Ha iHpopmaliito. Lle cripo-
BOKOBAHO TUM, 110 B iH(popMaIliliHOMY CYCITiIbCTBi, BHACIAOK iH-
TEHCUBHOT'O PO3BUTKY iH(OpMalliiHO-KOMYHiKallifHUX TEXHOJIOTIH,
peani3allisg mpaBa Ha iHdoOpMallilo cTajla HeOOXiTHOI0, IIPOTE HE
JIOCTaTHBHOIO YaCTMHOIO KOMYHIKaTHBHO-TIPAaBOBMX 3aBIaHb Cydyac-
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HOTI'O CYCIiJIbCTBA. ¥ 1IbOMY KOHTEKCTi B HAYyKOBUX KOJIaX Movaiun
BUHUMKATU AUCKYPCHU 1I0J0 HEOOXiZIHOCTI HOPMAaTUBHO-IIPABOBOTO
3a0e3nevyeHHs OLIbII IIMPOKOi KaTeropii, HiX mpaBa Ha iH(popma-
1Iifo, — ITpaBa Ha KOMyHiKailito. @opMyBaHHS ITpaBa Ha KOMYHIKallifo
€ 00’€KTMBHO BU3HAUYEHUM JIOCSITHYTUM PiBHEM PO3BUTKY CYCITiJib-
CTBa Ta CTBOPIOE YMOBM JUIsI cCamopeaJtizallii TIOAMHU 1 pO3ILIUPEeHHS
il rpaB i cBOOO/. Y BITYM3HSHIN IOPUAUYHIN JIITEPATypi TEOPETUKO-
MpPaBOBOMY OCMUCJIEHHIO 3MIiCTy MpaBa Ha KOMYHiKallil0 MPUALIsI-
€ThCSI HEIOCTAaTHS yBara. Builie3azHaueHi 00CTaBUHU aKTyalli3yloTh
JOCITiKEHHS B 11ii1 cepi.

AHaJji3 ocTaHHIX TOCTiKeHb i myOJikamiii. BuBueHHsIM 3a3Haue-
HOTro KOMILIEKCY NMUTaHb 3aiiManucs Taki npaBHUKkU: O. A. bapaHoB,
1. JI. bBauuno, B. M. bpuxko, O. I1. /I3po0anb, O. B. 3epHelibka,
A. B. ITaziok, I'. I. [Touenios, M. 4. llIseup, C. H. IlleBepases Ta iH.

MerTa cTaTTi — IOCTiIXKEHHS iICTOPUYHOTO PO3BUTKY IpaBa Ha
KOMYHiKallilo, aHaJi3 3MicTy MpaBa Ha KOMYyHiKallilo, Horo Micus
B Teopii MOKOJIiHb MpaB JIIOAWHU, a TAKOXK poJIi B iH(popMaLiiiHOMy
CYCIIJILCTBI.

Buknan ocHoBHOro marepiaiay. deHoMeH iHdopMaliitHOToO cyc-
MJIbCTBA aKLIEHTYE yBary He Jiviilie Ha iH(popmMallii IK MpiopuTeTHOMY
pecypci y CyCcIiJIbCTBI, ajie i Ha iHTeHcudikalii iHdopMaLiiiHO-
KOMYHIKaI[ifHOTO 0OMiHY MiX 3aiHTepecOBAaHUMMU CyO’ €KTaMMU.
IHdopmartist Ta KomyHikallisl B iHOpMaLiiHOMY CYCIiJIbCTBI — KaTe-
ropii, sIKi B3a€EMO/IiI0Th, B3aEMOJIOTIOBHIOIOTh i B3aEMOJIETEPMiHYIOTh
onHa onHy. I3 11boro npuBomy ciayiiHo 3a3Havae npod. B. 1. ITomnos:
«iH(opMalis — sapo i “Martepisa” KOMyHiKallii Ta 3aci0 3B’sI3Ky iH-
(opmaniitHoO-KOMYHiKaTUBHUX BifHOCUH. [IpoTe 6e3 KomyHikallii
iHdopMmaliis B coLianbHOMY ceHci MepTBa» [16, c. 9]. OTXe, mpaBo
Ha iH(popMmallito B iHpopMaliitHOMY CYCITiIILCTBI Iependadyae He0O-
XiHICTb IMpaBa Ha KOMYHiKallilo.

baTrbKoM-3aCHOBHMKOM KOHIIEIIIii MpaBa Ha KOMYHiKallito BBa-
xkaeTncst 2Kan 1’Apci, skuit nporsrom 1960—70-x pp. o6iiiMaB mo-
cany IUpeKTopa pajio i BidyalnbHUX clyxk0 y aenaprameHTi OOH
3 TpoMaJchKoi iHpopMallii. 3MiliCHUBIIM aHaJli3 CYyITyTHUKOBOTO
3B’S13KY Ta HOBUX CYIYTHUKOBUX iH(QOpMALiiiHO-KOMYHiKaIliHHUX
TexHoJiorii, ZKaH 1’ Apci cTBepIXyBaB, 1110 BUKOPUCTAHHS JAHOTO
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BUJIY 3B’SI3KY MPU3BeJe B MaliOYyTHHOMY 110 (POPMYBaHHSI HOBOTO BULY
KOMYHiKallil — iHTepaKTUBHOI1, UM MapTucunaiinyoi. Lleit gpaxkt
3YMOBIJIIOE TOTPeOy BU3HAHHSI MPaBa JJisi KOXKHOTO Ha y4acTh y KO-
MyHikaliii. [TindbuBalouu miCyMKU CBOTO aHali3y, paHIly3bKUI
BUCHMIT pOOUTH TaKi BUCHOBKH: «Yac HacTaB, KoM 3arajbHa JeKIIa-
pallist IpaB JIOAVMHU MOBUHHA OyIe MiCTUTU B COOi IIMpIIIE MPaBo,
HiX MPaBo JIOAWHU Ha iHDopMmallito... Lle mpaBo JoauHu Ha KOMY-
Hikauito. Lle Ta Touka 30py, 3 IKOi MaitOyTHii1 pO3BUTOK KOMYHiKaIlili
Oyne po3misimaTrcs Tak, 100 OyTH 3pO3yMiIUM B YCiil HOro MOoBHOTI»
[2]. fIx 3a3Hauae O. B. 3epHenibka, MOTUBALIiliHA CHJIa, KA pyXaja
HayKOBY i rpoMaachKy nymKy KaHa n’Apci, Oyia Takoro: ctatts 19
3arajabHOI IeKIapallii mpaB JIIOAWHU HeaJeKBaTHO BigoOpaxae Ko-
MYHiKallilo, y Hili He iIeThCs MPO KOMYHIKallilo SIK iHTepaKTUBHUI
npoliec. YKa3aHa CTaTTs CKOHIIEHTPOBaHa Ha OJHOCIPSIMOBAHOMY
Mpolieci MOIyKY, OTPUMaHHS 1 MOIIMpPEeHHs iH(GopMallii Ta igeii.
BoHa posrisimae KOMyHiKallilo SIK «Ilepenavy MoBiqoMIeHb» TUTbKU
B OAVH 0iK, 6€3 3BOPOTHOTO 3B 3Ky [11].

Ha perioHanbHilt MixkHapoaHiit KoH¢pepeHLii B Kocta-Puii
B 1976 p. Gy/10 BU3HAY€HO OCHOBHI IMMOHSITTSI, Ha SIKMX TTovasia 6a3y-
BaTHCsl KOHIIEMIIisl TTpaBa Ha KOMYHikailito. Lle moHsaTTs mpaBa Ha
MOCTyN 10 3aco0iB KOMYHiKallii i mpaBa 6e3mocepenHboi y4acTi
B IIpolieci KomyHikairii [18].

Ha ocHOBi MixkHapoaAHOT'O AUCITYTY LIOJ0 KOHILEMILIii MpaBa Ha
KOMYHIKallifo, III0 aKTUBHO po3BuBaBcsa y 70—80-x pokax mif eri-
noto FOHECKO, oyno 3ailicHeHO cripo0y cpopMyatoBaTH 3araib-
Hi HOpMU Ta MPUHIIUIIA TaK 3BAHOTO HOBOTO CBITOBOTO iH(opMa-
miftHoro i komyHikatiitHoro mopsiaky (HCIKII) ns 3akpiruieHHS
Yy MiXXHapOIHO-TIPaBOBUX iHCTPpyMEHTaX. [3 1i€l0 MeTOw OYJIOo
YTBOpPEHO KoMicito, Ky ouonuB HobOeniBcwrkuii maypear Ulon
Mako6paitn. MaHgatom KoMicii nmepeadayaiuch 3aBOaHHS 11010
MOCTIIKEHHS iICHYIOUUX MOJITUKO-TIPAaBOBUX MpobaeM y chepi
KOMYHIKallii Ta AisIbHOCTI 3ac00iB MacoBoi iH(opMallii, KOMyHi-
KaliiiHUX moTped iHAUBIAIB, CHiJIbHOT, MPUBATHOTO CEKTOPY, Aep-
aB i JIIOJICTBA B LILJIOMY, 3 0COOJIMBOIO yBAaroo 10 NoTped aepxkas,
1110 PO3BUBAIOThCS. Pe3ynbraToM poOOTH KOMicii cTajla Tak 3BaHa
nonoBiae MakOpaiina, moBHa Ha3Ba sikoi — «KomyHikaliii Ta cyc-
MMiJILCTBO CHOTOMHI I 3aBTpa. baraTo ronociB — onuH cBiT. J10 HOBO-
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ro OiJIbLI CIPaBeAIMBOIO Ta OiIbl e(PEKTUBHOIO CBITOBOIO iH(pOP-
MalliifHOTO i KOMYHiKaliiiHOTO mopsiaky» [1].

Y nomnoBini 3a3HavaeThes Mpo pyHAAMEHTAJIbHE 3HAYEHHS, SIKe
Ma€ NMUTaHHS iHIUBiAyaIbHUX MIPaB y cdepi KOMYHiKallii Jj1s1 KOMIT-
JIEKCHOT'O PO3yMiHHSI KOHLIETILIii ITpaBa Ha KOMYHIKalli0, 110 € IINP-
LM Ta OiJIbLI PO3TOPHYTUM TOPIBHSIHO 3 MOHSITTIM CBOOOAU BU-
paxkeHHS MOTJISIIB, CBOOOIU CJIOBA YU BiTbHUM MOTOKOM iHDOpMa-
wii. [HauBigyanbHi mpaBa, 1110 BXOISTH J0 MpaBa Ha KOMYHiKallilo,
copMyTbOBaHI TaKMM YMHOM: TIpaBa 3HaTH, OTPUMYBaTH, 3HAXO-
IATH iH(MOPMAIlilo BiIIIOBIZHO M0 IMOTPed iHIWBIAA; TPABO ITOIIM-
proBaTH iH¢OopMallilo, 110 3a0e3MeUyeThCs 0e3MePeIIKOAHUM 10~
CTYIIOM J10 KaHaJliB KOMYHiKallii; mpaBo Ha AUCKYCilO SK MPoLec
B3aEMHOI0 OOMiHY IYMKaMU, BiIKpUTHIA IJIsI y4acTi BCiX 3alliKaBiie-
HUX 0ci6. JIo LbOro mepestiky TaKoX BKJIOUYEHO i MPaBO HA MpU-
BATHICTh Yy OTO PO3YMiHHI SIK TapaHTii 3aXMCTy BiJ HeOaxkaHOTO
BTPY4YaHHs y Mpoliec KoMyHikaiii [15].

Otxe, y noroBini Makopaiina, K i Ha perioHaJIbHill MixKHapoO/I-
Hilt KoHdepeHii B KocTa-Pulli, poOUThCS HArojaoc Ha TOMY, 11O
TIpaBO Ha KOMYHIKAIIiI0 CTBOPIOE TaK 3BaHUI JBOCTOPOHHII HATIPSI-
MOK, CKJIAIOBUMMU SIKOTO € IUTaHHS JOCTYITY Ta yJ4acTi. Ma€eThcs Ha
yBa3si, 10 0co0a BUCTYITA€ HE TUIBKU SIK PELUITIEHT MACOBOI KOMY-
HiKallii, ajie i IK aKTUBHUI y4aCHUK KOMYHiKallil 1 HaBiTh 1l TBOpEllb.

Homnogigps Komicii Mak0Opaiina cpaBuia iCTOTHUI BILIMB Ha
JIUCKYCii CTOCOBHO IJ1I00aIbHMX KOMYHiKallill Ta 3aJIMIIAEThCS aKTy-
aJIbHOIO JUIS1 AUCKYPCY 111010 IHTepHeTy Ta MOOITbHUX KOMYHIKalIiit.
Ockinbky [HTEepHET nepenalToBye r100albHi MOTOKM iH(dOopMallii,
BKpali BaXJIMBO MO-HOBOMY OLIIHUTHM 0araTo acIieKTiB AOMOBIiIi
Kowmicii Mako6paiina [3].

HactymauM eTarmoM po3BUTKY IIpaBa Ha KOMYHIKalIil0 CTaJIo
satBepakeHHss FOHECKO «HoBoi koMyHikaliiiHO1 cTpaTerii» Ta
JIOKYMEHTIB ii iH(opMallifHO-KOMYyHIKalliifHUX TTporpaM, SIKi Bifi-
rpaloTh BaXKJIMBY POJIb 10 TETIEPillIHii yac. Y camiii ctparerii 3a3Ha-
4YeHo, 1110 BOHA CIIpsIMOBaHa Ha peaJjlizallilo TpbOX liijieli, a came:
1) 3aoxouyBaTH BUIbHMI MOTIK iH(OpMaIlii SIK Ha MiXKHapOIHOMY,
TaK i HalliOHAJLHOMY PiBHSIX; 2) CIIPUSITU IHIUPOKOMY I OibIl 30a-
JIJAaHCOBAHOMY MOIIMUPEeHHIO iHpopMallii 6e3 Oyab-sIKUX TePeIKo
JIJIS1 CBOOOAY BUPAKEHHST IYMOK; 3) 3MilIHIOBAaTU KOMYHIKalliiHUI
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MOTeHIiaJ y KpaiHaX, 1110 PO3BUBAIOTLCS, 3 METOIO TTiABUILIEHHS iX
y4yacTi B mpolieci KoMmyHikartii [5].

Bapro 3a3HaunTH, 1110 HAyKOBa JOKTPUHA, siKa Oepe CBOI BUTOKU
3 1pyroi mosioBUHU XX CT., JISITJIa B OCHOBY MixXKHAPOJHO-TTPAaBOBOIO
OOIpyHTYBaHH TIpaBa Ha KOMYHiKalrito. Tak, B OKiHABCBHKiil XapTii
7100aJIbHOTO iH(OPMAaLIIiTHOTO CYCHiIbCTBA 3aKPIiTJIEHO HACTYITHE:
«I1. 2. CyTh €eKOHOMIYHOI Ta COIliaJIbHOI TpaHCchOpMallii, sika CTH-
MYJTIOETBCS iH(OPMaLifHUMU TEXHOJIOTIIMU, TOJISITAE B ii 37aTHOC-
Ti CIIPUSATH JIIOISIM i CYCITIJIBCTBY Y BUKOPUCTAHHI 3HAHb Ta ifeH.
IHdopMariiiiHe CycibCTBO, IK MU MOTO YSIBIISIEMO, JO3BOJISIE JIIOISIM
LIMplIe BUKOPUCTOBYBATU CBill MOTEHLiaa i pealizoByBaTU CBOi
yerpeMItiHHSA. [ TbOTO MU TOBUHHI 3pO0OMTH TaK, 00 iH(popMa-
LiiHi TEXHOJIOTII CJTY>KUIN JOCSITHEHHIO B3aEMOAOIIOBHIOIOUHX 11i/Iei
3a0€e3MeueHHs CTIMKOro eKOHOMIYHOTO 3pOCTaHHS, MiABUILIEHHS
CYCIIiIBHOT'O 100pOo0OyTY, CTUMYJIFOBAHHS COLliaJIbHOI 3J1aroAu Ta
MOBHOI peaizallii iX MOTeHLialy B Tajqy3i 3MillHEHHSI 1€MOKpaTii,
TPAHCTIAPEHTHOTO i BiAMOBINAaTbHOTO YIPABIiHHS, TIPaB JTIOAUHH,
PO3BUTKY KYJBTYPHOTO Pi3HOMAHITTS i 3MilIHEHHSI MiXKHApOJIHOTO
MUPY i cTabUIbHOCTI. JlOCATHEHHS LIMX LiJIel i BUpiIEHHS TPO0eMm,
1110 BUHUKAIOTh, MOTpeOy€e PO3pOOKU e(PEKTUBHUX HALIIOHATbHUX i
Mi>XXHapOJHUX CTPATETii.

I1. 3. TIparayuu DOCATHEHHS LIUX 1IiJIeli, MU 3HOBY TiATBEPIXKY-
€MO Hally MPUXUJIbHICTh MPUHLMITY YYacTi B LIbOMY IPOILIECi: BCi
JIFOIM TIOBCIOMHO, 03 BUHATKY ITOBMHHI MaTH MOXKJIMBICTH KOPHC-
TyBaTUCSA TIepeBaraMu Ij100ajabHOTo iH(pOpMAaIiiiHOTO CYCITiJILCTBA.
CrilikicTb rmobasbHOro iHpopMaLiiiHOro CyCHiIbCTBA [PYHTYETHCS
Ha CTUMYJIIOIOUNX PO3BUTOK JIFOAWMHM JEMOKPATUIHUX IIIHHOCTSIX,
TaKUX SIK BUIbHUI 0OMiH iH(popMallie€ro Ta 3HAaHHSIMU, B3aEMHA TEP-
MUMICTB i ToBara 10 0COOIMBOCTEN IHINX Jioaeit» [14].

OaHUMU 3 KJTIOYOBUX LIiJIeH, SIKi CIIPSIMOBaHi Ha 3a0e3MeYeHHs
peautizallii mpaBa Ha KOMYHiKallito, € 3akpiruieHi B Jlekiapatii Tucs-
yonitrst OOH, a came: «...BXWUTU 3aXOMiB JJIs TOTO, 11100 yCi MOT/In
CcKOpuCTaTuCcs O1araMy HOBUX TEXHOJIOTi, 0COOIUBO iH(OpMalliii-
HHUX 1 KOMYHiKalliliHUX..., KOJEKTMBHO JOOMBATUCS OUIbIIOIL Bil-
KPUTOCTI MOJITUYHUX MTPOLIECiB, CTBOPIOIOUM YMOBHU JIJISI CIIPABXHBOL
y4acTi B HUX yCiX TPOMaJsgH y BCiX HAlIMX KpaiHax; 3a0e3MeynuTu
3acobaM MacoBoi iHdopMallii cBOO0Jy BUKOHYBATU BJIACTUBY iM
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BaxXJIMBY (DYHKIIiIO, a TAKOXK MPaBO TPOMAJAChKOCTi Ha JOCTYII 10
iHpopMmarii...» [9].

¥ XKeneBcokiit gexknapatii npuHumiB «I[ToOynoBa iHpopMaliii-
HOTO CYCIiJIbCTBA: [JIOOAJIbHA 3a7a4a B HOBOMY THUCSYOJIITTi» TAKOX
aKIIEHTYETRCS yBara Ha HEpO3pMBHOMY 3B’ sI3Ky ITpaBa Ha KOMYHiKa-
1ito i iH(popMalLliifHOTO CYCHibCTBA: «...CITIJIbHE MParHeHHsI i piLlly-
YicTh NOOYIyBaTU OPi€EHTOBAHE HA iHTEPECH JIIOJEH, BIIKpUTE IS
BCiX i cipsiMOBaHe Ha PO3BUTOK iH(opMalliliHe CyCITiJIbCTBO, B SIKO-
MY KOXHUI MOXe CTBOPIOBATH iH(opMallito i 3HAaHHS, MaTU 10 HUX
TIOCTYTI, KOPUCTYBATHCS i OOMiHIOBATHCS HUMU, JAI0YHN 3MOTY OKpe-
MUM ocobaM, rpoMajiaM i HapoJaM MOBHOKO Mipolo peaizoByBaTH
CBili MOTEeHIiaJl, CIPUSIIOYU CBOEMY CTaJIOMY PO3BUTKOBI 1 MiABU-
LLIYIOUHU SIKiCTh CBOTO XXUTTSI HA OCHOBI Liijielt i mpuHuumiB CtaTyTy
OOH i noBaxatouu B MOBHOMY 00CS3i Ta MiATPpUMYIOUU 3arajibHy
JIeKJIapallito mpaB JIOOUHU» [§].

VY 1. 4 2KeHeBcbKoO1 nekyapallii miaTBepIKy€eTbCs, 1110 KOMYHi-
Karis (CITJIKyBaHHS) € OMHUM 3 OCHOBHUX COIliaJIbHUX TIPOIIECiB,
OJIHi€10 3 0a30BUX JIIOACHKUX IMOTPed i OCHOBOIO OYIb-SIKOi COLliab-
HOI1 oprani3aiiii. BoHa ckianae cepiieBuHy iHGOpMaLiliHOTO cyc-
ninberBa. KoxxHuit, ne 6 BiH He 3HAXOIMBCS, TIOBUHEH MaTU MOX-
JIUBICTh OpaTH y4yacTh B iH(OPMaLlifHOMY CYCITJIbCTBI, i HIKOTO He
MOXHa M030aBUTH IPOIIOHOBAHUX LIMM CYCITLILCTBOM OJ1ar |[8].

AHaJli3 BUIll€3a3HAYEHUX MiXKHAPOAHO-TTPABOBUX JOKYMEHTIB
JIA€ TICTaBU CTBEPIKYBATH, IO IIPABO HAa KOMYHIKAIIif0 B CyJacHO-
My HOro po3yMiHHi CKJIaIa€ThCS 3 IBOX OCHOBHMX eJIeMeHTiB: 1) mpa-
Ba Ha JOCTYI 10 iH(GOpMalLliiHO-KOMYHIKalliiHUX TEXHOJIOTIH, 1110
PO3YMIETHCS SIK 30aTHICTh MOTEHLIMHOTO CIOXKWBaya peajbHO
1 ebeKTHBHO BUKOPMCTOBYBATU HasIBHI 3aCOOM KOMYHiKallii B IKOC-
Ti omep:KyBaua iH(opmallii Ta Ha OCHOBi PiBHOCTI; 2) IpaBa 0COOMC-
TO OpaTH yyacTb y KOMYyHiKaTUBHOMY IPOLIECi, III0 PO3YMIETHCS SIK
peasibHa 1 epeKTUBHA MOXJIUBICTh CTIOXMBAYa KOPUCTYBATUCS
BciMa G61araMu iH(pOpMaLiifHOTO CYCHiJIbCTBA, a TAKOX OYTH TIPSIMO
abo orocepeaKOoBaHO TBOPIIEM i PO3MOBCIOXKYBaueM iHbopMallii.

OJHMM 3 OCHOBHUX €JIEMEHTIB ITpaBa Ha KOMYHIKallilo € TOCTYIT
o iHbopMalliiiHO-KOMYHIiKaIliiHUX TEXHOJOTiil, a 0COOJIMBO 10
InTepHery. IHTepHeT € cheporo Ge3repepBHOTO iHPOPMaLItHO-KO-
MYHiKalliliHOTO Ipoliecy 00iry iHdopMaliii (BimoMocTeit) y 1udpo-
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Bilt (popMi B HEOOMEXXEHOMY MPOCTOPi Yepe3 MoB’sI3aHi MixK CO0010
Mepexi 3B’S3Ky Ta 0OMiHY iH(pOpPMaLiiHUM pecypcoM Oyab-sIKUX
Cy0’€KTiB-KOPHUCTYBaviB (CIIOXMBAYiB) 3 METOIO OTPUMAaHHS, Ha-
KOMWYEHHS 3HaHb a00 3MiliCHEHHS eJIEKTPOHHUX OMepalliii cyd’eKTiB
y pi3HuX cdepax IXHix iHTepeciB, rpaB i 000B’3KiB [7, ¢. 356].

IctopuyHo nmepinMm npusHayeHHsIM [HTepHeTy OyJo iforo Bu-
KOPUCTAHHS JJIS1 ABOX OCHOBHMX 3aBlaHb: 1) mepenavi iHpopmartii
(iHdopmarLiiiHuit acriekT); 2) 3niiiCHEeHHST 00UYMCTIOBAIbHUX 3a1a4
(byHKIIiOHATBHUIA acTIeKT). BaxXmuMBuii 71 HAIIOTO MOCTiIKEHHS
iH(popMaLiiTHUIT acITIEKT BUKOPUCTaHHS MepeKi, 1o CyTi, 3BOAUTh-
sl 10 ioro KoMyHikaliiiHoi pyHKIIT [6, ¢. 31]. IHTepHeT cTaB XuT-
TEBO BaXKJIMBMM 3ac000M KOMYHiKallii, 1110 JO3BOJISIE JIOAIM 0€3-
MEXXHO KOPUCTYBaTUCS CBOIM ITIPAaBOM Ha CBOOOTY BUPAXKEHHS AYMOK
a00 MpaBOM Ha MOIIYK, OTPUMAaHH4 i epegavyy Oyab-sIKOro poay
iHdopMartiii Ta imei, 1o rapaHToBaHoO CT. 19 3aranbHoi Aekiapailii
npaB JroAuHU Ta cT. 10 MixxHapoaqHOTo MakTy Mpo IPOMaAsTHCHKI Ta
MoJIiTUYHI Tpasa [13].

6 muras 2012 p. Paga OOH 3 nipaB J10AMHY BU3HAJA, IO IPaBo
Ha 10cTyn A0 [HTepHeTy MOBUHHO OYTU 3aXUILEHUM. Y 11 pe30ItoLii
MiATBEPIXKYETHCS, 110 Ti caMi MpaBa, 1110 € B od-J1aiiHi, MTOBUHHI
3aXUIIATUCS i B OH-JIaifHi [4]. TakuM YMHOM, MPaBO HA AOCTYM 0
IHTEepHETY MOXHA BU3HAYUTHU SIK 3a0e3IeueHe JepKaBolo IpaBo
JIIOAWMHU Ha IOCTYII 10 BCECBITHBOI IJ100aIbHOI Mepexi IHTepHeT
3 METOI0 peaisallii OCHOBOMNOJIOXHUX MpaB JoauHu. Ha choromHi
B TakuX KpaiHax, sk QinnsHais, Ecronis, ®panuis, [peuis, Icrmanis,
Ha 3aKOHOJABYOMY PiBHi 3aKPIiIlJIEHO MPAaBO IPOMASH Ha JOCTYI A0
InTepHery.

KopucHuM npukiagoM Ijis Halloi AepKaBU MOXe CIYTyBaTU
cT. 5SA «Konctutyuii Ennmagn» [12], gaka 6ya BHeceHa 10 OCHOBHOTO
3akoHy Ipewii koHcTuTyuiiHumu nonpaskamMu y 2001 p. Yu. 1 cT. SA
IIPOTOJIOIIYETHCS, IO KOXKHA JTIOAWHA Ma€ IIpaBo Ha iH(GOopMalIiio,
Ta BU3HAUYCHO BMIAIKKU ioro oomexeHHs. YactuHa 2 cT. 5A BcTa-
HOBJIIOE, 1110 KOXHa JI0JUHA Ma€ MpaBo OpaTu y4yacTh B iH(popMma-
LiITHOMY CYCITiJIBCTBI i 1110 AepkKaBa 3000B’13aHa CITPUSITH BUPOOHU -
LITBY, OOMiHY, MOLIMPEHHIO Ta TOCTYITY 10 €JIEKTPOHHOI iH(bopMallii.

3 TTOJI0KEHb €1 CTATTi BUTUIMBAE, 11O, ITO-Tiepine, KOHCTUTYIIisS
Ipeuii, 3akpinuBILIM B ONHill CTAaTTi MpaBo Ha iHdoOpMallito i mpaBo
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Ha y4JacTb B iH(hopMalliiiHOMY CYCITIJILCTBI, BU3HAJIA HEPO3PUBHMUIA
3B’430K Lux ABox mpaB. [To-apyre, sikio KoHncrutyuisa Ykpainu
BimoOpaxkae icTopuIHMI (MUHYJIMI) PO3BUTOK (hOPMYBaHHS IIpaBa
Ha iHdopmaui, To «KoHcturyuisa Emnanu» 3akpimitoe nepcrex-
TUBHUI HAIIPSIM pO3BUTKY ITpaBa Ha iH(OpMaIlito, 10 TTPOSIBIISIETh-
cs1'y B3aEMO3B’SI3KY 3 ITPaBOM Ha yyacTh B iH(popMaliitHOMY CYCITiJib-
ctBi. [To-Tpete, mpaBo 0cOOU Ha yyacTh B iH(OPMaLITHOMY CYCTIiIb-
CTBi BKJIIOUae B cebde: 1) noctymn 1o iHpopMalliitHo-KOMYHiKalliiHUX
TEXHOJIOTI; 2) MOXJIUBICTh OCOOMCTO OpaTH y4acTh Y KOMYHiKaTHUB-
HOMY TTpolieci. TaAKMM YMHOM, 3a 3MiCTOM IIPaBO Ha y4acTh B iH(OP-
MallifHOMY CYCHiJIbCTBI, sIKe 3aKpimieHo B OCHOBHOMY 3aKOHi
Ennanu, € TOTOXHUM i3 TIpaBOM Ha KOMYHiKallilo, a OTXe, 11i ABi
Ha3BU € CMHOHIMIYHUMU.

B ymoBax 6e3nepepBHOTO MOJIIMIIEHHS TEXHIYHUX 3aCO0iB KO-
MYHIKallii i 3pOCTaHHS IHTEHCUBHOCTI 0OMiHY iH(pOpMaIIi€o MixX
iHOAMBiTaMU BUHMK HOBMI TUI KOMYHiKallil — BipTyaJbHa KOMYHi-
Kauisi. BipryanbHa KOMyHiKallisl Bilpi3HSIETHCS BiJ TpaguLiiHUX
(opM KoMyHiKallil CBOEIO IUCTAHTHICTIO (3MiliICHEHHSIM Ha BifCTaHi
0e3 TOTUYHOCTI) i BACOKMM CTYITIEHEM MOOLUTBHOCTI: KOMYHIKAHTOM
MOXe BUSIBUTUCS iHAWUBII, IKUI MoXe NepeOyBaTu B OyIb-AKiit
YacTUHi CBiTY. BipTyajibHa KOMYHiKallisl, TAKUM YUHOM, Ma€ TJIO-
OaJIbHU i MIXKYJBTYpHUI XapakTep. BoHa He BUHUKAE JuIlIe Ha
OCHOBI HassBHOCTi TEXHOJIOTiYHOT MOXJIMBOCTI JU1s1 OOMiHY TTOBiIOM-
JeHHAMU depe3 IHTepHeT. X 060B’13K0BOIO CKIIa0BOIO, OCHOBOIO
€ B3aEMO/IisI JIIOJIEH 3 METOIO JOCSITHEHHS 3arajlbHUX 1Iijel i BUKO-
HaHH$ cniabHUX 3aBaaHb [10, c. 8—10]. g npuknany, GopMoro
BipTyallbHUX KOMYHiKalliil € hopymMu, 4aTu, OJIOTU, COLliaIbHI Mepe-
i TOLIO.

AHani3youn ImpaBo Ha KOMYHiKallilo 4yepe3 TeOopilo MOKOJIiHb
MpaB JIOAWHU, BapTO 3a3HAYUTHU, 1110 OTO Miclle — B TPETbOMY IO~
KOJTiHHi. ABTOp TeOpil MOKOIiHb MTPaB JIIOAUHU (DPAHITY3bKUIA yYEHU
K. Bacak 10 TpeTbOTo MOKOJiHHS BiTHOCUTH KOJIEKTUBHI IpaBa,
3aCHOBAHi Ha COJIIAAPHOCTi, — TPaBO Ha PO3BUTOK, HA MUP, Ha 0e3-
nevyHe JOBKIJUIsSI, Ha CITUIbHY CITaAlIMHY JI0ACTBA, HAPOIiB HAa caMO-
BU3HAUEHHS Ta JOCJiIKyBaHEe HaMU MPaBO Ha KOMYHiKallilo, sike
OB’ sI3aHe 3 KOHIIETIIII€EI0 HOBOTO MiXKHApOIHOTO iH(DOpMaLiiiHOTO
nopsaky [17, c. 77].
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XapakTepHOI0 pPUCOI0 LILOTO MOKOJIiHHS MpaB € Te, 110 OKpeMa
JoauMHa 6epe yyacTb y peasisallii LUX MpaB, aje Taka yyacThb
MMOB’s13aHa He 3 11 0COOMCTUM CTAaTyCOM, a i3 CTAHOBUIIEM SIK YJIeHa
Oyab-sKO1 CIUJIBHOTU. Peanizallisi KOJJEKTUBHUX ITpaB He Ma€ oOMe-
KyBaTU MpaBa i CBOOOAM iHAMBIAIB, CylepeuynTH iM ab0 TIPUTHIUY-
BaTH 1X, OCKiJIbKY JIIOJMHA € TOJJOBHOIO LIiIHHICTIO IJIs TIpaBa, IpaB
JIIOMWHU, OYIb-SIKOTO CYCITITHCTBA Ta Aep:kaBu. CTaBUTH JIIOIUHY Ha
LIAJIbKY TePe3iB i3 KOJIEKTUBOM (HApOJIOM) Y LiJIOMY, 3 SIBHOIO TIepe-
Baro He Ha KOPMCTh iHAMBIIA, OyJ10 O HEAOUUIBHUM 3 OTJIsIAy He-
CHiBpO3MipHOCTI a00 «Pi3HOSIKICHOCTI» LIUX J1BOX O€3YMOBHMX LIiH-
Hocreil [17, c. 95]. KonekTuBHi rpaBa He € MPUPOAHUMU MTPaBaMu.
Citin 3ayBaskWTH, IO KOJICKTHBHI ITpaBa B XKOMHOMY pa3i HE € CYMOIO
IHIUBiAyaJIbHUX MPaB 0Ci0, SIKi BXOAATh y IEBHUI KOJEeKTUB. BoHu
(GOPMYITIOIOTHCS B Mipy CTAHOBJIEHHSI iIHTEPECIB KOKHOTO KOHKPET-
HOTro KOJieKTUBY [17, ¢. 77] i MOXYTb 3IiliICHIOBATUCS CITIJIBHOTOIO,
acollialieto.

OT:Ke, XpOHOJIOTIYHO i 32 3MiCTOM TIpaBO Ha KOMYHiKallilo Ha-
JIEXXUTD A0 TIpaB TPEThOTO MOKOJiHHS, OCKIJIbKU: 1) BOHO chopmy-
BaJIOCh y APYTiii MOJIOBUHI XX CT. (4aCOBUI KPUTEPill); 2) KOMYHi-
Kallisl, 32 CBOEIO IPUPOIIOIO0, € TOHSATTSIM MOJIiCEMiUHUM. Y MOBCIK-
JIeHHili MOBi, BiAMOBIAHO 10 BU3HAYE€HHS, 11O HABOJAUTHCS
y CJIOBHMKAX, BOHO O3HaYa€ «00OMiH iH(popMalli€lo, KOHTaKT». Y Ha-
YVKOBIif JiTepaTypi 1Ie TOHSTTS MOXe OYyTU BUKOPUCTAHO B OUIbII
IIIPOKOMY CeHCI — K «iHTepaKIlis» (0e3rmocepeaHs MizkOCOOMCTiC-
Ha B3aeEMOis1) — ab0 B OibII By3bKOMY CEHCI — SIK «CIIpsIMOBaHa
nepegayva iHdopMallii 3a JOMOMOTOI0 Oy/Ib-SIKO1 CUTHAJIBHOT CUCTEe-
MU», a00 SIK «iHTepaKilis, SKa CUMBOJIIYHO CTPYKTYPYETHCSI HA OCHO-
Bi KOHBEHIIIOHAILHO ACTEPMIHYIOUMX MPaBUJI», 400 SIK «IIPaKTUKa
CTBOPEHHS 1 0OroBOpeHHSI 3Ha4YeHb, 3yMOBJIEHUX CIleHU(pIYHUMU
coliaJTbHUMU, KYJBTYPHUMMU i MOJITUMHUMU 0OcTaBUHaAMM». ToOTO
MPaBO HA KOMYHIKallil0 BAUHUKAE TUTbKU TaM i TOMi, e € MixkocOOUC-
TiCHi B3aEMUHU iHIMBIIB, a OTXe, peaizallis 1oro Moxe 31ilcHIO-
BaTHUCS JIUILE CHiJIbHO.

I1paBo Ha KOMYHIiKallilo € yHiBepcaJbHUM, 1110 Niepeadayac mnpa-
Ba He JIMIIe iHAWBIAIB Ha KOMYHiKallito, ajie i mpaBa CIiJIbHOT i
Jiep>KaB Ha KOMYHikallito. [IpaBo Ha KOMyHiKallito IJis Halliii, 1110
PO3BUBAIOTHCS, € iX 3araTbHOLIMBLII3ALiIHUM ITPaBOM Ha PO3BUTOK
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3a JIOMOMOTrol0 KoMmyHikaliiii. Ile BkiIroyae mpaBo Ha HEIUCKPUMi-
HaALIWHWI TOCTYIT IO iHDpPacTpyKTypH, MpaBo Ha CIIpaBeIIMBUIA
O30 i BUKOPUCTAaHHS 3araJIbHOCYCITUIBHUX pecypciB (pamioyac-
TOTHOTO CIIeKTpa, TeJeOHHOIO HOMEPHOTO Pecypcy, aaipeCcHOro
npoctopy B [HTepHeTi), mpaBo Ha 30epeXeHHs Ta PO3BUTOK CBOIX
KyJbTYp, 30KpeMa y BipTyaJibHill iH(popMalliiiHiil chepi B Mepexi
Iurepner [15].

BucnoBku. 3aBAsiku OypXJIMBOMY PO3BUTKY iH(OpMaliiiHO-KO-
MYHiKaLliHHUX TEXHOJOTi!, CTPIMKOMY HaKOTIMYEHHIO Ta OOMiHYy
iH(opMaIli€lo, a TAKOX BU3HAHHIO OCOOJIMBOI 3HAYYIIOCTi 3HAHb
3MIIIYIOThCS aK1LIeHTH B ITpaBax. [IpaBo Ha KOMYHiKallilo CTa€ OKpe-
MUM IIPaBOM, IIIO IIepeadadae JOCTYII 10 iH(popMalliifHO-KOMYyHiKa-
LiHHKUX TEXHOJIOT1i1 Ta MOXKJIUBICTh OCOOMCTO OpaTH y4yacTh y KOMY-
HiKaTHBHOMY Tipoleci. @yHIaMeHTaJbHUM €JIEMECHTOM IIpaBa Ha
KOMYHIKallilo € MpaBo Ha J0CTyN A0 IHTepHeTy, SIK1ii CTaB BaxKJIUBUM
3ac000M TSI KOMYHiKallii, JoKepejioM OTPUMaHHS Ta MOITUPEHHS
iH(popMallii Ta myoJiyHOI0 iHOpacTPyKTypolo. 3BaXkaroun Ha 1Ie,
JIOTIYHUM BOAUYAETHCS 3aKOHOABYE 3aKPIillJICHHS MOPSI i3 TPaBOM
Ha iHdopMallito MpaBa Ha KOMYHiKallil0, 10 BKa3y€ Ha OpraHiYHUIA
3B’ 430K MixK HUMU. Pa3oMm i3 LIuM BakJIMBUM eJIeMEHTOM iH(popMa-
IIITHOTO CYCTIILCTBA € TIPABO Ha JOCTYIT 10 IHTEpHETY, SIKe TaKOXK
Mae OyTU 3aKOHOAABYO 3aKPilUIEHUM i peastizaliisi SKOro moBMHHA
3a0e31edyBaTUCS TO3UTUBHUMM JisSIMU TEPKaBH.
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N. B. Mykomena
IIpaBo Ha KOMMYHHKALIMIO: YBOJIIOLKS H POJIb B HH()OPMAIIMOHHOM 00IIECTBE

Annomauus. Cmambsi nOC8AWEHA AHANU3Y NPABA HA KOMMYHUKAUUIO U €20
poau 6 uHpopmayuorHom oouecmee. Oceew,eHo 360N UUOHHOE pa3eumue
npasa Ha KOMMYHUKayuio. Packpsimo codepicanue npasa Ha KOMMYHUKAUUIO.
Ocyuwecmenen anaius npasa Ha KOMMYHUKAUUI Yepe3 Mmeopuio NOKOAeHUL Npae
yenogexa. CocpedomoueHo HUMAHUE HA MeCHOU 83AUMOCESI3U NPAGA HA KOM-
MYHUKauuro ¢ npagom Ha docmyn k Mnmepunemy. Obocrogviéaemcs Heobxo0u-
MOCHb 3aKOH00AMENbHO20 3aKPeNnaeHUs NPada HaA KOMMYHUKAYUH).

Karouegvte caosa: npago na KOMMYHUKayuio, UHGhopmayuontoe obuecmeo,
npaso Ha ungopmayuio, npaso Ha Humeprem.

1. V. Mukomela
The Right to Communication: Evolution and Role in the Information Society

Summary. The article is devoted to the analysis of the right to communication,
its content and role in the information society.

The evolutionary development of the right to communication is highlighted.
1t is argued that the development of the concept of the right to communication is
an evolutionary development of the right to information.

The main international legal documents in which the right to communication
is enshrined are analyzed, namely the Okinawa Charter of the Global Information
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Society, the United Nations Millennium Declaration, and the Geneva Declaration
of Principles.

1t is noted that the right to communicate in its modern sense consists of two
main elements: the right to access information and communication technologies,
which is understood as the ability of a potential consumer to realistically and
effectively use existing means of communication as a recipient of information and

equality; the right to personally participate in the communicative process, which
is understood as a real and effective opportunity for the consumer to enjoy all the
benefits of the information society, as well as to be directly or indirectly the creator
and disseminator of information.

1t is emphasized that an important element of the information society and
a fundamental element of the right to communicate is the right to access the
Internet. The Internet has become an important means of communication,
a source of information and dissemination, and a public infrastructure. It is
emphasized that the right to access the Internet should be enshrined in law and
the implementation of which should be ensured by positive actions of the state.

1t is noted that in the conditions of continuous improvement of technical
means of communication and growth of intensity of exchange of information
between individuals there was a new type of communication — virtual
communication. Virtual communication differs from traditional forms of
communication by its remoteness and high degree of mobility. Virtual
communication is global and intercultural in nature. It arises from the availability
of technological capability for messaging over the Internet. A mandatory
component of virtual communication is the interaction of people in order to achieve
common goals and accomplish common tasks.

It is emphasized that chronologically and meaningfully the right to
communication refers to the rights of the third generation, because: it was formed
in the second half of the twentieth century; the right fto communicate arises only
where and where there are interpersonal relationships of individuals, and therefore
its implementation can only be done jointly.

It is argued that the right to communicate is universal, providing not only the
right of individuals to communicate, but also the rights of communities and states
to communicate. These include the right to non-discriminatory access to
infrastructure, the right to a fair distribution and use of public resources, the right
to preserve and develop their cultures, in particular in the virtual information
sphere on the Internet.
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Emphasis is placed on the need to legislate, along with the right to information,
the right to communicate, which indicates an organic connection between them.

Keywords: the right to communication, the information society, the right to
information, the right to the Internet.
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CTAHOBJIEHHA LU®POBOI rPOMAAU
Y KOHTEKCTI KOHCTUTYLIWHOI
PE®OPMU B YKPAIHI

Anomauia. Cmamms npuceésuena 00cAiolceHHI0 NepcneKmue cmaHo8eH-
HS YKPaiHCbKOT Yugpoeoi epomadu 8 medcax KOHCmumyuyiiHoi peghopmu oeyeH-
mpanizayii; CKOHUEHMpOBAHO y8azy Ha nepesazax po3sUmKy yu@dposoi epoma-
du; oKpecaero Koao MaidymHuix npobaem peanizayii yiei KoHyenuyii.

Jlosedeno, wo mexuiuni moxcaueocmi iHQopmayitiHo-KOMYHIKAYIUHUX
MexXHON02Il Y HAUOAUNICHULL Yac CNPOBOKYIOMb AKMUBHICMb 0eMOKPAMUYHUX
3acad y mexcax mepumopiansHoi epomaou i po3oyoo8y cycninbcmea 8i0nogioHo
do Koncmumyuii Yxpainu.

Tlopyu i3 yum euokpemaero npiopumemuni HANPAMU PO3BUMKY MePUMO-
pianbHol epomadu 6 ymosax enobanvHoi didncumanizayii. Yemarnoéneno neene
K00 pU3uKie, AKi Modce CRPpUMUHUMU IHHOPpMaAmMuU3ayis mepumopiaibHoi
epomaou.

Karouoei caosa: dioncumanizayis, yughposa epomada, deyenmpanizayis,
eNeKMPOHHI DepicasHi nocayeu, 3acmocynok «is», «depicasa y cmapmeoHis.
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AKTYaJIbHiCTh TeMH A0CTiIKeHHsI. CbOTOIHi, TOBOPSIYM PO Mpi-
OPUTETHI HAMPSIMU AiSNIBHOCTI Iep>KaBHUX OpraHiB BjAaaud, MU Ha-
caMmepen aKIEHTYEMO yBary Ha HEyXWJIbHOMY OOTPMMaHHI
Konctutyuii Ykpainu mia yac 30iiiCHEHHsSI HUMM CBOIX TOBHOBa-
XeHb. BomHowac KkoHCcTUTYLITHA pehopMa CTOBIICOTKOBO IMTOTPeOye
BiIMOBM BiJl XaOTUYHOTO YXBaJIEHHS PillIeHb 11010 3aKOHOIIPOEKTIB
PO BHECCHHS 3MiH 10 HAWBUIIIOTO HOPMATUBHO-TIPABOBOTO aKTa
Ykpaiuu. Ha xanb, icHye pu3uK BHECEHHS O€3CUCTEMHUX MMPaBOK
0e3 peajlbHOro 6aueHHs 3arajbHOI KOHLIET1Ii1 KOHCTUTYLiHOI pe-
dopmu Ta ii TO3UTUBHUX / HETATUBHUX HACIIIIKIB.

Tomy npono3ullist IOMOBHUTU pedopMy IeleHTpali3alii, 3a-
kpinuBy B KoHcTutyuii YkpaiHu HOBUIA aaAMiHiCTpaTUBHO-TEPU-
TOpiaJIbHUI YCTPiil i MOCUIMBILIM POJIb MiCLIEBOTO CAMOBPSIIyBaHHS,
€ nouiibHOO. [Topyd i3 M popmyBaHHS LUGPOBOI TPOMAIU CTaHE
JIOTIYHUM MPOAOBXEHHSIM IIpOLIeCy AelieHTpalli3allii, 30KpeMa B Iu-
TaHHi CTAHOBJIEHHS CITPOMOXHUX TEPUTOPiaJIbHUX TPOMAS.

ITpouiec migBuieHHS e(DEKTUBHOCTI TisSNTBHOCTI TEPUTOPiaTbHUX
rpomaz (30Kpema, B MexKax 3asiBJIeHOi KOHCTUTYLIMHOI AelieHTpaTi-
3allii) 6e3 3amy4eHHs iHDOopMalliiHO-TEIEKOMYHIKAI[iIHHUX TEXHO-
JIOTiii BOAYa€ThCsI HEMOXIUBUM. TaK, BUKOPUCTAaHHS TEXHIYHUX
HOBALIill MOKPAIIUTh PiBEHb B3aEMO/Iii NEepXKaBHOI BJIaAU Ta Hace-
JIeHHs, c(popMy€e aJieKBaTHY KOMYHIKaIlil0 Ta aBTOMAaTUYHO 30i1b-
LIUTh PiBEHb JOBIPY 10 MOXHOBJIAILIIB.

bepyuu 10 yBaru cBiTOBY TEHIEHIIiIO MiI>KUTasi3allii, CTAHOB-
JIEHHS TOBHOLIIHHOT HU(POBOi rpoMaan 3aJeXUTh Bill IBOX
B3a€EMOTIOB’ SI3aHUX €JIEMEHTIB — iH(popMalliliHO-ITU(PPOBOT KOMIIE-
TEHTHOCTI JIep>KaBHUX CIY>KOOBIIIB (1I¢ BIIeBHEHE Ta KPUTUYHE BU-
KOpUCTaHHS iH(popMaLiifHO-KOMYHiKaIliHHUX TEXHOJOTIi 17151 mo-
LIYKY / 00p00KM / BUKOPUCTAaHHS iHopMaliii B poborTi [8, ¢. 165]) Ta
MU POBOI rpaMOTHOCTI HaceaeHHs . [To3uTuBHUI MiXXHaApOAHWUI
JTIOCBiJ CBIMYUTH MPO Te, 110 po30ymoBa U poBOi rpOMaan B Mep-
CNEKTUBI JO3BOJUThL IPOMATHAM pealli3oByBaTH y IOBHOMY 00CsI3i
KOHCTUTYIIiiHI U} POBi paBa B MexkaxX iHHOBALIIiTHOTO IM(MPOBOTO
cycrigbersa [9].

AHaJi3 ocTaHHIX Joc]imKeHb i myosikanii. [TpoGiemaTrkoro
CIPOMOXKHOCTI TEPUTOPiaJIbHUX IPOMaJ B YKpaiHi OMiKyBaaucs Ha-
ykoB1i O. Bactok, O. 3n06iHa. [TutaHHs came 11bpPOBOi CIIPOMOK-
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HocTi rpomapn O0yao posriaaHyro O. boiiko, H. JIutBuHum,
H. HogsiueHnko, O. CaeHko Ta iH.

BopgHouac Tema po3BUTKY raaysi Aep>KaBHOI'O YIpaBiHHS Ta
€JIeKTPOHHOI IEeMOKpATii (K YaCTUHU peaizallil KOHUEIii Hudpo-
BOI TepUTOPIaJIbHOI OMMHULIL) IIMPOKO JOCIIIKYBaIacst 3apyOiKHU -
MM MpeICTaBHUKAMU B MeXKax IXHiX HayKOBUX BUIITYKYBaHb, 30Kpe-
ma, JIx. Poc, E. Uensik Ta A. MakiHTOLLI.

OnHak MUTaHHS CTaHOBJIEHHS LM(GPOBOI rpOMaau B MexKax
KOHCTUTYLiHOI peopMHU, SIK JOTiYHE MPOJAOBXKEHHS MPOLIECy Ae-
LeHTpai3allii, 10ci He JOCiIKyBaIoc, 110 He BiAITOBigae norpedam
FOPUINYHOT MPAKTUKH.

Merta cTartTi 1oJsira€ B aHaji3i Ta cuctemMaTu3allii HayKOBUX i1,
JOCiIKEHHI MePCEeKTUB i rmepeBar po30ya0Bu LUMPOBOi rpoMau,
BUOKpEeMJIEHHi MpobJieM, 1110 3aBakaloThb peaslizallil i€l KOHLEeMLil,
Ta CYITyTHIX pU3UKiB i HEOE3IeK, 1110 MOXYTh BUHUKHYTH ITPOTITOM /
MiCJIs1 CTAHOBJICHHSI.

Bukinaa ocHoBHOro Matepiany aocimKenHs. JlelieHTpanizaltist —
11€ Bi/IXi/T Bi/l LIEHTPaJi30BaHOI MOJIEJTi IEP>KaBHOTO YITPaBJIiHHS 32151
3a0e3Me4YeHHs CIIPOMOXHOCTI (30Kpema, HrdpoBoi) MiCLIEBOTO ca-
MOBpsIIyBaHHS Ta (hiHAHCOBOT HE3aJIEXKHOCTI TEPUTOPIaJIbHOI IPo-
MaJIu.

Hapa3i HeMOXJI1MBO YSIBUTU CydacHY TEpUTOpiaJibHY TpoMay 0e3
MOBCSIKYACHOIO BUKOPUCTAHHS iH(OpMaIliliHO-KOMYHiKalliifHUX
TEXHOJIOTii. 3arajioM y Takiii (hoopMi podoTa mrudpoBoi rpoMann Mae
OiNbLI BiIKPUTUIA Ta ONIEpaTUBHUN XapakTep.

ToBopstuM PO NEPCTIEKTUBY CTAHOBJIEHHS IIM(PPOBOI TpoManu
B YKpaiHi, ro-mepiie, CJiJ 3BepHYTHU yBary Ha MNO3UTUBHUMN MixX-
HapoaHUIA TOCBi AeleHTpati3allii. JaHig mpoBoawia moaioHy pe-
dopmy mipotsrom 37 pokiB, a EcToHisT mpoiinuia MjissX JOBXUHOIO
27 pokiB, 11100 30iACHUTU pedopMy 3 aAMiHICTPAaTUBHOTO YCTPOIO
kpainu [11]. OueBUAHO, 1110 YKpaiHCHKUH NUISIX IepebyBae Ha eTarti
KyJIbMiHalLIil.

CporoaHi npobjema aeueHTpatizalii € Haa3BUYaliHO aKTyalb-
Hoto. MakTUUHO TpaHchopMallis MiCIIEBOTO CAMOBPSITYBAaHHS CTA€E
BiMpaBHOIO TOUKOIO TSl MoAaIbIIMX pedhopM. BaxiinBo po3ymiTu,
10 ACIICHTpAIi3aIlist Ma€ 3MiiCHIOBATHCS HE IIUISIXOM CIIPSIMyBaHHS
PO3MOPSITYUX TUPEKTUB Bil IEHTPAJIbHUX OPTaHiB Biaau, a 4yepes
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MiABUILEHHS CIIPOMOXKHOCTI TePUTOPiadbHUX TpOMaj, 30KpeMa
1GpoBoi.

[To-npyre, ipoliec AelieHTpasi3allil Ta CTAaHOBJIEHHS LU(PPOBUX
rpoMan yxe posnouaro. Lls npouenypa oxomnuia BCi cepu pyHK-
LiOHYBaHHS IM(GPOBOI TEPUTOPIAILHOI TPOMAaaN — BiJ OXOPOHU
3I0pOB’S Ta OCBiTU [0 colliajibHOrO 3axucTy. Hapasi rpomansiHu Bxe
MOXYTb IIIyKaTH Oyb-sKy HEOOXiaHYy myOiiuyHy iH(popmallito, Bijib-
HO OTPUMYBATU aAMiHICTPATUBHI MOCAYTU Ta MOBHOLIHHO OpaTu
y4YacTh Y XXKUTTi TPOMaJy B OHJIaiH-GhOpMaTi.

O1iHIOIOYM TTePCIIEKTUBU Ta CbOTOMHIIIHI 3M00YTKH, MOKIUBO
BUOKPEMUTH NepeBaru CTAaHOBJICHHS Ta PO3BUTKY LIU(MPOBOI TepU-
TOpiaJIbHOI TPOMAIH B MeXaX KOHCTUTYIIIITHOI peOpMIU:

— 3pocTaHHs e()eKTUBHOCTI — MOBCIKACHHI BIaIHi MpOoLeaypHr
CTaIOTh MPOCTUMU, OTIEPATUBHUMM 1 €(DEKTUBHUMU;

— TIABUILIEHHS SIKOCTi pOOOTH 3aBISIKM MOHITOPUHTY PE3YJib-
TaTiB — LMOPOBi3allisl J03BOJISIE CUCTEeMAaTU3yBaTH AaHi, TOPiBHIO-
BaTU IMHAMIKYy;

— MPOTHO3YBaHHS PO3BUTKY — 3JaTHICTh BiICTEXXYyBaTH PiBEHb
e(eKTUBHOCTI 1a€ 3MOTy CIPOTHO3YBATU TEHAEHIIil PO3BUTKY LIU(D-
POBOI TepUTOPiaTbHOI TPOMAIN;

— MiHiMi3allisi KOpYMUiiHOTO BIUIMBY — LM(POBE BUPILIEHHS
IMUTaHb IIPOBOKYE 3HIKEHHS OUHOTO CITJIKYBaHHS, a OTKe, (haKTHUI-
HO Mornepenkye Oyab-sIKUii BIJIMB HA OPTaHU MiCLIEBOTO CaMOBPSI-
JTyBaHHSI IIIOI0 TIPUIHSTTS HUMU PilllcHb;

— ONTHUMI3aLIis poliecy HaJaHHS aAMiHICTpaTUBHUX MTOCIYT —
«TTaHAeMiuyHa peajbHiCTh» JUKTYE HOBI YMOBM XUTTSI, 30KpeMa,
LIEHTPU HaJTaHHS aAMiHiCTPaTUBHUX MOCIYT IIEPEXOAITh B OHJIAliH-
dopMart 3aa1s1 30epeXKeHHS XXKUTTS Ta 300POB’SI TPOMaIsH.

TakuM YmHOM, CTAHOBJICHHS MM POBOI TPOMAIH € TIPIOPUTET-
HUM HampsIMKOM MisSIbHOCTI AepxKaBHoil Biagu. OctaHHE GyHaa-
MEHTaJbHE ITOCTIIXCHHS i3 CHCTEMHOTO OTJISIY 3aKOHOIAaBCTBA
11010 NMUTaHb HUPPOBi3allii Oyno npeacraBieHo [HCTUTYTOM 3a-
koHonaBcTBa BepxoBHoi Panu YkpaiHnu Ta BUSBUIIO MEPCIIEKTUBHI
HaIIpSIMHU PO3BUTKY IMMPOBOTO CYCIiILCTBA, 30KpeMa: CIIPUSTHHS
PO3BUTKY LIM(POBOI FPaMOTHOCTI HaceJIeHHsI; aBToOMaTu3allisl Iy-
OJIIYHMX MPOLECiB; MepPLUIOYEPTOBE BIIPOBAIXKEHHS MOCHYT, SIKi
MOXYTb HaJaBaTUCS eJeKTPOHHO; HaJaHHS rpoMaasiHaM YKpaiHu
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MOXJIMBOCTI JOJy4YaTUCS A0 MPUNHSTTS BaXXJIMBUX PillleHb BJaau
yepe3 Mepexy [HTepHeT, 30kpeMa Ii 10 ToJ0CyBaHHS Ha BUOOpax
i pedepeHaymax [7].

BonHouac cboroasi Bxe icHye KoH1emnist «Good Governance»,
sIKa 3aKPiIUII0E OCHOBHI acIIeKTH TIpoliecy HudpoBizailii TepuTopi-
aJIbHOI TpOMaju, 30KpeMa:

— 3aJIlydeHHs rpoMaiy A0 MPUUHATTS BaXXJIMBUX PillIcHb
(oHJaitH yu odaiin);

— 3a0e3MevYeHHs MPO30POCTi AiIABHOCTI 1 yCiX MPUUHATUX
BJIAJ0I0 pillleHb — 3[iCHIOETHCS 3a PaXyHOK BIIKPUTOIO JOCTYIY
JI0 MyOJ1ivHOI iH(bopMallii;

— TMIA3BITHICTb — yCi HECYTh BiIMOBiJAIbHICTh 3a BJACHI Ail Ta
MPUNHATI pillIeHHS;

— iHHOBAUiMHICTb AiSILHOCTI — TICHUM Aiajlor MiXX opraHaMu
MiCIICBOTO CaMOBPSITyBaHHS Ta TpOMalIsiHAMH Ja€ 3MOTY TTOYYTH
OJIHE OJJHOTO HaBiTh Y pa3i BIIKPUTOCTI 10 3MiH i peasizallii 3ampo-
MOHOBAHMX I'POMAa0I0 iHHOBALIIMHUX TPOEKTIB;

— UYYTJIMBICTh — KOMYHiKallisl rapaHTy€ 3aA0BOJIEHHS MOTPeO
CTOpIH;

— JOCTYIHICTh — KOHCEHCYC MiX rpoMajiolo Ta 31aTHICTb UyTH
noTpedu KoxxHoro Metkans [10].

DyHK1iOHaTbHA KOPUCTD HU(PPOBi3allil TepUTOPiaTbHOI TpoMa-
JIA peali3yeThbCsl BUKIIOYHO B pa3i JOCTYMHOCTI iHDopMaliliHO-KO-
MYHiKalliiHUX TEXHOJIOTiH Ta MiABUILEHHS PiBHS LIM(PPOBOI KOMIIE-
TEHTHOCTI HaceneHHs. HuHi mpobyiemoro 3a0e3rnedyeHHs 10CTYITy 10
litepHety onikyeTbcst MiHicTepcTBO IM(POBOI TpaHCOpMallii, sike
006iwsu10 10 2024 p. migkimouuTt 95 % tepuTopii YKkpainu 10 Mepexi
BUCOKOIIIBUAKICHOTO [HTepHETY.

Kpim Toro, MiHicTp udppoBoi Tpanchopmaiii M. Megopos 3a-
SIBUB TTPO MPUILIBUAIIEHHS Mpoliecy HuGpoBi3aliil perioHiB 3aBOsSK1
3arnpoBamkeHHI0 HoBUX 1ocag CDTO — 3actynHuKiB i3 udpoBoi
TpaHcdhopmMailii [1]. BoHu BXe iCHYIOTb Y KOXKHOMY MiHiCTEPCTBI Ta
TMOCTYTIOBO 3’ SIBJIIThCSI B KOXHil IM(bPOBiil rpomafi.

AMOGITHI 1ii MiHictepcTBa ndpoBoi TpaHcdopMallii Takox
OXOILTIOIOTh: MepeBeNeHHs BCiX Aep>KaBHUX MOCIYT B OHJIAiiH, Ha-
BUYAHHS 6 MJIH TpPOMaIsiH 6a30BUX LIM(POBUX HABUYOK i 301/IbIIICHHS
IT-innycrpii y BBIT Ykpainu 3 4% no 10%.
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Kpim Toro, nutaHHsI pO3BUTKY MiCLIEBOIO CAMOBPSIIyBaHHSI JI00i-
I0I0Th MiKHApOIHi HEYpSJAOBi opraHi3allii, Hanpukaan [odan
KoMm’1oniTi3 (Global Communities), sSika MOKpalllye CIIpOMOXHICTb
MICLIEBOT'O BPsIyBaHHSI Ta iHillif0€ PO3BUTOK I'PpOMaJl y 0araTbox KpaiHax
¢BiTy. 30KpeMa, porpamMa «/lereHTpatizalis TPUHOCUTD KPallli pe3y/Ib-
Tatu Ta epekTuBHICTH> (DOBRE) cnipsiMoBye TexHiuHy i1 (hiHaHCOBY
JTOTIOMOTY Ha MiCLIEBUI piBeHB, CTBOPIOIOYN YMOBH [UISI TEPUTOPIATEHIX
rpoman (TT): kpallie ynpaBiasiTi pecypcaMu; TiJABUILYBaTU PiBEHb
SIKOCTI HaJaHHS KOMYHAJIBHUX MOCIYT; CTUMYJTIOBATH MiCLIEBUI €KO-
HOMIYHUMI PO3BUTOK; TTIOCUIIOBATU 3aJyYEHICTh TPOMAISIH 10 MPUii-
HSTTS pillieHb [2]. 3amo3uyeHHs TO3UTUBHOTO MixKHAapOAHOTO A0CBiTY
JTa€ 3MOTY MiITPUMATH JOOPY IPAKTUKY MiCIIEBOTO CAMOBPSIIYBaHHS
B TePUTOPiaIbHUX TPOMAIax i JOMOMOTITH I'poMaasiHaM HaJlaroauTu
KOHCTPYKTHUBHY B3a€MOIIIO 3 JEPKABHOIO BII010.

Ha xanp, Hali0inb1Ioo mpoodieMolo Ha NUIIXy LudpoBisalii
TepUTOpPiabHOI FPOMaIM MOCTAIOTh 11a0JJOHHA HEAOCTATHICTh (i-
HaHCyBaHHS a00 Hee(eKTMBHE BUKOPUCTAHHS BXXE BUIIJICHUX KO-
wtiB. Hanmpuknan, ¢iHaHCH MOXYTb OYTM HanpaBJieHi Ha MOAEPHi-
3allil0 BXXe 3aCTapiiuX iHpopMaliiHO-KOMYyHiKallifHUX 3ac00iB. Yce
11€ TaJIbMY€ MPOIIEC CTAHOBJIEHHSI aBTOHOMHUX [IU(PPOBUX TPOMaJl.
BonHouac icHye nmepcoHanbHe 6aueHHs mpolecy Hu@posizaiii
B 0araThbOX TEpUTOPiaIbHUX TPOMajax, ajie, Ha XKaJlb, IporpamMu
MeIiapo3BUTKY B AESIKUX perioHax nepedyBaloTh AOCi Ha MOYaTKO-
BOMY DPiBHi Uepe3 BUILIEOKPECIeHI TPUYMHMU.

Ilogo akTUBHOCTI AeMOKpaTUYHMX 3acaj i 3arajloM pO3BUTKY
LM(bPOBOI IEMOKPATii B MEXaX TEPUTOPIaJIbHOI TPOMAJIU, TO IEPXKAB-
Ha BJlaJla TOBUHHA HacaMIlepe 3a0e3MeUNTH 3aXUCT ITePCOHATBHUX
JIaHUX — BaXKJIMBO BIIPOBAJAUTH BCi HEOOXiIHI 3aX0OU 111010 3aXUCTY
MEePCOHATILHUX IaHUX 1 MoTepeKeHHs KibepaTak.

Ludposizaliisi TepuTOpiaibHOI FPOMAAU MA€E CIIPUSITU PO3YMiH-
HIO TpOMaJsTHaMU MeXaHi3My (DYHKIIIOHYBaHHS JepXKaBHOI BJIaau
3 METOIO PO3KPUTTSI CYTHOCTI, LIIHHOCTI Ta crieliu@iku poOOTH MOXK-
HOBJAIiB. TAKUM YMHOM, caMe OCBiY€Hi KOPUCTYBayi 3MOXYTh
MOBHOLIIHHO 3p0O3yMITU NPUYMHU 1 MOTUBU TUX UM iHIIUX yIIpaB-
JIIHCBKUX PillIEHb.

TexHoIIOTiYHA PEBOIIIOLIIS TA€ 3MOTY 3HAYHO CIIPOCTUTH ITPOIIEC
KOMYHiKallil MiX Jep>KaBHOIO BJIaJol0 Ta HaceldeHHsIM. [epxxaBHi
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1 poBi rarhopMu, sIKi HaIarTh PiI3HOMAHITHI Aep>KaBHi MOCTy-
Y, CYTTEBO 3a0LIAIKYIOTh Yac KOPUCTYBaviB. Taki iHCTpyMEHTH
M (pPOBOI AeMOKpaTii poOJIAThb KUTTS HaCEJACHHS MPOCTIIIIe, TTPO-
BOKYIOUM 3pOCTaHHsI NOoBipu no Biaau. Hanpukian, €auHuii mopTain
JepsKaBHUX MOCAYT [3] MiHIMI3y€e CCTeMHI pillleHHS i TndPOoBi3ye
YIPaBIiHCHKI TTPOLIECH.

YpaxoByroun BUIlle3a3HaUYCHE, MOXEMO 3aIlpOITOHYBATH IIpPio-
PUTETHI HAMPSIMU TisTLHOCTI Iep>KaBHUX OPraHiB i3 METOIO CTAHOB-
JIEHHs LI POBOI rpOMaaX B KOHTEKCTI IeleHTpati3allii:

— TIOBMHEH 3iliICHIOBATUCS €JEeKTPOHHO-IIMU(MPOBUIL KOHTPOJIb
3a BUIIJIEHUMU pecypcaMu rpoMaiy — HaceJIeHHIO HeOOXiIHO po3y-
MiTH, Ha 1110 (PaKTUIHO BUTPAYAIOTHCS 1OTO TTONATKH,

— TOINyasipu3allis BAKOPUCTaHHS MepeBar «eJeKTPOHHOI Iep-
XXaBW» — peKJiama JOCTYITHOCTI Iep>KaBHUX CEPBiCiB;

— no0ya0Ba BiIKPUTUX BITHOCUH MiCLIEBOTO CAMOBPSITyBAHHS
3 HaceJIeHHSIM (30KpeMa, 3 0i3HeCMeHaMU TPOMaIu, sIKi MOXKYTh OyTH
3aJIy9eHi 10 COILiaIbHOTO XXUTTS TPOMAJIH);

— TOCTilfHe MiaBUILIEHHS piBHS LM(POBOI OCBIYEHOCTi rpoMa-
JISTH — OCBiTHi HaBYaJIbHi KYPCU Ta TPEHIHTH;

— nonxoJjiaHHs HU(POBOI HEPIBHOCTI — CTBOPEHHST iH(GPACTPYK-
TYpH y BUTJISIII IOCTYITY IO MepexXi IHTepHeT, KOMI I0TEpHUX KJIACiB;

— CTBOPEHHS €AUHOTO 0e3MeYHOro iHhopMalliifHOro IpoCToOpy
rpomMaaud — JJisi OOrOBOPEHHS BJAAAHUX PillleHb i MPOIMO3ULLii Bin
HaCeJICHHS.

TakuMm ynHOM, 1M pPOBa TpoMaga Ma€e MOCTaTU IUHAMIYHOIO,
e(eKTUBHOIO Ta YCHIIIHOKO CTPYKTYPOIO, 1€ TONATOK «IU(pPOBa» — HE
LiNb, a IUIIE iIHCTPYMEHT MPOAYKTUBHOCTI. 3arajibHoAepKaBHa TTif-
TpUMKa B LIbOMY ITUTaHHI € aKTyalbHOI0, Hanpukian, «is. Hudposa
OCBiTa» MPOMOHYE Kypc «fK rpomanai ctatu umdpoBoio» [4].
BuieszazHaueHuit Kypc MpoIroHye nonojaTyu Hu@poBy HEPiBHICTh
LIJISIXOM CTBOPEHHS TOCTYITY JI0 iHTEpHET-Mepexi Mo BCill KpaiHi Ta
CTBOPEHHS IPOMAaJICHbKUX LIEHTPIB IOCTYIY J0 AEPKaBHUX PECYpCiB.

ToBopsiuM Mpo pU3UKU, SIKi MOXKE CIIPUIMHUTH LUbpOBi3allis
TepUTOpPiabHOI TPOMAaIU, CJIiJI 3BEpHYTHU YBary Ha pO3yMiHHsI HeOe3-
MneK, sIKi MOXe CIIPUYMHUTHU 3arajaom mpolec AiXuTaaizallii.
AHaJi3ytouun HayKoBi 1o0poOKu M. BiaMHCBKO1, MOXKHA BUOKPEMUTH:
3arpo3y HMMPOBOMY CYBEpPEHITETY KpaiHu, 3arpo3y 0e3Ielli KpaiHu,
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MOPYILIEHHSI MPUBATHOTO XUTTS rpoMajisiH. Tak, «IepeHeceHHsI»
TepUTOPiabHOI TPOMAIU Y BUMip OHJIaiiH aBTOMAaTUYHO CIIPOBOKYE
3pOCTaHHS KiOeppuU3uKiB s Hel [5].

InobanpHa nudposizallis BUMarae HoBoO1 KBasidikallii qepxxas-
HUX CJTY>KO00BLIiB — iHopMaliitHO-1IM(pPpoBOi KOMIETeHTHOCTI. [Tpu
CydacHOMY PiBHi KOpHUCTYBaHHS iH(POpPMaLiiiHO-KOMYHIKaliitHUMUI
TEXHOJIOTISIMU HIiXTO He 3axullleHUI Bia KibepaTtak. ToMmy NUTaHHS
PO3LIMPEHHS 3HaHb 11010 KibepOe3neKku CTa€ MPUHIIMITOBUM LIS
BCiX MpeaCTaBHUKIB AeP>KaBHUX OPTraHiB BIaIU.

Taxk, Hapas3i icHye iHiLiaTBa y (pOpMi OHJIAITH-KypCYy 3 OCHOB Ki-
6epoesnexu 3a minTpumku CRDF Global [6], sikuii roTye nepskaBHUX
CITy>K00BLIB MPOTUAISITU KibepaTtakaM. [Topyy i3 mum «/list. Ludposa
OCBiTa» MPOIOHYE KypC 3 OCHOB KiOEpririeHu 3 MeTOI0 3aCBOEHHS
0a30BUX MPUHIUIIIB KiOepririeHW Ta HaBYa€ TUIIOBUX aJITOPUTMiB
Nl y pa3i BUSIBJIEHHSI 03HaK iHdopmalliitHux atax [4].

Taka nisiAbHICTh MiHIMi3y€ MOXIUBI PU3UKMU, SIKi CLIPOBOKYE
po30ynoBa LM(POBOI TEPUTOPiaIbHOI TPOMaau, Ta MOCWIUTD MIi-
JIKUTAT-CITIPOMOXHICTh YKPATHChKUX J€P>KaBHUX OPTaHiB y MUTaH-
HSIX KibepOe3IeKu.

BucHoBkH. Y pe3yibTaTi IpOBEIeHOTO TOCTiIKEHHS OJepXKaHO
TaKi BACHOBKHU:

1. TpaHcgopMalliss MiCLIEeBOro CaMOBPSIIyBaHHS CTA€ BiIpaB-
HOIO TOYKOIO JIJIST MTOAAJBIITNX KOHCTUTYIiHUX pepopM. Baxkimnso
PO3YMiTH, 110 AeLIEHTpali3allis Ma€e 3MiCHIOBATUCS HE LLJISIXOM
CIPSIMyBaHHSI PO3MOPSIYUX TUPEKTUB Bill IEHTPAJbHUX OpPraHiB
BJIaJIM, & Yepe3 IMiABUILIEHHS CIIPOMOXHOCTI TepUTOPiaIbHUX TPOMAJ,
3o0Kkpema udposoi. BogHouac cTaHOBIEHHS MOBHOLIHHOI LIU(pPO-
BOI I'pOMa 3aJIEXKUTh BiJl IBOX B3a€EMOIOB’I3aHUX €JIEMEHTIB —
iHopMaliitHO-LIM(PPOBOI KOMIETEHTHOCTI Iep>KaBHUX CJTY>KOOBIIiB
i 1M POBOI TPAMOTHOCTI HaCeJIeHHSI.

2. IlepeBaraMu cTaHOBJIEHHS IU(MPOBOI TPOMAH €: 3pOCTAHHS
e(eKTUBHOCTI HisIIbHOCTI, MPOTHO3YBaHHS PO3BUTKY, MPO30PUIA
MOHITOPUHT HisIbHOCTI, MiHiMi3allisi KOPYILiifHOTO BILJIUBY, ONITH-
Mi3allisl polecy HalaHHS aAMiHICTpaTUBHUX MOCJIYT.

3. lludpogizallig TepUTOpiabHOI TPOMAIU MA€ CIPUSATU PO3Y-
MiHHIO TpOMaJsTHAMM MeXaHi3My (PYHKIIOHYBaHHSI J€pXKaBHOI Bjla-
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U 3 METOIO PO3KPUTTS CYTHOCTI, LIIHHOCTI Ta crietnudiku poboTu
MOXHOBJIA/IIIiB.

4. Haii6inbmoio mpo0JieMoIo Ha IUISXy TUMpoBi3allii TepuTopi-
aJIbHOI TpOMajy MOCTAIOTh 11a0JIOHHA HEIOCTATHICTh (piHAaHCYBaHHS
a00 Hee(heKTUBHE BUKOPUCTAHHS BXe BUIIJIEHNX KOILTIB.

5. I1piopuTeTHUMU HATIpSIMAMU JiSIJIBHOCTI Aep>KaBHUX OpraHiB
Ha IJISIXY IO CTAaHOBJIEHHS LIU(POBOI TPOMAaIU €: 3AiAICHEHHST KOHT-
POJII0 32 BUIAIIEHUMM pecypcaMu rpoMaiu; MOoMmyasipu3allist 1ep>KaB-
HMX CEePBICiB i3 HagaHHS aAMiHICTPaTUBHMX MOCJYT; MOOYyI0Ba Bil-
KPUTHUX BiTHOCUH MiCLIEBOTO CAMOBPSIAYBaHHS 3 HaCEJIEHHSIM; Mif-
BUILIEHHS TU(PPOBOI OCBIYEHOCTi HACEIEHHS; MOJ0JaHHS LIM(PPOBOi
HEpiBHOCTI; CTBOPEHHS €NMHOI0 0e3IeYHOTo iH(popMamiifHOTO
TPOCTOPY.
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M. P. Yanaouena

CraHoBjieHHe IH(POBOii OOLUIMHBI B KOHTEKCTE KOHCTHTYIIMOHHO# pe)opMbI

B YKpauHe

Aimomauu;l. Cmambs nocesuieHa uccned08anuo nepcnekmue cmaHoee-

HUs YKPAUHCKOI Yugpoeoli o0ujuHbl 8 pamKax KOHCMUMYUUOHHOU pedhopmol

deuenmpaﬂua'auuu; CKOHUEHmMpUposaHo 6HUMAHUe HA npeumyuwecmedx pas-
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sumus yuppoeoii 00uUHbL,; ouepueH Kpye 6y0yuux npodnem pearu3auuu OaHHoU
KOHUenyuu.

Jloka3zano, umo mexrHuueckue 603MOICHOCMU UHPOPMAUUOHHO-KOMMYHU-
KAUUOHHBIX MeXHOA02Ull 6 Oaudicatiuiee 8pems CRPOBOUUPYIOM AKMUBHOCHb
deMoKpamuyecKux NPUHYUNOE 8 npedeaax meppumopuaibHoi 00WUHbL U paz-
eumue obujecmea 6 coomeemcmeuu ¢ Koncmumyyueil Yxkpaumol.

Hapsdy ¢ smum evidenenvr npuopumemmsle HaNPagAeHUs pazeumus mep-
PUMOPUANLHOL O0UUHBL 8 YCA08UAX 2A00ANbHOI dudxcumanusayuu. Yxazam
8epPOSIMHLLIL KPYe PUCKO08, KOMOPble MOJNCEM CRPOBOYUPOBAMb UHPOPMAMU3AUUS
meppumopuanbHotl 00UUHb.

Karoueswie caoea: dudxcumanuszayus, yughposas oduuna, deyeHmpaiusa-
yus, 21eKmMpoHHble 20CY0apCcmeeHHble ycayeu, npuaodxcerue «/is», «eocydap-
cmeo 6 cmapmehore».

M. R. Chalabiieva

Formation of the Digital Community in the Context of Constitutional Reform
in Ukraine

Summary. The article is devoted to the study of the prospects for the formation
of the Ukrainian digital community within the framework of the constitutional
reform; the attention is focused on the benefits of developing a digital society;
a range of future problems in the implementation of this concept is outlined.

The starting point, which began a large-scale digital transformation in the
field of local self-government, is the beginning of the process of decentralization
of power in Ukraine. The procedure itself covered all spheres of functioning of the
territorial community: from health care and education to social protection. At
present, citizens can search for any necessary public information, freely receive
administrative services and fully participate in the life of the community online.

1t is obvious that the digital transformation of the territorial community has
only positive components:

— Increase of efficiency — due to the introduction of information and
communication technologies in daily power procedures, they become operative
and effective;

— quality work based on experience — digitization allows to store large
amounts of information systematically and tightly, so the idea of analyzing data
[from previous years becomes more than real;

— forecasting — the aforementioned point automatically provokes the ability
to predict trends in the development of a territorial community;
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— reduction of corruption — the lack of face-to-face communication actually
destroys the possibility of corrupt influence on state power and its decision-making
process;

— optimization of the process of providing administrative services —
«pandemic reality» dictates new living conditions, in particular, the centers of
administrative services are moving to an online format to save the lives and health
of citizens.

Thus, the digital transformation of local self-government is the starting point
for further full digitalization of society, which, in turn, consists of local governments
and residents who conduct digital communication for community development.

The functional benefit of digitalization of the territorial community is realized
only in the case of availability of information and communication technologies
and increasing the digital competence level of the population. Currently, the
problem of providing Internet access is taken care of by the Ministry of Digital
Transformation, which has promised to connect 95% of Ukraine’s territory to the
high-speed Internet by 2024.

1t is proved that the technical capabilities of information and communication
technologies in the near future will provoke the activity of democratic principles
within the territorial community, and the development of society in accordance
with the Constitution of Ukraine.

Along with this, the priority directions of development of the territorial
community in the conditions of global digitalization are singled out. The range of
risks that can be caused by the informatization of the territorial community has
been identified.

The biggest problem on the way of territorial community digitalization is the
standard lack of funding, or inefficient use of already allocated funds. For
example, finances can be used to upgrade outdated information and
communication tools. All this slows down the process of digitalization of society.
At the same time, the personal vision of many local communities in the digitalization
process is gratifying, but, unfortunately, media development programs are still at
an early level for the reasons outlined above.

Summarizing the above, the digital development of society necessarily implies
the existence of progressive local self-government: the transfer of the process of
providing public services to the Internet; increasing digital competence and
e-literacy of the population (including teaching the basics of cyber hygiene and
cybersecurity); promoting public access to information and communication
technologies; overcoming digital discrimination and ensuring equality; increase
funding for the sphere, etc.
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DA

In general, the use of the latest technologies will contribute to the strengthening
of communication between the population and public authorities, and thus — will
increase confidence in public authorities and their decisions.

Keywords: digitalization, digital community, decentralization, electronic
government services, «Diia» application, «a state in the smartphone».

79



DOI: https://doi.org/10.31359/1993-0941-2021-42-80
VIIK 341.17

K. O. 3axomopna, KannunaT IOPUANIYHUX Ha-
YK, OOIEHT KadeapH Aep>KaBHOTO OYAiBHUIITBA
HarnioHanibHOro I0pUANYHOTO YHIBEPCUTETY iMEHI
SpocnaBa Myaporo, cTapiiyvii HayKOBUiA CITiBpo-
oitTHuk HII nep>kaBHOTro OyIiBHUIITBA T MiCLIEBOTO
camoBpsayBaHHsa HATIpHY

NMPUHLUHUNHU II,ELI,EHTPAJII3VALI,I°I' NYBJAIYHOI
BNAN B AKTAX EBPOMNMEUCBKOI0 COKO3Y

Anomauyia. Buceimaeno KoHuenmyanvhi yinHocmi QYHKYioHYy8aHHs
€C. Po3kpumo 3micm npunyunie opeanizayii ma disavnocmi €C. QbrpyHmosano
HeoOXIOHICMb CUCMEeMH020 3aCMOCY8AHHS NPUHUUNIE 83aEMO0IT IHCmMUmMymis
€C i opeanis 6aradu depicas — unenie €C 3a0as 3ab6e3neuenHs oeyenmpanizauii
nyoaiunoi eaadu. Cehopmynvosano npono3uyii uj000 600CKOHANEHHS IMUU3HS-
HOI nPpae06oi 0CHOBU 83AEMUH OP2AaHI6 0epICABHOI 61a0U | MiCUe8020 CAMOBD-
0y8amHs.

Karouoei caosa: depoicasu — unenu €C, deyenmpanizayis nyoaiunoi éaaou,
€C, npunyunu opeanizauii ma oisaviocmi €C, yinnocmi gpynxuyionysanns €C.

IMocranoBka mpo6aemu. [HTerpaitist YkpaiHu 10 €BpOneiicbKoro
IIPOCTOPY MOTPeOy€e KapAMHAIHPHOTO OHOBJICHHS BITYM3HSIHOI ITpa-
BOBOI OCHOBM Oprasisaliii Ta Jist/IbHOCTi OpraHiB IIyOJIiuHOI Bjaau
BIAITOBiIHO IO CTaHAAPTIB Y cepi mpas JIIOAUHU, BEPXOBEHCTBA
MpaBa i IeMOoKparTii, BCTAaHOBJICHUX B akTax Panu €Bponu (mami —
P€) i €sponeiicbkoro Corosy (gani — €C). P€ i €C akTUBHO
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CHpUSIOTh YKpaiHi y MpoCcyBaHHI iHCTUTYLiHHUX i (DYHKIIIOHATb-
Hux pedopm. Tak, y [Tnani nit wis Ykpainu Ha 2018—2021 poku,
npuitHaToMy PE, yctaHOBIIeHO, 30KpeMa, TaKi HalpsIMU CITiBpO-
OITHULTBA, SIK MiABUILEHHS MPO30POCTi it €(heKTUBHOCTI AepKaB-
HOTO YIpaBJIiHHS Ha HEHTPAJIbHOMY i MiCLIEBOMY PiBHSIX, @ TAKOX
SIKOCTi MiCLIEBO1 JEeMOKPaTii LIJISIXOM 3allPOBaIXKEHHSI CITPaBKHbO1
JeleHTpaizalii Toio. JlIocIrHeHHS MOCTaBIeHUX LiJIel CIiBIIpalli
Ma€ MPUCKOPUTH Tpoliec afanTallii 3aKOHOZAaBCTBa YKpaiHU A0
npaBa €C [1].

BapTto 3a3HaunTH, 1110 AeLeHTpasli3allis my0JIiyHOI BlIaJu € BaX-
JIMBUM HAIPSIMOM CYYacCHOI KOHCTUTYILiHHOT pedpopmMu B YKpaiHi,
aKe € IIISIXOM IMIUIEMEHTAIIil 3aTaTbHOBU3HAHUX €BPOITCHCHKIX
CTaHAApTiB B3aEMOJil AepXaBU Ta cyclijbcTBa. KoHCTUTYILisS
VYkpainu (ct. 132) nporoJiolilye NPUHLIMIT MOEAHAHHS LeHTpatizalii
1 meueHTpalizalii y 31iiCHeHHI Jep>KaBHOI BIaay KJIHOUOBOIO 3aca-
JI0I0 TepuTopiajibHOro yctpoio [2]. Pazom i3 Tum e y 2001 p. nu-
TaHHSI HEOOXiAHOCTI MPOBEASHHSI KOHCTUTYLiHOI pedpopMu i 3a-
MPpOBaIKEeHHS B YKpaiHi JeleHTPali30BaHOIO YIIPaBIiHHS Ha OCHO-
Bi mpuHuMIy cyocumiapHocTi (1. 3 cT. 4 €BpomneiicbKol xaprii
MiCIIEBOr0 CaMOBPSIAYBaHHS) OyJ10 ropyiieHo KoHrpecom MiciieBuxX
i perioHasbHUX B €Bponu [3]. Hapasi y 3akoHOMpoeKTi po BHe-
ceHHs 3MiH 10 KoHcTutyuil Ykpainu o0 aeueHTpatizaliii Biaau
(2019 p.) ct. 132 BUKNaAeHO B TaKiil peaakuii: « TeputopianbHUi
yCTpiii YKpaiHu I'pyHTYEThCS Ha 3acajax yHiTapHOCTi, ETHOCTI Ta
LiAiCHOCTI AepXKaBHOI TEPUTOPIi, AeLieHTpasi3alii Baagu, cyocumi-
apHOCTI 1 TOBCIOMHOCTI MiCLIEBOTO caMOBPsIIyBaHHSI, 30a1aHCOBa-
HOCTI i CTiiKOTO COliaJIbHO-€KOHOMIYHOIO PO3BUTKY TePUTOPii
3 ypaxyBaHHSIM iX iCTOPUYHUX, €KOHOMIUHUX, €KOJOTIYHUX, €0~
rpadiuHux i emorpadiyHUX 0COOIMBOCTEN, ETHIYHUX i KYJTBTYPHUX
TpaauLiit» [4].

Y Crparterii cTaimoro po3BuTKy «YkpaiHa — 2020» BCTaHOBJICHO,
110 METOIO TIOJIITUKY Y cepi AelieHTpaTi3allii € BiIxia Bif LieHTpati-
30BaHO1 MOJIEJIi YIIPaBIiHHS B AepxKaBi, pealtizallis y MOBHil Mipi
TMPUHIIUIIIB CyOCUIiapHOCTI, ITOBCIOAHOCTI i (DiHAHCOBOI caMOIOCTaT-
HOCTI MiclieBoro camoBpsinyBaHHs [5]. ¥ KoHueniiii peopmyBaHHS
MiCLIEBOTO CaMOBpPSIAYBaHHS Ta TEPUTOPiaaIbHOI OpraHizallii Bjaaau
B YKpaiHi BU3Ha4Y€HO, 1110 pepopMyBaHHS MiCLIEBOTO CAMOBPSIIYBaH-
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H$I Ta TEPUTOPiaJIbHOI OpraHi3allii Bnaau 30iiCHIOETLCS 3 JOTPUMAaH-
HSIM TaKUX MPUHIINITIB; BEPXOBEHCTBA ITPaBa; BIIKPUTOCTI, TIPO30POC-
Ti Ta TpPOMAaJICHKOI y4acTi; MOBCIOAHOCTI MiCLIEBOTO CAaMOBPSITYBAHHSI;
cyocuniapHocTi oo [6]. Y 3akoni Ykpainu «[1po 3acanu nepxaBHOI
perioHaIbHOI MOTITUKW» CYOCUIIapHICTb € OMHUM i3 IPUHLIMITIB AeP-
’KaBHOI perioHaJIbHOI MOJIITUKM, 3MICT SIKOI IOJISITa€ B Tepeaayi BIaji-
HUX ITOBHOBAXXEHb HA HAWHWXKYUIA piBEHb YITPABIiHHS JUTS1 HAOUIBIII
edekTuBHOI pearizauii (. 54. 1 ct. 3) [7].

Otxe, 9K MU Oa4YUMO, MPUHLIUIT CYyOCUIIapHOCTI € OMHUM i3
NPUHLUIIB MIPOBEAEHHS IepKaBHOI perioHaabHOI MOJITUKHU i pe-
dopmu aeleHTpaizauii nyoaiyHoi Baaau B YkpaiHi. [TpuHiun
cybcmmiapHOCTI 3aKkpirieHo B akTax PE i €C i BU3BHAHO €BpoIIeii-
CBbKOIO CIIJIBHOTOIO HEBiJl’EMHOIO CKJIaJ0BOIO JEMOKPATUYHOTO
i JelieHTpasliz3oBaHOro yrnpaniiHHs [8]. 31 cBoro 60Ky aeleHTpai-
30BaHe YIPaBIiHHS K CITOCIO yIpaBaiHHS MyOJIiYHUMU CIIpaBaMu
nependavyae cUCTeMaTUYHUM i TapMOHIMHMIA B3a€EMO3B’ 130K, SIKUIA
€ Pe3yIbTaTOM YPiBHOBaXXYBaHHS KOMIIETEHIIil IIEHTPAJIBHOTO Ta
iHIIMX PiBHIB My0JiyHOTrO yrpaBiaiHHA [9]. PazoM i3 TMM NpuHLIMIT
CyOCHIIIapHOCTI € JIIIIE OTHIEIO 3 YHiBepCalbHUX 3acaj e(HeKTUBHOL
B3a€EMOJiT MyOIIYHUX iIHCTUTYIIiI HA Pi3HUX 1IA0ISIX HaIHALIIOHAIb-
HOTO i HalliOHAJbHOTO YNPaBIiHHS B €BpOTIi.

AHaJti3 ocTaHHIX TOC/iIKeHb i myOuikamiii. Pi3Hi acmexTu mpuH-
LIMITY CYOCHIiapHOCTI TOCTaTHBO I'PYHTOBHO BUBYEHO YKPATHCHKUMU
HayKoBLSIMU. Tak, MATaAaHHS €BOJIOLII MPUHLMIY CyOCUaiapHOCTI
posrngnyto T. B. [Tanuenko, M. FO. CaBioBcbKUM, TIPpOOIEMHI TTH-
TaHHS peajidalil NpUHUUNY cyOCcUIiapHOCTI B YKpaiHi B aCMeKTi
pedopMu TepUTOpPiaTbHOI OpraHi3allii BIaau i MiCIIeBOTO CaMOBPSI-
nyBaHHs pocnimkeHo 1. I. boaposoio, C. A. Ksitkoro O. B. Moriiaxk,
I1. M. JTro6uyenkom, C. I. Ceprorinoro 1a in. [10—16].

3Baxkalouu Ha 11e, METOIO CTATTi €: BCTAHOBJICHHS KOHIIETITyaIb-
HUX LiHHOCTE! (pyHKIioHyBaHHS €C, sKi € PyHTaMEHTOM KOHCTHU-
TYLIiAHOTO TIpaB/iHHA B €BPOITi; BUNIJICHHS TPUHIIUIIIB, 5IKi 0€3110-
cepeIHbO CIPSIMOBAaHI Ha 3a0e3TMeueHHs AMHAMiuHO1 piBHOBATU MixX
opraHamu Biaau aepxas — wieHiB €C ta iHctutrytamu €C; 00rpyH-
TyBaHHS$I HEOOXiAHOCTI CUCTEMHOTO 3aCTOCYBAaHHSI TMIPUHIIMIIIB B3a-
emonii €C i mep:kaB-4jIcHIB 3aITs TapaHTyBaHHS JCIICHTpaIi3allii
nyoniyHOI BJIaau.
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Bukiaan ocHoBHOro marepiaay. 3 MOMEHTY MPOTOJIOIIEHHS
Hexnapatiii npo aepxaBHuii cyBepeHitet Ykpainu (1990 p.) eBpoiH-
Terpalisi crajaa MPOBIIHUM i MOCTIMHUM 30BHIIIHbOMOJITUYHUM
npioputeToM yKpaiHchkoi nepxasu [17]. Konctutyuis Ykpainu
(cT. 18) BCTAaHOBITIOE, 110 30BHIITHBOIIOITUYHA isTbHICTh YKpaiH!
crpsiMOBaHa Ha 3a0e3IeueHHs 11 HallioHaJIbHUX iHTepeCiB i 0e3reku
LIJISIXOM MiATPUMAHHS MUPHOTO i B3aEMOBUTITHOTO CIiBPOOITHUIL-
TBa 3 WieHaMU MiXKHApOAHOTO CIiBTOBAapMCTBA 3a 3araJJbHOBU3HA-
HUMU MPUHIMIIAMA i HOpMaMU MiXKHapOIHOTro paBsa [2]. BinmosinHo
1o cT. 11 3akony Ykpainu «I1po 3acagy BHyTpillTHbOI i 30BHILITHBOL
MOJIITUKW» YKpaiHa sSIK €BpoIlieiichbka nepkaBa 3[IiliCHIOE BIIKPUTY
30BHIIIIHIO TOJIITUKY i ITparHe piBHOMPABHOTO B3a€EMOBUTITHOTO
CMiBpOOITHUIITBA 3 yciMa 3aiHTepecOBaHMMU TTapTHEPaAMU, BUXO/ISI-
Yy HacaMmIiepe] i3 HeOOXiMIHOCTi rapaHTyBaHHS Oe3MeKU, CyBepeHi-
TETY W 3aXUCTYy TEPUTOPiaIbHOI LUIICHOCTI YKpaiHU, a OJHIEI0
3 OCHOBOIMOJIOXXHUX 3acajl 30BHIIIHbOI MOJITUKK YKpaiHU € 3a0e3-
nedyeHHs iHTerpaiii YKpaiHu B €BpONeiCbKU MOJITUMHUI, EKOHO-
MiYHMIA, TIpaBOBUIA TPOCTIp 3 MeTOI0 HAOYTTs uneHcTBa B €C [18].
VY nopaneuioMy cTpaTeTivHU Kypc YKpaiHU Ha € BPOTENChKY iHTe-
rpaiito 0yB MiaTBepIXeHU i po3BuHYyTHIi Y CTparerii iHTerpaiii
Ykpainu go €C (1998 p.) Ta [Iporpami iHTerpaitii Ykpainu go €C
(2000 p.). ¥ 2014 p. BepxoBHa Pama Ykpainu ta €BporneiicbKuii
ITapaamMeHT cMHXpPOHHO paTudiKyBaIu Yroay mMpo acolialiio Mix
VYKkpaiHolo, 3 omHiel ctopoHn, Ta €C, €BpONeiicCbKUM CITiBTOBAPU-
CTBOM 3 aTOMHOI eHepril i iXHiMU JepKXaBaMU-4YJieHaMU, 3 iHILIO1
cropoHu. [ToBHicTIO Yroaa npo acouiallito Mixk YkpaiHoto ta €C
HaOysa ynHHOCTI 1 BepecHs 2017 p. Lleit MixkHapoIHO-TIpaBOBUI
JIOKYMEHT 3aKpiIlIIo€e Tepexia BiTHOCUH MixX YKpaiHoto Ta €C Bin
napTHEPCTBA i CIiBPOOITHUILITBA 10 TOJITUYHOI acoliallii Ta eKOHO-
MiuHoi iHTerpaiii [19]. BinmosinHo no cT. 9 KoHctuTyuii Ykpainu
YMHHI Mi>KHApO/IHi IOTOBOPH, 3rojia Ha 000B’A3KOBICTh SIKMX Ha/la-
Ha BepxoBHoto Pagoio YkpaiHu, € 4aCTUHOIO HalliOHAJbHOTO 3a-
KOHO/aBCTBa YKpaiHu [2].

3rigHo 3 JIicabOHCBKUM JOTOBOPOM PO BHECEHHS 3MiH 10
Horosopy npo €C Ta [loroBopy npo cTBOpeHHsI €BPONEiCchKOTo
CmiBroBapuctsa (2007 p.) €C 3acHOBaHMI1 BiIITOBITHO A0 CITITBHIX
HiHHOCTeM KpaiH €C, y SKMX MaHYyIOTh iHKJII03is, TOJIEPaAaHTHICTb,
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crpaBelIMBICThb, coigapHicTh i HenuckpuMiHauisg [20]. Jlo Takux
CHibHUX LiHHOCTeM JloroBip BiTHOCUTD: JIOACHKY TiAHICTh; iHAW-
BimyasbHYy CBOOO.Y, SIKa OXOPOHSIEThC XapTi€lo OCHOBHUX ITpaB €C
i rapaHTy€e rpoMajisiHaM BiJIbHE MTepecyBaHHS Ta MPOXUBAHHS B Me-
xax Coro3y, moBary 0 IpMBaTHOTO XXUTTSI, CBOOOIY TYMKM, PEJIiTii,
3i0paHb, BUpaKeHHS TMOTJISAAIB Ta iH(popMallii; MpeacTaBHULIbKY
JIEMOKPpATIilo, sIKa Tiependadae peaiizaiito rpoMansgHamu €C moiri-
TUYHMX TIPaB; piBHOIPAB’s Ta PiBHICTh yCiX TPOMaJISIH TIepe 3aK0-
HOM; BEPXOBEHCTBO MpaBa; Mpasa JroauHu [21].

Li eBpormeiichbKi IHHOCTI € 6a30BUMM 1J1sI (DYHKIIIOHYBaHHS
iHcTuTyTiB €C i Oprasis Biaau aepxas — yjeHiB €C, TOMy yTBOpIO-
[0Th (DYHIAMEHT [UIST PO3BUTKY CUICTEMMU iX BpiBHOBAXKCHUX B3a€EMUH.
OcHoBHUMM NpuHUMIIaMU B3aemoii €C i nepKaB-4JIeHiB €: TPUH-
uun Bu3HaHHS €C 9K I0pUAUYHOI 0COOU; MPUHIIUT HAAiIEHHS
TMOBHOBAXECHHSIMU; TIPUHLMIT CYOCUAIapHOCTI; TPUHLIMIT ITPOTIOP-
LIAHOCTI; MPUHLMIT iHCTUTYLIIHHOTO OaJIaHCy; TPUHLIUIT CYMJTIHHOL
criBmnpaui. Bapro 3a3HauuTu, 1110 Ha (hOPMYBaHHS 3MiCTYy BKa3aHUX
MPUHIIMIIB TaKOX BIUTMHYJIU 3acaay €BPOIECHKOIO BPsITyBaHHS
Ta aAMiHICTPAaTUBHOIrO MpaBa €BpoNeEchbKuUX aAepxan [22, c. 21].
PosrasiHeMo KOXXHUIA i3 MPUHIIATIIB.

IMTpuHuun BusHaHHs €C K 0PUAUYHOT 0COOM BCTAHOBJIECHO
y cT. 47 JoroBopy npo €C. Lleit mpuHUMI O03HA4Ya€, 110 AepKa-
BU — uieHu €C Bu3HaIM mpaBocyo’eKTHICTh €C K caMOCTiHHOTO
HaaaepkKaBHOTO YTBOPeHHs. TakmWii cTaTyc Hama€ MOXJIMBICTH
€C: ykyagaTy i1 0OroBopioBaTy MiXKHApOJIHI YTOAY BiAMOBIAHO 10
CBOIX 30BHillIHiX 3000B’s13aHb; HAOyBaTU YWIEHCTBA B MixKHapoOJI-
HUX OpraHizauisx; TpUeIHYBATUCS 10 MIXKHAPOIHUX KOHBEHLIIH,
yxBaJleHUX y paMkax P€ [23]. BaxiusicTs mpaBocy6’eKTHOCTI €EC
moJisira€ B ToMy, 1o €C BU3HAHO PiBHOIIPAaBHUM Cy0’€KTOM MiX-
HaponaHoro mnpaBa. [IpakTnyHa HiHHICTb MpaBocyo’ekTHOCTI €C
BTiJICHa y IBOX CITeIMMIiYHUX pucax — Iie, Mo-Teplle, TakK 3BaHa
«I0TOBipHa Bllaga», TOOTO 3aaTHICTh €C yKIagaTh yroau 3 iHIUMU
cy6’eKTaMU MiXKHAPOJHOTO MPaBa, i, MO-ApyTe, CIIPOMOXHICTh €C
OpaTu y4acThb Y 30BHIIIIHIX 3HOCMHAX — «aKTUBHE i MaCUBHE PaBO
Ha JOpy4YeHHs» [24].

KpiM Toro, BiTYM3HSIHI HAYKOBIIi, pO3IJIsinaioun cT. 47 JloroBopy
npo €C, i3 npuHIUIy BudHaHHS €C K I0pUIMIHOT 0COOU BUIi-
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JIAIOTh MOTO, TaK OM MOBUTH, «IiABUI» — MPUHUMUI €IUHOI
npaBocy6’ekTHOCTI. [TpyyoMy 3MiCT OCTAaHHBOTO BUXOJIMUTD i3 CYTi
npuHOUIy Bu3HaHHg €C 9K IpUIMIHOT 0CO0U i mepeadavae TaKi
XapaKTepUCTUKU: BU3HaHHS €C eTMHUM Cy0’€KTOM KOMITETEHIII1,
HaJaHOI IepKaBaMU-WIEHAMU, IO pearizyeTbest €C yepe3 BIacHi
iHCTUTYTHU; EAUHY CUCTEMY TpaBoBUX akTiB €C, sIKi BUAAIOTHCS
y Bcix cepax komnereniiii €C; HasgBHICTh y €C «MakKCUMaTbHO
IIMPOKOT MIPaBO3JaTHOCTI» IOPUAUYHUX OCiO Ha TepUTOPii BCiX
JepXaB-4JIeHiB; BU3HAHHS AeiKTo3naTHOCTI €C; ¢hiHaHCOBY aBTO-
HowMmilo €C, gka nepegdayae HassBHICTh BJacHUX (PiHAHCOBUX pe-
cypciB, ajie 6e3 mpaBa CaMOCTiHHO BU3HAYaTH iX CUCTEMY Ta BeJI1-
quHy [22, c. 22].

IMpuHLMN HagiIEHHS TTOBHOBAXKEHHSIMU 3aKPIiIlJIEHO B CTATTSIX
51 13 dorosopy npo €C. Lleii npuHuumn 30608’sa3ye Coro3 i iioro
IHCTUTYLII 3aJ151 NOCSATHEHHS CIIJIbHUX 1IiJIei, B MeXaxX BCTAHOBJIE-
HUX cdep, yMOB i IpoLeayp peani3oByBaTH TiJbKU TaKi TOBHOBA-
JKEeHHS, sSIKi IeJleroBaHi aepxkaBamMu-wicHamu. [lepegaya mae He-
3BOPOTHUI XapaKTep, 3a BUKJIIOUEHHSIM PillIeHHST IepXKaBy BUNTH i3
ckiany Coto3y (ct. 50 JoroBopy npo €C). BogHouac KoMmeTeHITis
nepxaB — ujieHiB €C HOCUTD 3aJIMIIKOBUIA XapakTep, 1110 MigKpec-
Jroe gorosipHy npupoay €C [25]. Y eBporneiichbKiil JOKTpUHI i Tpak-
tnui Cyny €C chopMyTb0BaHO HACTYITHY KiTacudiKallilo «Irpepora-
TUBHMX» MOBHOBaxXeHb Corosy [26].

Tak, 3a cmocoGoM HaiieHHSI TOBHOBAXKEHHSIMU iICHYIOTh TPU
TUIIU «IIPEPOTaTUBHUX» TTOBHOBaXKeHb €C: 1) IBHI TOBHOBaXKEHHSI,
10 YiTKO BU3HauUeHO B cTarTsix 2—6 JloroBopy npo €C; 2) HesBHi
TTOBHOBaXKEHHSI («[TOBHOBaXKEHHS PO3IIMPEHHS»), SIKi BUXOISITH i3
Teopil iIMILUTIIMTHUX MMOBHOBaXeHb. Hanpukian, sikiio Jloroopu
noxJiagaoTh Ha €C 4iTKi TTOBHOBaXKeHH Yy TIeBHil cdepi, To Coio3
Mae nmoAiOHI TOBHOBAXKEHHSI 1100 YKJIaJaHHS IO/ i3 TpeTiMU Kpa-
iHaMU B 11il ke cdepi; 3) 10IaTKOBI HOBHOBAXEHHS, peasTi3allist SK1X
MOXKJIMBA 32 YMOBM BiJICYTHOCTI SIBHUX 200 HESIBHUX IMTOBHOBaXKEHb
i3a1s1 JOCSATHEHHS CHUIbHUX LiJielt. Y TakoMy BUITaKY BilTIOBiIHO
1o cT. 352 loroBopy 1nipo €C Paga €C, nitoun ogHOTOJIOCHO, Ma€
MpaBO BXUBATU 3aXO[liB, sIKi BBaXKa€ HeoOXifHumu [27].

3a xapaKTepoM «IIpeporaTUBHIi» MMoBHOBaxXeHHs €C momi-
JISII0ThCs Ha: 1) MTOBHOBAXKEHHS 1IOA0 3iIICHEHHSI KOHTPOJIIO Ta
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MOBHOBAXEHHS II0J0 BXUTTS 3aX0JiB Yy BHYTPIilIHIA MOJITHLII.
IToBHOBaxXeHHS 11010 3MiiCHEHHS KOHTPOJIO 32 TOTPUMAHHIM
yrox, yxBanieHux €C, mokmnaneHo Ha Kowmicito (cT. 258 loroBopy 1mmpo
€C), a MOBHOBaXXEHHS 1100 3iiCHEHHSI KOHTPOJIIO 3a JOTPUMaH-
HsaM 3akoHomaBcTBa €C — Ha Cyn €C (ct. 17 Jorosopy mpo €C).
CyTHiCTb MOBHOBaXXEHb I10JI0 BXKUTTS 3aXO/IiB MOJISITAE B TOMY, 1110
Co103 KOMIIETCHTHUI MiATPUMYBaTH, KOOPAMHYBATH 00 PO3BUBATH
IIii Iep>kaB-4JIeHiB, MPU LIbOMY He 0OMEKYI0UYH IXHIO KOMIIETEHIIiI0;
2) TIOBHOBaXXE€HHS Yy MixKHapOaHiil cdepi, 1110 nependadaroTh Mpo-
BeICHHSI KOHCYIbTallili, B3aEMHe iH(POPMYBaHHS i KOOpAWHAIIIIO
niit €C i gepkaB-4eHiB.

3anexHo Bix cdep BrumBy €C i mep:kaB-wWIeHIB BULUISIOTH TaKi
«IIpeporaTUBHi» MOBHOBaXKEeHHS: 1) BUKJIIOUHI MTOBHOBaXXEHHS
Co103y B MUTAHHSX: MUTHOTO COIO3Y; BCTAHOBJIEHHS MPAaBUJ KOH-
KypeHIlii, MOTpiOHMX sl (PYHKITIOHYBaHHSI BHYTPILIHHOTO PUHKY;
MOHETapHOI MOJITUKY JJIS IepXKaB-UJeHiB, BATIOTOIO SIKUX € €BPO;
30epeKeHHSI MOPChKHUX 0i0JIOTIYHUX pecypciB y paMKax CHiJIbLHOL
MOJITUKHU 1I0J0 pUOalbCTBA; CHiJIbHOI TOPTrOBEIbHOT MOJITUKU;
YKJIaJaHHSI MXKHAPOJHUX YrOf HI00 peatizallil BHYTPilllHbOIOJi-
TUYHOI KOMIETEHIIii); 2) CITiJIbHi TOBHOBaXKEHHS 3 Iep>KaBaMuU-4Jjie-
HaMU 1100 MUTaHb: BHYTPILIIHBOTO PUHKY; COLiabHOI MOJITUKY;
€KOHOMIYHOI0, COLIiaJIbHOI'O i TEPUTOPiaIbHOIO 3TYPTYBAHHSI; CiJIb-
CbKOTO TOCITOJapCcTBa Ta pudaabCcTBa, 32 BUHITKOM 30€peKeHHS
MOPCHKMX 010JIOTIYHUX PECYPCiB; JOBKIJLIS; 3aXUCTY CIOXMBAYiB;
TPaHCIOPTY; TPaHC €BPOMENCHKUX MepeXkK; EHepreTUKU TOIIO.
OxkpeMi criibHI chepu BXOASATH 10 KOJIa KOHKYPYIOUUX MPeIMeTiB
BilaHHS, TIepeBara B pealizalii akux HanexXuTth Coro3y [28].
3mificCHEHHS «ITPePOTaTUBHUX» IIOBHOBAXEHbB Y Pi3HUX cepax Bi-
OyBa€eThCS HA OCHOBI MPUHLIMIIB CyOCUIIapHOCTI Ta IMIPOMOPLIIAHOC-
Ti [25].

CybcumiapHiCTh € OTHUM 3 OCHOBOITOJIOXKXHUX IMPUHITUITIB B3a-
emonii €C i nepxaB — wieHiB €C. Y eBponeichKiii JOKTPUHI Liei
MIPUHIIAT PO3MISIAAETHCS B IOPUANIHOMY, TTOJITUIHOMY M aaMiHi-
cTpaTUBHOMY acrekTax [29]. KOpunnuHumii BUSB IPUHLIMITY CyOCH-
JiapHOCTi MiCTUTBCA Y CT. 5 [loroBopy npo €C. BianosinHo 10 mpuH-
mumny cyocumiapHocTi Coro3 y cdepax, sKi He HallexXaTb J0 OTo
BUKJIIOUHOI KOMITIETEHLIil, i€ JIUIe TOMi i B TaKiii Mipi, y SIKiii LiJi
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He MOXYTb OYTH IOCSATHYTI Aep>KaBaMU-4JIeHaAMHU Ha LIEHTPaJIbHOMY,
perioHaJbHOMY 200 MiClLIEBOMY PiBHSIX, ajie, 3 OIJISIAY Ha MaciuTadu
abo HaCIiaKY mependadyBaHoil dil, MOXYTh OyTH Kpallle JOCSITHYTI
Ha piBHi Coro3y [20]. I[Tpolienypu HallioHaIbHOTO MOHITOPUHTY J10-
TpUMaHHS TPUHITNITY CyOcuaiapHOCTI BUKIIaaeHo B [IpoTokoiti No 2
PO 3aCTOCYBAHHS MPUHLIUITIB CyOCUAIapHOCTI Ta MPOIOPLIiAHOCTI
[20; 30]. IToniTnyHO cyOcHUIiapHICTh OB’ sI3aHA 3 BEJIMKOIO KiJIbKiC-
TIO BUMOT i 3acTepekeHb y AepxaBax — yieHax €C, omHOYaCcHO
BKa3ylouu Ha Haiioubiny Bary €C B oqHUX cepax i HaiMeHITy —
B iHmux. [lomo agMiHiCTpaTUBHOIO acIleKTy NPUHIIUITLY cyOocuaiap-
HocTi, To KoMicist i HallioHaJbHI apjaMeHTH po3po0JIsIioTh MPO-
HeIypH, o 3a0e3MmeuyioTh e(peKTUBHE peryIroBaHHs B3aemomnii €C
i nepxaB-uieHiB. KpiM Toro, y cydacHUX 3axiIHUX JOCTiIXKEHHSIX
TIPUHIIUTT CYOCUIIapPHOCTI TIIyMaYUThCS HE JIUIIE B HOTO BEPTUKAIb-
HOMY 3pi3i, a if y TOpU30HTaJIbHOMY, 1110 Tlepeadavae OLiHKY JOLIiIb-
HOCTi pO3MO/Iiay MOBHOBaXXEHb MiX PI3HUMHU YIIPABAiHCbKUMU JIaH-
KaMu ogHoro piBus [31, ¢. 267].

K i npuHIMN CyOCUIiapHOCTIi, TPUHIMIT TPOMOPLIHOCTI (hop-
MY€E OCHOBY IJISI 3MiICHECHHS «IIPEepOTaTUBHUX» MOBHOBaXEHbB
€C. BinnoBinHo 10 MPUHLIUITY TTPOIOPLIHOCTI 3MICT i hopma miit
Co103y He MalOTh BUXOAUTH 32 PAMKHU TOTO, 1110 HEOOXiTHO 151 A0~
carHeHHs 1ineit JloroBopis. IHctuTyTit Cor03y 3aCTOCOBYIOTH ITPUH-
LIMITHA TIPOTTOPLiifHOCTI 3rigHo 3 [TpoTokomom Ne 2 ripo 3acTocyBaH-
HS TIPUHILAIIB cyOcumiapHOCTI Ta TiporopiiitHocTi [20]. [ammMmu
cJIoBaMHM, 3MicT i opma aisibHOCTI €C MalOTh BiANMOBiAATH METI,
o nepeciinyerbesi. CTAaHOBAEHHS MPUHLIMITY TPOMOPLIHOCTI Bifl-
OyBaJIOCh y IBOX HaIIpsiIMax — HOPMaTUBHOMY Ta cymoBomy. Illomo
HOPMaTUBHOTO HAIPSIMY, TO TIPUHITUIT TTPOTIOPIIITHOCTI HAOyB cTa-
Tycy byHIaMEHTAIBHOI 3acaay IMPaBOBOIO Ta iIHCTUTYIIIITHOTO T10-
psiaxky €C i3 MOMEHTY HaOYTTSI YNHHOCTI MaacTpUXTCHbKUM JOTOBO-
poM. I3 Takoro cratycy NpUHILMITY IPONOPLIiIHHOCTI BUXOAUTH Mpi-
OPUTETHUI XapaKTep IMPUHIIUITY IPOIIOPLIiHHOCTI TTepe BTOPMHHUM
3akoHonaBcTBoM. Lle aBromaTnuHo nae Cyny €C npaBo nepeBipsTu
BiIMOBigHICTh 3aKoHOAaBCcTBAa €C 1IbOMY IPUHLIMITY. 3aCTOCYBAHHS
MPUHLIMITY POIOPLIMHOCTI Jieraaizye KOHCTUTYLiliHI BUMOTH 3a-
KoHomaBcTBa €C y KOHTEKCTi 0araTopiBHEBOI CUCTEMH IePKABHOTO
yIpaBJliHHS. YIIPOBaIXKEHHS MPUHIUIY MPOMOPLIHOCTI B MPaKTU-
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Ky €C npoauKTOBaHO HEOOXiMHICTIO 3aXUCTUTH iHTepeCH IepKaB —
yneHiB €C Big excraHcii Corogy [32].

IIpouec peanizaliii MpUHLMIIIB CyOCHUAiapHOCTI i MPOMopLiiiHOC-
Ti HEPO3PMBHO IMOB’sI3aHUI 13 IebaTaMM 1010 PO3BUTKY JeperyJisiilii,
ITOKpPAIIeHHS IeMOKPATUIHOTO KOHTPOJTIO 3a ToJtiTukor €C i 3a0e3-
MeYeHHs MPUHIMIY iHCTUTYILiiHOrO 6anaHcy. KopiHHS mpuHLIMITY
IHCTUTYLIHOTO GanaHCy 3HAXOOSThCS B TEOPil pO3MOAiNY Blan
i cucTeMi ctpuMyBaHb i poruBar. OCHOBHA ies TIPUHIIAMY iHCTH-
TYLIIAHOTO OajaHCy — 1ie 3a0e3MeYeHHsI B3aeMHOTro 3axucty Coro3y
1 AepxKaB-4JIEHIB LIJISIXOM CITiJIbHOI'O 3[IiliCHEHHSI IOBHOBaXXEHb.
Opranizauist B3aeMoii iHcTuTyTiB €C i opraHiB Bjanu aepkaB — uje-
HiB €C Ha OCHOBI IPUHIMITY IHCTUTYLIITHOTO OalaHCy Tiependavae
HACTYITHE: KOXKHAa iHCTUTYIIis i€ IUIIIE Ha ITiCTaBi TOBHOBAaXXEHbD i B
paMKax mpoueayp, 1o BU3HaveHi B JloroBopax; yci iHcTuTyLii €C
y piBHili Mipi TIpeACTaBISAIOTh iHTepecH nepxkaB — wieHiB €C i ixHe
OauyeHHs eBporeiichbKoro OyaiBHULITBA; €Bponelicbkuii [lapiaMeHT,
€sporeiicbka Pana, Paga €C Ta €Bpomneiicbka KoMmiciss KoMIeTeHTHI
BUKOHYBaTH (DYHKIIii SIK 3aKOHOJABYO01, TaK i BAKOHABYOI1 BJIaJIN; yCi
iHctuTyii €C 3000B’s13aHi CIBITPAIIOBATH 3 METOIO peatizarlii miseit
Coto3sy [33].

ITpuHUMIT CyMITiHHOI CITiBIpalli (Ay*ke 4acTo 3aCTOCOBYIOThCS
SIK CUHOHIMU KaTeropii «IMpUHLMI COJIIIapHOCTI», «IIPUHLIUII JIO-
SITBHOTO CITiBPOOITHULITBA» , «[TPUHLMIT IIAPOT CITiBIpalLli») BU3HA-
yeHO BY. 3 ¢T. 4icT. 13 Horosopy npo €C [20]. [TpuHIIAI CyMITiH-
Hoi criBIpaii nepeadayvae: BusiBaeHHs Coro30M i AepkaBaMU-uJie-
HaMM B3a€EMHOI MOBAaru i COPUSHHA OAHA OJHI y BUKOHAHHI
3aB/aHb, 1110 BUILUIMBAIOTH i3 JIOroBOpiB; BXXUTTS Oyab-SIKMX 3aX0/1iB
3arajJibHoro abo CreuiajJbHOIo XapakTepy, sKi 37aTHi 3a0e3MeuYuTn
BUKOHAHHSI 000B’S3KiB, IO MOXOAATH i3 JloroBOpiB i akTiB
€C; cTBOpeHHS AepKaBaMU-YJIeHAMU CIIPUSITIMBUX YMOB IS BU-
koHaHHS Co0I030M MOTO 3aBHaHb; YTPUMAaHHS Bil OyIb-SIKNX 3a-
XOJiB, 3JaTHUX MOCTAaBUTHU TiJ 3arpo3y AOCITHEHHS IiJei
Coto3y; mporaryBaHHs (pyHIaMeHTaJbHUX LIIHHOCTe! (hyHKIIOHY-
BaHHsA €C; nocIrHeHHs Lineil misibHocTi €C (CIIPUSHHS MUDY,
HiHHocTsIM €C i 1o6pobyTy rpoMaasiH Coro3y); CAYXiHHS iHTe-
pecam €C; 3a0e31medeHHS TTOCTiJOBHOCTI, €e(DEKTUBHOCTI Ta 6e3-
rnepepBHOCTI oniTuku €C; yKianaHHs MiXIHCTUTYUIHHUX yrof
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110JI0 Kpallloi 3aKOHOTBOPYOCTi, TIpaBUJI TOBEIiHKM €BPOIECHKIX
JIOOICTIB i AepKaBHUX CAY>KOOBLIiB, OI0JKETHOI IUCIIUTIIIHU i Ha-
NiiiHOTO (hiHAHCOBOTO MEHEKMEHTY (CT. 295 JloroBopy npo hyHK-
mionyBanHs €C) [34].

Bucnosku. OTXe, Ha TiACTaBi BUILIEBUKIAJAEHOTO MOXKHA TiNTH
TaKMX BUCHOBKIB. Y Jlorosopi npo €C BrijieHO (pyHAAaMEHTAIbHI
LiHHOCTI i mpuHIMNU pyHKLioHyBaHHA €C i nepXkaB-4jeHiB, 1110
3a0e3MeuyloTh 3acai KOHCTUTYLIITHOTO MpaBliHHS Ha HagHaLio-
HaJbHOMY i HalliOHaJIbHOMY PiBHsIX. OCHOBHUMU MPUHIIUTIAMUA
opranizaii Ta gisibHOCTi €C € mpunIun Bu3HaHHsa €C gk opu-
IUYHOI 0COOM, IIPUHITUIT HaAaHHS TTOBHOBAXKEHB, IIPUHITUIT CYyOCH -
JiapHOCTI, MPUHUMIT IPOHOPLIMHOCTI, TIPUHLIUII IHCTUTYLIIHHOTO
OaylaHCy, IPUHLMI CyMJIiHHOI criBmnpatii. Lli mpuHIMmm 3MicToBHO
HEPO3PUBHO TMOB’sI3aHi MixX 00010, aaKe TIIbKU iX CUCTEMHE 3a-
CTOCYBaHH$ 3aTHE rapaHTyBaTU FapMOHIiHY I e(heKTUBHY B3a€EMO-
nito inctutytiB €C i opraHiB Bianu aepxas — wieHiB €C. BBaxaemo,
110 MOPSI i3 NPUHLIMIIOM CYOCHUAIapPHOCTI IK OCHOBU B3aEMOIii
OpraHiB Aep>KaBHOI BJIAIM i MICLIEBOTO CAMOBPsIIyBaHHS B YKpaiHi
1o 3akoHy Ykpainu «[Ipo 3acagu gepaBHOI perioHaabHOT MOJIiTHU -
KI1» BAPTO TAaKOX 3alPOBAIUTU MIPUHLIMITA TPOMOPILIIHHOCTI, iHCTU-
TYLiAHOTO OajaHCy i CyMJTIHHOI CITiBIpali. ¥ CyKyMmHOCTI 1li TPUH-
LIATTH TO3BOJISITH CTBOPUTH CUCTEMY NETICHTPATi30BAHOTO YIIPABIIiH-
Hs, 110 nependavae iHCTUTYLIMHUM 1 PYHKIIOHABHUI OajlaHC Ha
Pi3HUX PiBHSIX yIIpaBIiHHSI.
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EC. Obocnosana neobxodumocms cucmemno2o npuMeHeHuUst RPUHYUNOG 3AUMO-
deticmeus uncmumymos EC u opeanos eocydapcmeé — uneroé EC 0as obecne-
uenus deyenmpanuzayuu nyoaruunoi eracmu. Chopmyauposarvl npeonoyceHus:

N0 CO8ePULEHCMBOBAHUIO OMEHECMEEHHOU NPABOBOL OCHOBbL PAOOMbL OP2AHO8
20Cy0apcmeeHHoIl 8AACMU U MECIHO20 CAMOYNDABACHUS.

Karueevte caosa: cmpanvt — unenvr EC, deyenmpanuzayus nyoau4Hoil
enacmu, EC, npunyunst opeanuzayuu u desmenvrhocmu EC, npunyunst 83aumo-
deticmeus uncmumymog EC u opearnos eocyoapcme — unenoe EC, yennocmu
gyukyuonuposanus EC.

K. A. Zakomorna
Principles of Decentralization of Public Power in Acts of the European Union

Summary. Ukraine’s integration into the European space requires a radical
renewal of the domestic legal framework for the organization and activities of
public authorities in accordance with the standards in the field of human rights,
rule of law and democracy established in acts of the Council of Europe and the
European Union. Decentralization of public power is an important direction of
modern constitutional reform in Ukraine, because it is through the implementation
of generally accepted European standards of interaction between the state and
society. The principle of subsidiarity is one of the principles of state regional policy
and reform of decentralization of public power in Ukraine. The principle of
subsidiarity is enshrined in acts of the Council of Europe and the European Union,
is recognized by the European Community as an integral part of democratic and
decentralized governance. At the same time, the principle of subsidiarity is only
one of the universal principles of effective interaction of public institutions at
different levels of supranational and national government in Europe.

Various aspects of the principle of subsidiarity have been thoroughly studied
by Ukrainian scholars. The question of the evolution of the principle of subsidiarity
is considered by T. Panchenko, M. Saviovskyi. Problematic issues of
implementation of the principle of subsidiarity in Ukraine in the reform of the
territorial organization of the power and local self-government to fully and
comprehensively discovered in publications I. Bodrova, P. Lubchenco,
S. Serohina and others.

The purposes of the article are: establishing conceptual values of the
Sfunctioning of the EU, which are the foundation of the constitutional government
in Europe; elucidation principles that are directly aimed at ensuring the dynamic
balance between authorities of the EU Member States and the EU institutions;
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substantiation of the need for systematic application of principles of interaction
between the EU and the Member States in order to guarantee the decentralization
of public power.

According to the Treaty of Lisbon amending the Treaty on European Union
and the Treaty establishing the European Community the common values of the
FEU member states are: human dignity; individual freedom; representative
democracy; Rule of Law and others. These European values are fundamental to
the functioning of EU institutions and the authorities of the EU member states,
therefore, form the foundation for the development of a system of balanced
relations. The main principles of interaction between the EU and the Member
States are the following: the principle of Legal personality of the Union; the
principle of conferral; the principle of subsidiarity; the principle of proportionality;
the principle of institutional balance; the principle of mutual sincere cooperation.

These principles are inextricably linked, as only their systematic application
can guarantee the harmonious and effective interaction between the EU institutions
and authorities of the EU member states. We believe that along with the principle
of subsidiarity, as a basis for cooperation between public authorities and local
governments in Ukraine, it is also necessary to introduce into the Law «On
Principles of State Regional Policy» principles of proportionality, institutional
balance and mutual sincere cooperation. Taken together, these principles will
create a system of decentralized management that provides for institutional and
functional balance at different levels of government.

Keywords: EU member states, decentralization of public power, the EU,
principles of organization and activities of the EU, principles of interaction
between EU institutions and authorities of EU member states, the values of the
EU functioning.
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Abstract. The article is devoted to the study of the constitutional and legal
basis of the public authority territorial organization in the countries of Central
and Eastern Europe. The legal framework governing regional and local
government is described, in particular, attention is focused on the structure of the
regulatory basis of municipal government, it is determined that the main source
in the formation of legislation in the field of local government was the European
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organization of regional and local authorities, which was formed as a result of
the reform of the administrative-territorial structure in the early 2000s, taking
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Formulation of the problem. Ukraine’s chosen political course for
European integration necessitates focusing on European standards of
public authority, including municipal power. Local self-government
in Central and Eastern Europe, which is experiencing a period of
democratic transit, is particularly dynamic. A striking example of
successful local government reform among the countries of the region
is Poland, Hungary and the Czech Republic, whose experience is
important for further modernization of local self-government and
territorial organization of power in Ukraine in the context of European
integration and democratization.

Analysis of recent research and publications. Domestic
jurisprudence has traditionally paid considerable attention to the
constitutional and legal problems of the local self-government
organization and functioning in the context of foreign experience, as
well as comparative studies of local self-government. In this regard, it
is worth remembering the works of such scientists as M. O. Baimuratov,
O. V. Batanoy, I. I. Bodrova, P. M. Lyubchenko, S. H. Seriohina,
V. L. Fedorenko, O. M. Chernezhenko. However, the constitutional
principles of local self-government in individual countries have been
the subject of research by domestic authors only since the early 2000-s.
At the same time, there is an urgent need to reform the territorial
organization of government and local self-government in Ukraine with
concrete proposals from foreign experience, especially from the
practice of those countries that have managed to bring the national
system of local democracy to EU standards.

The purpose of the article is to analyze the constitutional and legal
basis of the public authorities territorial organization in the countries
of Central and Eastern Europe.

Presentation of the main research material. The constitutions of
Poland, Hungary and the Czech Republic pay significant attention to
issues of local self-government. This is clearly evidenced by statistics:
in the Constitution of Poland in 1997, articles on local self-government
account for 4.1% of the total volume of this document (10 of 243
articles) [10], in the Constitution of Hungary in 2011—4.8% (5 of 105
articles) (11), and in the Constitution of the Czech Republic in 1992—
6.2% (7 of 113 articles) (9). However, any constitution due to the
limited scope, features of the legal nature and functional purpose can
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not fully establish the legal status of local self-government. On the one
hand, its provisions are general in nature and need to be developed
and detailed at the level of laws and bylaws, on the other hand —
although issues of local self-government belong to the internal affairs
of sovereign states, but as members of the world community, they have
to take into account their obligations under certain international legal
treaties.

Accordingly, the second level of the legal basis of local self-
government in Poland, Hungary and the Czech Republic is
international law. It should be noted that the constitutions of these
countries have a slightly different attitude to the place and role of
international legal acts in the national legal system. Thus, according
to Part 1 of Art. 87 of the Constitution of Poland, the sources of the
law of the Republic of Poland are all ratified international treaties [10].
Instead, the Constitution of the Czech Republic in Art. 10 recognizes
only ratified and promulgated international treaties on human rights
and fundamental freedoms directly valid and priority over domestic
law, [9]. Finally, Article E of the Basic Provisions of the Hungarian
Constitution mentions the binding nature of only those treaties which
have been adopted within the EU and approved by at least two-thirds
of the members of the Hungarian Parliament [11].

Among the international legal acts that form the legal basis of local
self-government in Poland, Hungary and the Czech Republic, first of
all, is the European Charter of Local Self-Government of 1985 [6].
Poland ratified this document on March 1, 1994 — without reservations,
Hungary — on July 1, 1994, without reservations, the Czech Republic —
on September 1, 1999, with reservations regarding paragraph 5 of
Art. 4, item 2. of Art. 6, paragraph 2 of Art. 7, paragraphs 3, 5, 6, Art. 9.
Today, the Charter is a fundamental document aimed at establishing
and protecting local self-government as a fundamental principle of
the democratic constitutional order of European countries. It should
be noted that only Hungary (7 June 2010) ratified the Additional
Protocol to the European Charter of Local Self-Government from
the three countries under study, while Poland and the Czech Republic
have not even signed it yet [4].

The third level of the legal basis of local self-government in Poland,
Hungary and the Czech Republic are the laws.
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In Poland, the legal basis of local self-government is mainly the
laws adopted during the reform of the territorial organization of power
in the state, carried out during the last ten years of the twentieth
century: «On communal (territorial) self-government» of March 8,
1990 [16]; «On county self-government» of June 5, 1998 [15]; «On
self-governing employees» of March 22, 1990 [12]; «On the commune
guard» of August 29, 1997 [13], etc.

In turn, the legal regulation of local self-government in the Czech
Republic is carried out by the following laws: «On generals
(municipalities)» of April 12, 2000 Ne 128/2000 [17]; «On the edges
(regional formations)» of April 12, 2000 Ne 129/2000; [18]; «On
Support of Regional Development» of June 29, 2000 Ne 248/2000 [19].

The laws governing local self-government in Hungary include:
CLXXXIX «On Local Self-Government» 2011 [2]; XXI «On regional
development and planning» 1996 [1]; CXXVIII «On the capital
Budapest» 2013 [3].

It should be noted that in all three countries studied, the main
developer of draft laws on local self-government is the government,
which acts in close contact with local government representatives and
the expert community. Thus, in Poland there is a Joint Commission
of Government and Territorial Self-Government (KWRiST), the main
task of which is to address issues related to the functioning of local
self-government and state policy on local self-government, as well as
issues related to local self-government within the EU and international
organizations of which Poland is a member. All legislative proposals
on local self-government are submitted to the Seimas only after
coordination of positions within KWRIiST.

Before proceeding to the description of the local self-government
territorial basis in Poland, the Czech Republic and Hungary, it
should be noted that after the collapse of the «socialist camp» each
of them determined its geopolitical orientation to achieve EU
membership. With this in mind, they reformed the territorial
organization in accordance with the requirements of the
Nomenclature of Territorial Units for Statistics (NUTS), which
facilitates statistical analysis of regions and helps to clearly identify
regions of different levels of development. NUTS has five levels,
three of which (NUTS 1-3) are regional and two (NUTS 4-—5) are
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EU local regional statistics units. NUTS 1 includes the largest
regions in the structure of EU member states or regions already
grouped into administrative-territorial units, such as in Germany,
France, Great Britain. NUTS level 2 is the most acceptable space
for implementing EU regional policy; NUTS 3 level is optimal for
the implementation of comprehensive socio-economic special
programs of interregional cooperation. Levels in the NUTS system
are not in all cases identical to the administrative-territorial structure
of the EU Member States. However, it is the level of NUTS 2 that
requires the fullest possible compliance with the unification of the
administrative-territorial division of the Member States in
accordance with the criteria of the regional division of NUTS 2 EU,
as the fulfillment of this condition depends on the provision of
funding and grants from EU funds. However, NUTS 2 compliance
was not a prerequisite for Central and Eastern European countries
preparing to join the EU (including Poland, Hungary and the Czech
Republic).

The second priority of reforming the system of administrative-
territorial organization of the studied countries was the implementation
of the subsidiarity principle. At the same time, first of all, attention
was focused on strengthening the socio-economic potential of
administrative-territorial units and creating capable communities, ie,
what is currently provided by the Concept of reforming local self-
government and territorial organization of power in Ukraine.

The modern administrative-territorial system of Poland was
introduced on January 1, 1999, when the previous two-tier division,
which had existed since 1975, was changed to a three-tier division. As
a result of the reform, 16 voivodships, 308 rural and 65 urban counties
were created. The commune became the basic link of the territorial
organization of Poland. At the same time, as a result of the reform,
the number of gminas as basic self-governing units was reduced by
almost four times — from the existing 9.5 thousand in 1955 to 2,489
thousand in 1999.

It should be noted that in Poland, in resolving the issue of
reforming the administrative-territorial system, one of the most
controversial issues was the ratio of state and self-government in the
voivodship. Some authors argue that the new province is similar to the
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French departments and regions: it is a self-governing structure of the
state, represents the interests of a particular region and at the same
time hinders the spread of ideas about autonomy [7, p. 21-22].

Since then, the administrative-territorial structure of Poland has
undergone only minor changes: in 2002, seven new counties and one
gmina were created, and at the same time 12 gminas were liquidated;
in 2003, one county was liquidated (later restored in 2013). In 2010,
1 gmina was formed, in 2015, one gmina was liquidated. In addition,
almost every year there is a slight adjustment of the boundaries of
voivodships, counties and gminas.

Currently (as of January 1, 2021) there are 2,478 gminas in
Poland, including 1555 rural, 621 urban-rural, as well as 302 urban,
incl. 66 city as a county [8]. The average population of the commune
is 5—8 thousand people (the smallest commune — 1 thousand, the
largest — 20 thousand inhabitants). The vast majority of gminas
have a population of 5 to 40 thousand, in about 100 gminas there
are from 40 to 100 thousand and in 45 — more than 100 thousand
inhabitants. At the same time, less than 2,000 people live in 20 rural
communes.

Unlike Poland, the administrative-territorial structure of Hungary
and the Czech Republic has a two-tier division. At the same time, the
new territorial structure of the Czech Republic reflected the principles
of such statistical regions of the EU formation as NUTS 2 and NUTS 3,
which are aimed at the development of weak, depressed regions.

Territorial reforms in the Czech Republic began in December
1997. At that time, 14 higher territorial units of self-government were
established, and they became the basis for regional policy in the
country after its accession to the EU (NUTS 2, NUTS 3 for statistical
purposes) analyzes).

At first glance, the territorial structure of the Czech Republic is
quite simple. According to Art. 99 of the Constitution of the Czech
Republic, the country is divided into obci (6258), which are the main
territorial self-governing units, and the provinces (14), which are the
highest self-governing units. According to Art. 1 of the Law «On Obci»
of April 12, 2000 Ne 128/2000 the municipality is the main territorial
community of citizens, which forms a territorial unit limited by the
boundaries of the territory of the municipality. A municipality can
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acquire the status of a city if it has at least 3,000 inhabitants and such
a decision is made by the chairman of the Chamber of Deputies.

However, on closer inspection, the territorial structure of the
Czech Republic is complex and ambiguous. The fact is that the
administrative division of this state consists of four or even five levels.
At the first level, the Czech Republic is divided into 13 regions (Czech
kraj, plural — kraje) and the capital (Czech hlavni mésto). In turn, the
provinces (but not the capital) are divided into 77 districts (Czech
okres (y)); creating the so-called old second level of administrative
division. After the introduction of communities with expanded powers,
districts ceased to be administrative units, but they continue to be used
as territorial units mainly for statistical purposes and public
administration. Instead, the so-called new second level of
administrative-territorial division of the Czech Republic consists of
205 members with extended powers (Czech. Obce s rozsifenou
pusobnosti), into which the districts are divided. At the third level
there are 393 communities with an authorized community (Czech:
Obce s poveérenym obecnim Gfadem), and at the lowest, fourth level —
6258 communities with delegated powers (Czech obec, obec se
zakladnim rozsahem ptessené piisob).

As we can see, the complication of the administrative-territorial
structure of the Czech Republic is due to the ranking of communities
(promises) on three levels. At the same time, local self-government is
carried out in all the above-mentioned administrative-territorial units,
except for districts.

Characterizing the territorial basis of local self-government of
Hungary, it should be noted that in accordance with Art. F of the Basic
Law, the territory of Hungary consists of the capital, its districts,
counties, cities and communities. Local self-government is carried
out at two levels — district and municipal, ie municipal government is
present in the capital and its districts, districts, cities and communities.

Hungary’s Law on Local Self-Government, adopted in 2011, has
led to important changes in the country’s territorial organization.
Today, Hungary includes 19 counties — megyék (Hungarian —
megyék) and 3175 communities (Hungarian — telepiilések). The level
of local communities consists of 2,863 municipalities — kozség
(Hungarian — kozség), 265 cities, 23 cities with district rights. In
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addition, in order to overcome the problem of a large number of
communities, a new administrative structure of districts (sometimes
called microregions in the literature) was introduced — jaras
(Hungarian — jaras). In Hungary, there are 175 districts in the districts
and 23 in the capital.

The category of «cities with district rights» provided by the
Hungarian Law on Local Self-Government includes cities that provide
public services not only for their residents, but also for those who live
in the adjacent territory. Such cities are traditionally provincial and
have a population of at least 50,000. Today, there are only 23
municipalities that meet such requirements. From an administrative
point of view, a two-tier management system is not beneficial for the
city, as most districts exist as separate municipalities, and this trend
extends to almost all or most of the city. The level of fragmentation is
obvious, as more than half of the communities (over 1,700) have less
than 1,000 inhabitants, about a third have less than 500, and about
100 settlements have less than 100. At the same time, almost 60% of
the population lives in 139 cities with more than 10,000 inhabitants.

Note that the reform of the public power territorial organization
in the studied countries was based on the principles of local autonomy
and the restoration of the historical rights of territorial communities.
In particular, the laws of Hungary and the Czech Republic give the
settlement the right to declare itself self-governing. Thus, in 1990 the
number of municipalities in Hungary doubled, and in the Czech
Republic this process continues to this day [5, p. 93].

Conclusions. The territorial basis of local self-government in the
studied countries is the administrative-territorial structure of the state,
with the basic unit of local self-government -the community
(commune, kozsheg, obets), which does not coincide with the borders
of settlements.

All the studied countries face the problem of territorial disparities
of local self-government caused by uneven development of certain
territories, the presence of depressed regions, rapid urbanization in
combination with the decline of rural settlements and more. As
a result, the government faces a dilemma: on the one hand, the
optimization of public administration dictates the need to consolidate
territorial communities in order to increase their capacity, and on the
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other — excessive consolidation threatens the nationalization of local
government and the loss of «accessibility».

Disproportions in territorial development lead to the emergence
of territorial units with dual status in all the countries studied — cities
with the rights of a district (as in Hungary) or communities with
extended powers (as in the Czech Republic). This, in turn, puts on
the agenda the problem of internal division of such units for better
governance, as well as the problem of finding optimal forms of direct
democracy in large communities (sometimes hundreds of thousands
of inhabitants).

The territorial basis of local self-government presupposes, among
other things, the existence of approximately the same financial
capacity of territorial units of the same level. However, in the conditions
of the above-mentioned disparities, it is not yet possible to ensure this,
as well as to fully comply with the requirements of NUTS for the
standardization of territorial units. No wonder Hungary in 2013
refused to follow these requirements, citing the inability to comply
with the requirements of «good governance» in the current socio-
economic conditions.

References

1. 1996. évi XXI. térvény a teriiletfejlesztésrol és a teriiletrendezésrél. URL:
https://net.jogtar.hu/jogszabaly?docid=99600021.tv [in Hungarian]

2. 2011. évi CXCVI. térvény a nemzeti vagyonrol. URL: http://net.jogtar.hu/
jr/gen/hjegy_doc.cgi?docid= A1100196.TV[in Hungarian]

3. 2013. évi CXXVIIL. torvény Budapest fovaros kozigazgatasi teriiletével
Osszefliggd egyes torvények modositasardol. URL: https://
mkogy.jogtar.hu/?page=show&docid=al1300128.TV. [in Hungarian]|

4. Chart of signatures and ratifications of Treaty 207. URL:
http://www.coe.int/en/web/conventions/fulllist//conventions/
treaty/207 /signatures?p_auth=u6icqemN [in English]

5. Decentralization and Transition in the Visegrad: Poland, Hungary, the
Czech Republic and Slovakia. Studies in Economic Transition / ed. by
E. Kirchner. NY: Springer, 1999. 237 p. [in English]

6. European Charter of Local Self-Government. Strasbourg. European
Treaty Series — No. 122 15.X.1985. URL: https://rm.coe.int/168007a088
[in English]

7. Dolnicki B. Samorzad terytorialny / B. Dolnicki. 4 wydanie. Warszawa:
Wolters Kluwer Polska Sp. z 0.0., 2009. 418 s. [in Polish]

105



Bunycu 42° 2021 DlepxaBHe GYAiBHULTBO Ta MiCLleBE CaMOBPA/YBaHHA

8. Podziai administracyjny Polski 2021. URL: http://ksng.gugik.gov.pl/pliki/
podzial administracyjny polski 2021.pdf [in Polish]|

9. The Constitution of the Czech Republic No. 1/1993 Coll. adopted on 16
December 1992. https://www.psp.cz/en/docs/laws/constitution.html [in
Czech]

10. The Constitution of the Republic of Poland Of 2nd april, 1997. As
published in Dziennik Ustaw No. 78, item 483. https://www.sejm.gov.pl/
prawo/konst/angielski/kon1.htm [in Polish]

11. The Fundamental Law of Hungary (25 April 2011). https://
www.kormany.hu/download/f/3e/61000/TheFundamentalLawofHunga
ry_20180629_FIN.pdf [in English]

12. Ustawa z dnia 22 marca 1990 r. o pracownikach samorzadowych. Dziennik
Ustaw. 1990. Nr 21. Poz. 124; 2001. Nr 142. Poz. 1593; 2002. Nr 113.
Poz. 984, Nr 214. Poz. 1806; 2005. Nr 10. Poz. 71, Nr 23. Poz. 192, Nr
122. Poz. 1020; 2006. Nr 79. Poz. 549, Nr 169. Poz. 1201, Nr 170. Poz.
1218. [in Polish]

13. Ustawa z dnia 29 sierpnia 1997 r. o strazach gminnych. Dziennik Ustaw.
1997. Nr 123. Poz. 779. [in Polish]

14. Ustawa z dnia 5 czerwca 1998 r. o samorzadzie wojewodztwa. Dziennik
Ustaw. 2001. Nr 142. Poz. 1590. [in Polish]

15. Ustawa z dnia 5 czerwca 1998 r. o samorzadzie powiatowym (tekst
jednolity). Dziennik Ustaw. 2001. Nr 142. Poz. 1592. [in Polish]

16. Ustawa z dnia 8 marca 1990 roku o samorzadzie gminnym. Dziennik
Ustaw. 1996. Nr 13. Poz. 74 (ze zmianami). [in Polish]

17. Zéakon ¢. 128/2000 Sb. ze dne 12. dubna 2000 o obcich (obecni ziizeni).
URL: https://www.zakonyprolidi.cz/cs/2000-128 [in Czech]

18. Zakon ¢. 129/2000 Sb. ze dne 12. dubna 2000 o krajich (krajské ziizeni).
URL: http://zakony.centrum.cz/zakon-o-krajich [in Czech]

19. Zikon ¢. 248/2000 Sb. ze dne 29. cervna 2000 o podpote regionalniho
rozvoje. URL: https://www.zakonyprolidi.cz/cs/2000-248 [in Czech]

A. C. Ynpkun

KoHcTUTYIMOHHO-TIPABOBbIE OCHOBbI TEPPUTOPHAILHOI OPraHN3ANNH
nyomyHoi BiaacTu B crpaHax Ilenrpanbno-BocTounoit EBponb

Annomauus. Cmambss nocesueHa uccaed08aHU0 KOHCMUMYYUOHHO-NPa-
60801 OCHOBbL MEPPUMOPUANLHOIL OP2AHU3AUUU NYOAUYHOU 6AACMU 8 CMPAHAX
Ilenmpanvho- Bocmounoii Eeponsi. Oxapakmepuzosana npagosas 6asa, peey-
AUPYIOWAs BONPOCHL PELUOHANLHORO U MECMHO20 YNPABAeHUs, 8 HACMHOCMU,
AKUeHMUpPo8aHo 6HUMAHUE HA CMPYKMYpe HOPMAMUBHOU 0CHO8bl MYHULU-
nanbHOU eaacmu, onpedeseHo, Ymo 0CHOBHbIM UCMOYHUKOM NpU Gopmupo-
BaHUU 3aKOHO0aMeAbCcmed 6 cghepe MecmHO20 CAMOYNPABAeHUs 8bICMYNANA

106



DlepxaBHe GYAiBHULITBO Ta MiCLleBe CaMOBPA/yBaHHA Bunyck 42 ° 2021

Eesponeiickas xapmusa mecmnoeo camoynpaesenus. Kpome moeo, oceeujena
cucmema meppumopuanbHOi OpeaHu3auUU pecuoHaAbHOU U MECMHOLL 81aCmu,
Komopas 6vi1a cghopmuposana 6 pesyavmame pegopmol AOMUHUCIPAMUBHO-
meppumopuanvro2o ycmpoiicmea 6 Hawase 2000-x 20008, ¢ yuemom esponeii-
ckux mpebosanuii NUTS.

Karoueevte cao6a: meppumopuanbHas opeanu3ayus 61acmu, 0eyeHmpanu-
3ayus, MecmHoe camoynpasieHue, pecuoHaNbHoe pa3sumue.

A. C. Ynpkin

KoncTuryuiiiHo-npaBoBi 3acaau TepuTopiaabHOi opraHi3amii myoiaHol
BJaau B Kpainax IlenrpanbHo-Cxignoi €sponu

Anomauis. Cmamms npuceésauena 00CAI0NCEHHIO KOHCMUMYUYILIHO-
npaeosux 3acad mepumopianrvHoi opeanizauyii nybaiunoi éaradu 6 kpainax
Llenmpanvro-Cxionoi €sponu. Oxapakmepusosano npasosy 6asy, aKa peey-
JNH0€ NUMAHHSA Pe2IOHAAbHO20 | MICUe6020 YNPABAIHHSA, 30KpeMa, AKUeHMOBAHO
yeazy Ha CmpyKmypi HOpMAMUEHOI 0CHO8U MYHIYUNAAbHOI 64a0U, BU3HAYEHO,
W0 OCHOBHUM 0dcepenom npu opmyeanti 3aKkonooagcma y cgepi micyegozo
camoessndyeanns eucmynana €eponeiicoka Xapmis Micye602o camogpsa08aHHsl.
Kpim moeo suceimaeno cucmemy mepumopianvHoi opeaizayii pecioHanbHoi
i micyeesoi 6nadu, axa byara cghopmosana eHacaiook peghopmu aominicmpa-
mugHo-mepumopianvHoeo ycmpoio Ha nouamky 2000-x pokig, 3 ypaxy8aHHaMm
esponeiicokux eumoe NUTS.

3asnauaemocs, w0 HaibinbUl po31020 i CUCIEMHO NUMAHHS MICUE8020
camogpadysanus peesamenmoeani Koncmumyuyicro Iloavwi, modi sax
Koncmumyuis Yexii, a mum 6invw Yeopuunu é daHomy achekmi € 3Ha4HO Oinvul
AakoHiuHuMu i ypueuacmumu. Ilpome neearvHoi deiniuii micuyesoeo camo-
8pA0Y8AHHS He MICIMUMb HCOOHA 3 MPbOX 00CAI0NCY8aHUX KoHcmumyyii. Ilpu
yvomy 6 Yeopuwuni, six i 6 Yxpaini, die eounuil 3axon npo micuese camospsoy-
eanHs, modi sk y [loavwi ma Yexii opeanizauii micueeoeo camosps0ys8anHs Ha
KOJICHOMY 3 Di@HI8 MepumopianbHo20 YCmporo NPUCGAHeHO OKPeMi 3aKOHU.

Y pobomi cmeepdncyemocs, wo ginancogy ocHogy micuesoeo camogpsoy-
eanns y Honvwi, Yeopuwuni ma Yexii cmanoeasms eaacti doxodu, a maxoxic
MidcOr00dcemHi mpancgepmu, npu ybomy MyHIiYuUnatimemu 3a1UuUa0OMbCs
hinamcoso 3anencHumu 8i0 yeHmpanbHoeo yps0y. B ycix mpvox kpainax 3Hauyna
yeaea npuodiniemvcs QiHaHcO8OMY KOHMPOAIO 3a OIAbHICINIO MICUE8020 CaMOo-
6ps0yeants. Yemanosnero, ujo mamepianbhy 0CHO8Y MICUE8020 caMOBPA0YEaH-
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HA HA36AHUX KPAiH cMAHO8UMb KOMYHAAbHA (MYHIYUNAAbHA) 8AACHICMb.
Ocobauea wacmuna maiina camogpsa0y8ants — ye mak 36ane (hondoge Maiito,
sKe NompiOHe 015 BUKOHAHHS BUKAIOUHUX NOBHOBANCEHb MICUEB020 CamMo8psdy-
BAHHA [ IK MaKe MAE PeECMpy8amucs 0Kpemo 8id iHuo2o maiina. Y 3axkonooas-
cmei 00CAi0NCY8aAHUX KPaiH 00CUMb HIMKO NPONUCAHO MamepiaibHy 6asy camo-
6pA0Y8aHHA, NPOMe NOCUNCHHS MYHIUUNAAbHOI 61ACHOCMI, AK [ MICUe8ux
Or00xcemis, 3aAUUAEMbCA AKMYANbHUM.

Buceimaroemocs, wjo mepumopiansHa ocHo8a Micye020 camospsaoy8aHHs
docaioxcyeanux Kpain opmyemscs Ha 0CHOBI AOMIHICMPAMUBHO-MePUMOpi-
anvbroeo nodiny depycasu. Ilpu uyvomy 6 [loavuyi yeii nodin € MmpusaHkosum,
mooi ak ¢ Yeopuuni ma Yexii — dsonranxosum. [Ipome 6a3060r0 odunuyero
Micyeeoeo camospsa0y8ants 8 Ycix mpbox 0epicasax 8U3HAEMbCs 2pomaoa
(emina, Kbo3uwee, 00eyb); came Ha YbOMY PIGHI peanizyemucs nepegadcHa Oinb-
wicmo QYHKUIL | NOBHOBAJICEHb MiCUE8020 CAMOBPAJY8AHHSL.

Ha 0doceidi docaioxcysanux kpain dogedero, wjo Kypc Ha €8poiHmepauito
3YMOBAIOE HEOOXIOHICMb Y3200MCeHH AOMIHICIMPAMUBHO -MePUmMopiaibHO20
nodiny depacasu 3 sumoeamu cucmemu NUTS (Homenkaamypu mepumopians-
HUX 00uHUYb 014 Yineil cmamucmuku), o dic 6 €C. YoockoraneHo po3yMiHHSA
Modenell micyeoeo camospsa0ye8anHs 6 00CAi0NCY8AHUX KPAIHAX, NPOJeMOH-
cmpogaro, wo y Tloavuyi modenv micyeo2o camospadyganhs Ha 8cix Mpbox
PIBHAX 3a Xapakmepom po3nodiny nepeuHHoi Komnemenyii € deoicmoro, a 6
Yeopwuni ma Yexii — mpoicmoro.

Karouogi caosa: mepumopiansvha opeanizayis eéaadu, deyeHmpanizauis,
Mmicuege camospsdy8anHs, pecionanbHull pO36UMoK.
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realization by the latter of the right within their competence to adopt legally binding
decisions, guaranteed by article 144 of the Constitution of Ukraine. A quarter-
century since the adoption of the Basic Law and establishing in part 2 of the
mentioned article the possibility to suspend such decisions in case of incompliance
with the Constitution and laws of Ukraine, on the verge of the final stage of the
decentralization reform Ukrainian legislation is still in deficiency of principles,
mechanisms, and entities of such procedure. The paper provides a rationale for
a comparative legal study of the experience of the selected countries of the Baltic
region, upon which, subsequent to a detailed analysis of the existing Ukrainian
draft laws, conclusions are made regarding further progress in solving the
established tasks.

Keywords: local self-government, decisions of bodies and officials of local
self-government, compliance, legality, mechanism of suspension of decisions of
bodies and officials of local self-government.

Problem Statement. Part I of Article 144 of the Constitution of
Ukraine [1] guarantees the right of local self-government bodies within
the limits of authority specified by law to adopt decisions that are
legally binding on the respective territory.

According to p. II of the Article, such decisions, in case of their
non-compliance with the Constitution or laws of Ukraine, may
become subject to suspension following the procedure established by
law with a simultaneous appeal to a court. While the provisions of the
first part of the mentioned article have been detailed in the Law of
Ukraine «On Local Self-Government in Ukraine» [2], the second
part, even at the final stage of decentralization and territorial
organization of power reform in Ukraine, still has no legislative basis.
This leads to many problems and creates opportunities for abuse both
by local self-government bodies (voluntary or involuntary) and by local
executive authorities, providing them with additional means of
pressure on the former.

Although considerable attention has been paid to the possible
reform of the state-local government relationship within the framework
of the implementation of the powers granted by the Constitution to
the latter, the presence of a tangible array of bills aimed at addressing
the issues under discussion, to date, the optimal system of such
interaction has not yet been defined.
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Efforts to recast the international experience were numerous. The
political leadership of the state proposed (and rejected) various
versions of building such a system [3; 4], from the classical French
prefectural system under the guidance of a presidential representative
to the creation, based on the central executive bodies, of special units
accountable to various ministries and their officials.

Relevant studies of the issue at hand. This issue has been brought
up on several occasions in scientific publications of Ukrainian scholars
in the field of constitutional law, state-building, and local self-
government, in particular, by the academics of the Scientific Research
Institute of State-Building and Local Government of the NALS of
Ukraine, professors of the Yaroslav Mudryi National Law University
and others. Within the framework of the scientific support of the
decentralization reform process, the issues under study were indirectly
raised in the works of S. Serohina [5; 6], 1. Bodrova [6], O. Lialiuk
[6]. Various aspects of municipal legislative activity were raised in the
works of M. Petryshyna [7]. However, recent papers were mostly
focused on the experience of Western European states, mainly in the
context of possible application of French experience in the part of the
organization of prefectural control, while the legislative achievements
of Baltic states have not received proper recognition and study.

Hence, the purpose of this article is to endeavor to convert and
adapt the experience of the aforementioned states in the issues of
consolidation and organization concerning the functioning of the
mechanism of state control over the observance of legality by the local
self-government bodies in exercising their powers through the adoption
of decisions binding on the respective territory within the guarantees
provided by article 144 of the Constitution of Ukraine. At present, this
essential aspect of its functioning is left to the discretion of both local
state authorities and local self-government bodies.

The methodological framework of this paper includes a typical
comparative legal research set of general and legal methods of scientific
cognition, centered around the comparative-legal as the key one. A set
of philosophical and ideological, general and special scientific methods
of cognition, and own methods of research of legal orientation,
including dialectical; historical-legal; formal-legal; structural and
functional; hermeneutic approach and others were used. These
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methods and approaches were adopted in their interrelation, which
ensured comprehensiveness, completeness, and objectivity of the
obtained scientific results, validity, and reliability of conclusions and
suggestions.

Outlining the key points of the study. First, it is necessary to refer
to the wording «decision-making» of part I of the mentioned article
144 of the Constitution of Ukraine, which, in our opinion, can be
interpreted both in a narrower sense and in a broader sense as a process
of solving issues of local importance, and not only as a process of
adoption (publication) of acts in the form of decisions. Issues of local
importance within the limits of competence are directly or indirectly
addressed through the adoption of municipal acts of various forms,
content characteristics, and subjects of adoption. The provisions of
the article were adopted before the ratification of the European
Charter of Local Self-Government [8] by the Verkhovna Rada of
Ukraine (15.07.1997) and its coming into force (01.01.1998) as an
international treaty, while its stipulations, under Ukrainian legislation,
must not contradict the provisions of the Basic Law.

The text of the Charter has no reference to specific systems of
organization and functioning of local self-government and is designed
for the variability of systems and models that can function within the
signatory states. Proceeding from the model «potent mayor-council»
chosen in Ukraine and its election mechanism of the head of the
executive body of local self-government — village, settlement or city
head — directly by the population, the very fact of this election largely
determines his/hers position in relations with the representative body
and the degree of his/hers influence on the effective realization of the
right to local autonomy within the territory in question. For example,
in Ukraine mayors are bestowed with a wide range of powers to resolve
issues of the day-to-day management of local affairs, are responsible
for drafting and implementing the local budget, personally appointing
and dismissing municipal employees, distributing powers among
municipal authorities, and also have the right to suspend the decisions
of a representative body

Therefore, based on the comprehensive nature of the regulation
of legal relations by the Constitution of Ukraine, granting a mayor
(village, settlement, town head) the mandate directly by the residents
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of a territorial community through direct and fair elections, the
possibility to enact decisions in the sense of part. 1 of Article 144, by
issuing various types of municipal acts, is also granted to officials of
local self-government, and not only to its representative or executive
bodies.

The second part of the quoted article of the Constitution of
Ukraine enshrines a preventive mechanism, according to which if the
decisions of local authorities do not comply with the Constitution or
the laws of Ukraine, the former is stopped in the manner prescribed
by law with a simultaneous court appeal.

According to several scholars [9], the implementation of the above
provision (in cases of systematic annulment of municipal acts in
court) may indicate the lack of confidence of the state in specific
representative bodies of local self-government and become a basis for
raising the issue of improper performance of their duties. Based on
international standards, including in the context of the European
Charter of Local Self-Government (Art. 8), such a stipulation is
a reflection of the classical legal approach to supervising the
compliance of local acts with the constitution and laws of the state,
and ensuring the functioning of local self-government bodies within
the limits of the authority granted.

This clause does not provide for a list of entities capable of stopping
the effect of decisions of local self-government bodies for reasons of
their non-compliance with the Constitution and laws of Ukraine, nor
does the domestic legislation. This article does not directly address
the possibility of such an action on the part of relevant local self-
government officials, the order of actions in such a case for which is
enshrined in paragraph 4 of Article 59 of the Law of Ukraine «On
Local Self-Government in Ukraine» 280/97-VR 0f 21.05.1997 in the
context of such a decision’s submission for reconsideration in the
presence of reasonable concerns.

According to the rationale of the Constitutional Court of Ukraine
decision no 7-rp/2009 of April 16, 2009 [10], this does not deprive the
local self-government body of the right to change or cancel the legal
act it adopted on its initiative or the initiative of other interested parties
(including on the grounds of incompliance with the Constitution or
laws of Ukraine). However, paragraph 1 of the part. 1 of the
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abovementioned Law provides only an indirect reference to such
inconsistency in the aspect of local self-government bodies’
responsibility for adopting decisions that violate the Constitution of
Ukraine, this and other laws, rights, and freedoms of citizens, while
ignoring the requirements of competent authorities to bring these
decisions in accordance with the law.

Although it is enshrined in the Basic Law, today the domestic
legislation has no regulations governing the procedural and temporal
framework of such legal action on the part of the competent authorities.
Moreover, during the preparation and execution of the decentralization
reform and within the framework of the implementation of the
Concept of local self-government and territorial organization of power
in Ukraine of 01.04.2014 [11] it was frequently observed that there is
no detailed act on the implementation of part 2 of article 144 of the
Constitution of Ukraine.

Entities of the most proximal level of state supervision within the
framework of this issue are local state administrations. According to
paragraph 1 of article 25 of the Law of Ukraine «On local state
administrations» of April 9, 1999, Ne 586-X1V [12], these ensure the
implementation of the Constitution and laws of Ukraine, decisions of
the Constitutional Court of Ukraine, acts of the President of Ukraine,
the Cabinet of Ministers of Ukraine and other state authorities on the
relevant territory.

However, given the lack of detailed regulation of the suspension
process, the timeframe for consideration as well as the non-observance
of the presumption of legitimacy of decisions of local self-governments,
additional risks arise for both the entities of state authority and local
self-government. After all, in the current situation, when exercising
the powers obtained through the decentralization reform, local self-
governments may unwillingly overstep the limits, while local state
administrations enjoy the opportunities to abuse their supervisory
powers in the absence of the necessary regulation.

Given a range of common characteristics of Ukraine and the
former Soviet republics of the Baltic region, such as efforts of the
considered countries to restore independence and distance themselves
from the legacy of the Soviet Union; similar state features (a unitary
form of state structure, democratic political regime, republican,
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though a somewhat different form of government, similar models of
administrative-territorial division, etc.), the experience of the certain
Baltic states is found most acceptable in addressing the raised issues.
Moreover, by 2004 Latvia and Lithuania had already introduced the
most crucial reforms of local self-government, which continued after
the states acceded to the European Union, which allows our regulators
to gain foresight and prepare for the problems, which await our state
after the completion of the primary reforms of local self-government
and territorial organization of power.

In Latvia, the supervision of local self-government by the state is
carried out by various bodies and institutions. Such activities of state
ministries and agencies are limited and strictly regulated by law. The
sectoral ministry responsible for the supervision of local governments
is the Ministry of Environmental Protection and Regional
Development, the product of the merger of two respective entities
(hereinafter referred to as the Ministry).

The Ministry exercises limited supervision over local self-
government since by law the latter is autonomous. Individual acts
adopted by local governments cannot be repealed or terminated by
the Ministry. Only a natural or legal person, whose interests are subject
to such a decision, may file a lawsuit in an administrative court to
challenge these.

According to the procedure, prior to the approval of a binding local
act by a local authority, along with an explanatory brief, it is sent to the
Ministry for consideration. The draft is analyzed from a legal point of
view (for competence, compliance with the Constitution and
legislation) within 30 days. If the Ministry does not present a negative
opinion within the stated period, the decision is considered adopted and
published in the official journal (Latvijas Véstnesis). If the Ministry sends
a negative opinion to the relevant body, after making changes based on
the recommendations of the opinion, the act may be officially published.

The state secures the right to dismiss the chairman of a municipal
council if he or she regularly fails to perform his or her duties or is
inconsistent in his or her conduct. The decision to dismiss the
chairman is made by the Ministry under the procedure established by
the applicable law. The dismissed person shall have the right to appeal
such a decision to the competent court.
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Furthermore, the state can dissolve local councils upon the
proposal of the Ministry by passing a corresponding act of the
Parliament. Such measures are implemented only as a last resort in
the case of strict non-compliance of the local council’s activity with
the Constitution and the Latvian legislation. For more than 25 years
since the procedure was established in the Law «On Local Self-
Governments,» there have been only 2 cases of implementing this
article (Article 92) [13].

The European Charter of Local Self-Government (Article 8) and
the Constitution of the Republic of Lithuania provide the legal
framework for the administrative supervision of local governments in
Lithuania. Provisions on the administrative supervision of local
governments are also regulated by the Law of the Republic of Lithuania
«On Administrative Supervision of Municipalities» of 14 May 1998
[14]. This law implements the provisions of the Constitution and
defines the powers of officials exercising administrative supervision
over local governments.

Officials appointed by the government exercise administrative
supervision over the activities of local governments, ensuring that local
governments act following the Constitution and laws of the Republic
of Lithuania. Analysis of the above-mentioned legal acts shows that
administrative supervision of local municipalities in the Republic of
Lithuania is exercised directly by the government through its appointed
representatives. According to the Law, the purpose of government
representatives is to monitor the legitimacy of municipalities and
officials and, to achieve this goal, they have the right to react within
the limits of the law, if local government decision-making is
questionable or if laws and government decisions are not implemented
locally.

Following the general rule (and similarly to the Latvian
mechanism), the state representative, in case a local government body
or entity adopts an act contradicting the Constitution or laws of the
Republic of Lithuania, has the right to provide appropriate
recommendations to remedy the situation and, in case they are not
fulfilled, to appeal to the court. It should be noted that the activities
of the state supervisor are open and transparent, which is ensured by
his accountability, inter alia, to the Association of Local Authorities
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in Lithuania (ALAL), whose role has significantly increased in recent
years, but is likely to become a subject to further pressure from the
state through additional legal regulation of its activities.

Conclusions. Within the framework of the reform under discussion
a significant number of draft laws have been prepared, designed, first
of all, to provide a clear delimitation of competencies between local
self-government bodies and local bodies of state executive power and
establish a clear mechanism for the implementation of the latter’s
powers to ensure legality in the activities of local self-government
bodies by suspending decisions with a simultaneous appeal to
a competent court (with the most modern and viable being draft law
No. 4298) [15].

Notwithstanding the significant number of proposed ideas,
concepts, and relevant draft regulations, to date, the issue of realization
of supervisory powers by representatives of the state on the observance
of legality in the day-to-day functioning of local self-government has
not been resolved. Not only consensus must be reached for
normalization of this sphere of relations between the state and local
self-government, but also within the framework of certain projects —
the implementation of the procedure of amending the Constitution
of Ukraine. The implementation of such a procedure, in the course
of time and the approach of a new political season (the change of
elected representatives), seems increasingly vague.

Adapted reception of foreign experience in this matter should «dot
all the i’s» by introducing open and transparent supervision procedures,
taking into account the principle of proportionality, ensuring the
presumption of legitimacy of decisions by setting deadlines for review,
and the introduction of consultative procedures within the preparatory
stages of local decision-making.

It is crucial today to prevent an increased confrontation between
state power and local self-government through the implementation of
milder supervision (rather than control) mechanism. The assessment
of the legality of decisions of local self-government bodies and officials
by state monitors is expedient only from the point of view of their
compliance and adoption within the framework of the powers granted
by the Constitution and laws. The most relevant draft law
(No. 4298) contains ambiguous provisions concerning the external
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evaluation of the activities of local self-government. Moreover, the
implementation of the classic prefect model, which was abandoned
in Ukraine in its pure form, was further realized within the framework
of this draft law by including the term «state administrations of prefect
type», which in Ukrainian realities is likely to be ineffective.

In addition, issues of maintaining the territorial integrity of our
state during a volatile international environment should not be
discarded, nor should the political nature of the question of
accountability of the actors exercising supervision. Political presence
and influence on local affairs within the framework of the Ukrainian
state-building experience has always been an important task for
a particular composition of political leadership. Thus, based on the
above experience, an obligatory condition for the successful
implementation of the discussed mechanism is seen in the closest
involvement of the public, including associations of local self-
government bodies, which can only be done through the revision of
the associations’ legislative framework.
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O. A. Ilerpummun

Co0J1t0/1eH1e 3aKOHHOCTH TIPU NPUHSATHH PelleHHii OPraHaMi MECTHOTO
camoynpaBJieHHs: onbIT cTpaH banxTum u ykKpannckue peainu

Ammmaulm. B cmamose pacemampueaemcs omeueCmeeHHas np06/lemamu-
Ka omcymcemeus donicHoli npasoeoﬁpeeﬂameﬁmauuu MexXaHuzma 83aumooeli-
cmeus Me;»cay MeCMmHbIMU opeaHaAMU UCNOAHUMENbHOU eaacmu U opeaHamu
MeCnHoeo camoynpaenerHus 6 Hacmu peaiu3ayuu nocaedHumu npaea e pamkax
ceoeil KOMnemeHuyuu npuHumams peuleHus, o0s13amensHble 0151 UCHOAHEHUs Ha
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coomeemcmeyoujeti meppumopuu, eapanmupyemoeo cm. 144 Koncmumyyuu
Yrpaunwt. [lo npowecmeuu 25 srem ¢ momenma npursmus OcHo8Ho20 3aKoHa
U 3aKpentenus 6 4. 2 YKa3aHHol cmamovl 803MOICHOCMU NPUOCMAHOBACHUS.
makux peweHull 6 cayuae ux Hecoomeemcmeus Koncmumyyuu u 3aKoHam
Yxpaunot, na ¢unanvroii cmaduu peghopmul deuenmpanuzauuu u pegopmol
AOMUHUCMPAMUBHO-MEPPUMOPUANLHO0 YCIMPOUICMEA NO-NPENCHEMY OMCYy -
cmeyem eQuHblil N00X00 3aKOHOOAmMeNs 6 Yacmu 3aKpenieHus NPUHYUNO08,
Mexanusma u cybsekmos makoeo deiicmeusi. B mamepuane uccaedyemces 3Ha-
YUMENbHBLI MACCUE 3AKOHONPOEKMO8 U n00X0008, UMU YCIMAHABAUBAEMbIX,
NPedNONCEHHBIX U OMBEPSHYMbIX NOAUMUYECKUMU AUdepamu 20cydapcmed.
C yenvio gbipabomku peKoOMeHOauuil no 803MONCHOMY COMPYOHUUECMBY 20C) -
0apcmeeHHbIX 0PeaHO8 U OPeAHO8 MECIHO020 CAMOYNPABACHUS C 2ApaAHMUSIMU
ABMOHOMHOCIU NOCACOHUX 8 pabome uccaedyemcesi COOmeemcmeyouuil Onsim
0moeabHbIX cmpar banmuiickoeo pecuona — Jlumewi u Jlameuu. [Ipedcmasnennvie
N0A0JICeHUs NO3GOAUNU «3A2NSTHYMb 8 0ydyujee» U npedsudems mpyoHocmu
peanu3ayuy MexaHusma, OCHOBAHHORO HA 83AUMHOM 008epUlL, Hepe3 KOMopble
npoxo0sm cee00Hs YKA3aHHble CIMPaHbl, 8 YkpauHe.

Karoueenie crosa: mecmroe camoynpasnetue, peuteHus 0peanos u 004ic-
HOCMHBIX MUY MECIMHO20 CAMOYNPABACHUS, COONH0eHUE 3AKOHHOCMU, MEXAHUM
NPUOCMAHOBACHUS PEUEHUL 0P2AHO08 U OOANCHOCHIHBIX AUl MECIMHO020 CAMO-
Ynpasnenus.

0. O. HeTpummn

JloTpMaHHS 3aKOHHOCTi NPUITHATTSA PillieHb OPraHaMy MiCLIEBOTO
CaMOBPSIYBaHHS: TOCBi/I OKpeMux KpaiH baurii Ta ykpaiHceKi peadii

Anomauia. Y cmammi po3ensioaemocs 8iMuU3HAHA NPOOAEMAMUKA U000
gidcymuocmi HanexucHol npagosoi peeramenmayii mexanizmy 63a€mooii mixc
Micyesumu opeanamy UKOHAB40I 61a0U Ul OpeaHAMU MICUE8020 caMO8PA0Y8aH-
HS w000 peanizayii OCManHiMu npaea 8 mMexcax ceoci Komnemenuyii npuimamu
pilients, 0006 3K081 015 BUKOHAHHS HA GI0N0GIOHIT mepumopii, uo eapanmy-
emocs cm. 144 Konemumyuyii Yxpainu. [licas 25 pokie 3 momenmy npuiitnsamms
OcHo6H020 3aKOHY Ma 3aKPiNnAeHHs 8 4. 2 3A3HA4eHOI CImammi MOJNCAUBOCMI
npu3ynuUHeHHs maxKux piutensy y pasi ix Hegionosionocmi Koncmumyuii ma 3a-
KoHam Ykpainu, Ha ginanvuiil cmadii pegpopmu deyenmpanizauii ma pegpopmu
AOMIHICIMPAMUBHO-MEPUMOPIAAbHO20 YCMPOI0, AK I paniuue, 8I0cymHill €OUHULL
nioxio 3aKoH00A8Ys 8 YACMUHI 3AKPINAeHHs NPUHUUNIE, MeXAHI3MY ma cy0 eKmie
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makoi npoyedypu. Y mamepiani 0ocaidsiceHo 3Ha4HULL MACUE 3AKOHONPOEKMI
i nioxodie, HUMU 6CMAHOBAIOEAHUX, 3ANPONOHOBAHUX | GIOKAUKAHUX NOAIMUY-
HuMmu nidepamu oepicasu. 3 Memoio sUupoOAeHHs peKomMeHOayiil wodo cmeopeH-
HS NPUHUUNOBO HOBUX MEXAHI3ZMI6 83AEMO0II 0epicasHUX OpeaHie ma opeaHie
Micyego2o camospsa0y8aHHs 3 2apaHmiamu aéMoHOMHOCIMI OCIMAHHIX y cmammi
docaioxcyemocs penesanmHuil 00C8io OKpeMux Kpain 6aamilicbkoeo peeiony —
Jlumeu ma Jlameii. Ananis 3apyodisncroeo doceidy dae modcaugicmo nepedoauu-
mu matibymui mpyouowi peanizayii Mexaunizmy, nody008ano2o Ha 63AEMHIl
008ipi, uepe3s sKi npoxoosims cb020OHI 3a3Ha4eni Kpainu, 8 Ykpaini.

Hadano ob6rpynmyeanns doyinvHocmi eukopucmarts 00ceidy 3a3Ha-
YeHUX 0epicas WAsIXOM GU3HAYEHHS CNINbHUX XAPAKMepHUX ocobaugocmeil.
Haeonoweno na axmyanvHocmi iioeo adekeamuoi imnaemenmauii ¢ peanisx
icHyrouoi cucmemu opearizayii depicasHoi npucymuocmi Ha micysx i 3abeszne-
YeHHs npasa Jcumenie 2pomMao Ha micyese camospsadyeanHs. Buokpemaeno HusKy
nocmpe@opmicmcbKux 8uKAuKie, neped sKumu nocmanu 6aimiicvKi Kpainu
nicas 6npoeaoddcentHs KAU08UX 3MIH Y cucmeMu opeaHizayii ma yHKyiony-
BAHHA MiCUe8020 CAMOBPAOYBAHHA. 3POOAEHO BUCHOBKU U000 HEAOCMAMHbBO20
PIBHSA 3aay4eHHs epomadcbkocmi 6 Ykpaini 0o npoyecie 062060perHs peghopmu
KAI0408020 CEKMOPY 0epIUCABHO-CaMOBPAOHUX GIOHOCUH, W0 MOJIce NPU3Becmu
00 8npoBaddicenHs 0epicasHoe0 KOHMPOAIO Ma OUIHKU OisnbHOCMI MicUea02o
Camospaoy8aHHs no3a medxicamu 3a0e3nevents 3aKOHHOCMI 11020 OifanbHOCHI.
Haeonoweno na neobxionocmi nepeensdy 3aKoHodascmea npo acoyiayii opeawie
Micueoeo camospady8anus ma ix 3anyuents (Ha 0CHO8I AUMOBCHK020 00CEi-
0y) 00 peanizauii Mexauizmy Ha2as0y MicuesuUMU 0epICAGHUMU AOMIHICIMPAYIIMU
3a 8i0nosionicmio piueHb opeanie i NOcadosux ocio micuesoeo camospsaoyeanHs
Koncmumyuii ma 3axonam Yxpainu. Oxpemy yeaey npudineno HenocaioosHocmi
8 npouyeci npogedents peghopmu deyeHmpanrizayii 8 HacmuHi pO3MeNCy8aHHs
NOBHOBAJICEHD, 3A8ePUICHHS AKOI Cb020O0HI He MOodcauge 6e3 HeCeHHs 3MIH
do OcnosHoeo 3akony. Ilepcnekmueéa peanrizayii 0CMaHHIX HA CbOMOMY POy
pechopmu cmae ce 6inbul MYMAHHOIO Hepe3 HAOAUICEHHS HO8020 NOAIMUUHO20
Ce30HY, Wo, Oe3 CyMHI8Y, XapaKkmepuyeamumemovcs 3MIHOI0 NOATMUYHO20 Ma
0epaicagomeopuo2o Kypcy.

Karouosi caosa: micyese camospsaoysants, piuents opeanie i nocadosux
ocib micyego2o camospsdyeanis, 0OMPUMAHHS 3aKOHHOCMI, MeXAHI3M 3ynu-
HeHHs piuleHb 0peaHie i nocadosux ocio micyesoeo camosgpsoy8aHHs.
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depoicasnoi pecyassmopHoi noaimuxu y cgepi eocnodapcvikoi disavHocmi». Ha
niocmasi npogeder02o 00cAiONceHHs: 3p0OAeHO BUCHOBOK PO me, Wj0 piuleHHs
opeaHie micyegoeo camospsady8anHs 3 NUMAHb YCMAHOBAEHHS MicUeaux no-
damkie i 300pi6 He € peeyaamoprumu. Buznaueno npouedypy npuitnamms maxKux
aKmie opeamnie Micyes020 camospsaoyeanHs.

Karouosi caosa: pecyssmopHuii akm, HOpMamueHoO-npagouil aKkm, piuleH-
Hs OpeaHy micueeoeo camospsa0yeanHs, onyoniKy8anHs piuleHHs, ONpUNOOHeH-
HA piuleHHS.

ITocranoBka npodsaemu. Ha cboromgHi rocTpo nocrae mpooiiemMa
BU3HAYEHHS MMPaBOBOI MPUPOAU pillleHb OPTaHiB MiCLIEBOIO CaMO-
BpSIIYBaHHS 3 MUTaHb YCTAHOBJIEHHS MiCLIEBUX MOAATKIB i 300piB.
3akoHoM Ykpainu «I1po MiclieBe caMOBpsITyBaHHS B YKpaiHi» BCTa-
HOBJIIOETHCS, 1110 BUKJIIOYHO Ha IJIEHAPHUX 3aCiTaHHSIX CiIbChKOI,
CEeUIIHOI, MiCbKOI pagy BUPIIIYIOTHCS MMUTAaHHS BCTAHOBJIEHHS
MiClIeBUX MOJATKIB i 300piB BignosimHo 10 [lomaTkoBoro kogekcy
Vkpainu (. 24 4. 1 ct. 26 3akoHy) (mani — 3akoH Ne 280/97-BP) [16].

3rinHo 3 . 12.4 ct. 12 [TogaTKoBOro KoaeKcy J0 MOBHOBAXKEHb
CUTBCHKMX, CEJIMIITHMX, MICBKUX pall Ta paj 00’ €IHaAHUX TePUTOPi-
aJIbHUX IPOMaJI, 110 CTBOPEHI 3TiHO i3 3aKOHOM Ta e PCIICKTUBHUM
M1aHoM (hOpMYBaHHSI TEPUTOPIiil rpoMajl, 100 MOAATKIB Ta 300piB
HaJjiexxaTh: BCTAaHOBJIEHHSI CTAaBOK MiCL€BMX ITOIaTKiB Ta 300piB
B MeXaX CTaBOK, BU3HaueHuX [TogaTKoBUM KOIEKCOM; BUSHAUCHHS
repestiky MoJaTKOBMX areHTiB 3TiHo i3 cT. 268 Komekcy; mpuitHsIT-
TS PillIEeHHS PO BCTAHOBJIEHHS MiCIIEBUX MTOAATKIB Ta 300piB, 3MiHY
po3Mipy iX CTaBOK, 00’€KTa OMOJAaTKyBaHHSI, TOPSIKY CIIpaBISIHHS
Y1 HaJaHHS MOJATKOBUX IIUTBT, IKE TSTHE 3a COO00 3MiHY ITOIaTKO-
BUX 3000B’s13aHb IUIATHHUKIB ITOJATKIB Ta sIKe HAOMpae YMHHOCTI
3 Movyatky OromxeTHoro nepioay [11].

HesBakaioun Ha mpaBmiio, 3acikcoBaHe BII. 24 4. 1 ¢T. 26 3aKoHy
Ne280/97-BP, Taki akTi opraHiB MiCIIeBOIO caMOBPSIIyBaHHS Bill-
HOCSITh IO PeryJISITOPHUX aKTiB Ha mincTaBi 3akoHy Ykpainu «I1po
3acaaiyv Iep>KaBHOI PETYIATOPHOIL MOJITUKU Y cepi rocroaapchbKoi
nistmbHOCTI» 2003 p., 30KpeMa HaroJoLyeThCsSI Ha HEOOXiIHOCTI 10-
TPUMaHHS IPOLEAYPU TIPUAHSTTS TAKOTO aKTa, a caMe CTOCOBHO
OIPUJIIOMHEHHS IIPOCKTY PETyAITOPHOTO aKTa pa30M i3 BiIITOBITHUM
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aHaJi30M PETYJISTOPHOIO BIIMBY B IPYKOBaHUX 3aco0ax MacoBoOi
iHgopmMatii [15]. Take BimHeceHHSI OOTIPYHTOBYEThCS TTOJIOXKEHHSIM
4. 12 ct. 59 3akoHy Mpo MiclieBe CaMOBPSTyBaHHS, IKOKO BCTAHOB-
JIEHO 000B 130K PO3pOOJISITH, PO3IJISIaTU, IPUAMATH Ta OTIPUITION -
HIOBaTH aKTU OPTaHiB i MOCaTOBUX OCiO MiCLIEBOTO CAaMOBPSITYBaHHSI,
SIKi BiITIOBIAHO 10 3aKOHY € PeTyJIsITOPHUMU aKTaMU, Y MOPSIAKY,
BCTaHOBJIEHOMY 3aKoHOM YkpaiHu «IIpo 3acaagu gepxaBHOi pery-
JISTOPHOI MOJITUKHU Y cepi TOCoaapChKOi TisLTbBHOCTI».

V 3B’43Ky i3 IMM B aAMiHICTpaTUBHUX CyJaX MepedyBaloTh CIipa-
BH, IPEIMET CITOPY SIKUX ITOB’SI3aHU i3 BU3HAHHSIM ITPOTUIIPAaBHUM
i CKacyBaHHSIM pillleHHS OPTaHY MiCLIEBOTO CaMOBPSITYBaHHS 3 TIH -
TaHb OTNOJATKyBaHHS MiCLIEBUMU MoAaTKaMu i 30opamMu. AHaJi3
CyI0BOi MPAKTUKMU CBIIUUTH MPO T€, 1110 B HU3LI CYyTOBUX PillleHb
CKJIAJIMCS Pi3Hi IpaBOBi MO3UIIil 3 ILOTO MUTAHHSI, 30Kpema: 1) pi-
LIEHHS PO 3aTBEPIKEHHS MiCLIEBUX ITOIATKIB i 300PiB € peryasaTop-
HUM HOPMAaTUBHO-TIPABOBUM aKTOM, i HEIOTPUMAaHHS MPOLELYPHr
oro MPUHATTS BU3HAYA€E TaKWIl aKT 9K HEYMHHUI; 2) pillleHHS
po 3aTBEePAKEHHS MiClLIeBUX MOJATKIB i 300piB € peryJsiTOpHUM
HOPMAaTUBHO-IIPAaBOBUM aKTOM, OTHAK HEIOTPUMAaHHS MPOLEITypU
loro MpUAHSTTS 100 OMPWIIOAHEHHS (30KpemMa Ha odiliiiHoMy
CaiiTi, a He B APYKOBaHOMY 3ac00i MacoBOi iH(opMallii) He CBITYUTh
PO MOro HEe3aKOHHICTB; 3) pillleHHS PO 3aTBEPIKEHHS MiCIICBUX
MOJATKiB i 300piB € HOPMATUBHO-TIPABOBUM aKTOM, OJHAK HE € pe-
T'YJISITOPHUM, OCKiIbKU perjlaMeHTye cepy (piHaHCOBUX, MOJATKO-
BUX BiITHOCHH, $SIKi HE OXOILTIOIOTHCS TOCTIONAPCHKUMM YU aaMiHi-
CTpaTUBHUMU BimHocuHamu [9; 12; 13; 20].

Omisin ocTaHHIX JOCHiKeHb i myOaikanii. 3arajibHi TUTAaHHS
(GopMyBaHHS PeTyJsITOPHOT MOJITUKM, a TAKOX CYTHOCTI, 3MiCTy
1 MOPSIIKY MPUMHSTTS PETyJIITOPHUX aKTiB TOCTiIKYBaJIUCS Y TTpa-
gax tTakux yudeHux, sk B. b. ABep’anos, O. O. Bop0yHIOK,
M. O. Aypman, T. M. KpaBuosa ta iH. [2; 5—7]. OnHak no3a yBaroto
HayKOBIIiB JOCi 3aJIMIIIA€ThCS TaKe aKTyaJdbHE MUTAaHHS, K BU3HA-
YEHHSI TPaBOBOI MPUPOAU aKTiB OpraHiB MiCLIEBOTO CaMOBPSIAYBaH-
HSI CTOCOBHO BCTaHOBJIEHHSI MiCLIEBUX IMOAATKIB i 300piB.

MeTo10 cTATTi € JOCITIIXKEHHS IPABOBO1 MPUPOAU PIllIEHb Opra-
HiB MiCLIEBOTO CAaMOBPSITYBaHHS 3 MUTaHb YCTAHOBJIEHHS MiCLIEBUX
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MOJATKiB i 300piB, a TAKOX BU3HAYEHHS TIPOLIEAYPU iX IPUAHATTS
Ta ONPUIIOJHEHHS.

Buxkian ocHOBHOro Matepiaiy aociaimkenns. BinnosigHo a0 mo-
JoxeHb 3akoHy Ykpainu «IIpo 3acagu Aep>KaBHOI peryasiTOpHOL
MMOTITUKHA y cpepi roCTIonapChKoi TisTbHOCTI» (ajti — 3aKoH YKpaiHu
Ne 1160-1V) peryaaTopHUiA akT — 1e: 1) TpUHATUI yITIOBHOBaXKE-
HUM PETyAITOPHUM OpraHOM HOPMaTUBHO-TIPABOBUIA aKT, IKIii a00
OKpeMi TOJIOKEHHSI SIKOTO CIIPSIMOBaHi Ha MIpaBOBE PEryJIOBaHHS
roCcroapChbKMX BiTHOCUH, a TAKOX aAMiHICTpaTMBHUX BiTHOCUH MixX
pPeryJIITOpHUMU OpraHaMu a0o iHIIMMU OpraHaMu Aep>KaBHOI BJia-
JIA Ta Cy0’€KTaMU TOCTIOAAPIOBAHHS; 2) MTPUNHSTUN YITOBHOBaKEHUM
peryJasaTOpHUM OPraHOM iHIIMI OMilliiHUI TUCHbMOBUI TOKYMEHT,
SIKWI1 BCTAHOBJIIOE, 3MiHIOE UM CKaCOBYE HOPMU MpaBa, 3aCTOCOBY-
€ThCSI HEOJTHOPA30BO Ta 111010 HEBU3HAYEHOTO KOoJ1a 0cib i sikuit abo
OKpeMi TTOJIOKEHHSI SIKOTO CIIPSIMOBaHi Ha IIpaBOBE PETyJIIOBaHHS
rocrnoJapChbKMX BiTHOCUH, a TAKOX aAMiHICTpaTMBHUX BiTHOCUH MixX
PETYJISITOPHUMHM OpraHaMM a0o iHITMMM OpraHaMM Aep>KaBHOI BiIa-
1 Ta Cy0’€KTaMM TOCMOJapIOBaHHSI, He3aJIeXXHO BiJl TOTO, Y1 BBa-
JKA€ETHCS 1Iei MOKYMEHT BilIIOBITHO 0 3aKOHY, IIIO PETYIIIOE BiTHO-
CUHMU Y TIeBHi#1 cpepi, HOpMAaTUBHO-MTPaBOBUM akToM [15].

MoxHa 3poOUTH BUCHOBOK, 1110 000B’I3KOBOIO YMOBOIO TSI
TOT0, a0¥ HOPMATUBHUM aKT Y TO iHIIUI TOKYMEHT, IKUI X0o4a i He
MMEHYETbCS 3aKOHOJaBUO HOPMATUBHUM, MPOTE MiCTUTh MOJOXKEH -
HsI HOPMaTUBHOTIO XapakTepy, OyB PeryJsiTOpHUM, HEOOXiIHO, 11100
3a3HaYeHi aKTU ¥ JTOKYMEHTHU Oyl CIIpsIMOBaHi Ha MpaBoOBe pery-
JIIOBaHHSI TOCTIONAPCHhKUX Ta/a00 anMiHICTPaTUBHUX BiTHOCHH.

¥V 3B’413KYy i3 IMM BUHMKAE TMTUTAHHS: YU € TIPABOBI aKTU OpraHiB
MicueBoro caMoBpsinyBaHHs (Aayi — OMC) i3 mUTaHb YCTaHOBJIEH-
HsI MiCLIEBUX MOAATKIB i 300piB TAKMMMU, 1110 CIIPSIMOBaHi Ha PEryJio-
BaHHSI TOCITOAAPChKUX BiTHOCUH Ta/a00 aAMiHiCTpaTUBHUX BiTHO-
CUH?

HopmaTuBHe BU3HAUYE€HHS TOCIIOAAPCHhKUX BiTHOCUH Ta TOCTIO-
JapChKOI MisIbHOCTI MicTUThCS B [ocmogapchbKoMy KofieKci YKpaiHu
[4]. 3okpema, 3rigHo 3i cT. 1 Komekcy rocnomapchbKUMU IIpaBoO-
BiJHOCMHAMMU € BiTHOCUHU, 1110 BUHUKAIOTh Y MPOLIECi opraHizarii
Ta 3MiiICHEHHS TOCITOAAPCHKOI MisTTBHOCTI MiXK Cy0’€KTaMU TOCTIO-
JlaploBaHHS, a TAKOX MiX LIUMU Cy0’€KTaMU i iHIIMMU yYacHUKa-
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MU BiZHOCHUH y cdepi rocniogapioBaHHs. [ocronapcbka X disijib-
HicTb BignoBigHO 10 cT. 3 Kogekcy — 1ie misiIbHICTh Cy0’ €KTiB
TOCITOIapIOBaHHS y cpepi CycIiIbHOro BUPOOHMIITBA, CIIPSIMOBaHa
Ha BUTOTOBJICHHS Ta pealizallilo MPOAyKIlii, BAKOHAHHS pOoOiT 4u
HaJZaHHS ITOCIYT BapTiCHOTO XapaKTepy, 0 MalOTh IIiHOBY BU3HA-
YEHICTb.

Cdepy rocrmomapchbKux BiTHOCMH CTaHOBJISATH TOCITOAAPCHKO-
BUPOOHMYI, OpraHi3aliifHO-ToCnoJapChKi Ta BHYTPIlIHLOTOCIIOAAP -
CbKi BiTHOCHHU. [ocnogapcbko-BUPOOHUYMMHU € MAHOBI Ta iHIII
BiTHOCWHMU, 1110 BUHUKAIOTh MixX CYy0’€KTaMM TOCIIOAapIOBaHHS IIPU
Oe3rnocepeIHbOMY 3MiliICHEHHI rocnoaapchkoi aisibHocTi. ITix op-
ratizaniiiHo-rocnogapchbKMMu BigHOCMHaMHu 3a 4. 6 cT. 3 Komekcy
PO3YMIIOThCSI BITHOCUHMU, 1110 CKJIAIAI0ThCS MixK Cy0’€KTaMU TOCTIO-
JlaplIOBaHHS Ta Cy0’€KTaMM OpraHi3aliiiHO-rocrnoaapCcbKux MOBHO-
BaxXeHb y Ipoleci yopaBiaiHHSI TOCHOAApChKO AisIJIbHICTIO.
BHyTpilHbOrocnonapcbKUMU € BiTHOCUHM, 1110 CKJIAAAI0ThCs MixX
CTPYKTYPHUMHM MiAPO3aiIaMU cy0’€KTa TOCIIOJapIOBaHHS, Ta Bill-
HOCHUHMU cy0’eKTa rocrofiaploBaHHs 3 MOro CTpyKTYpPHUMM MiApO3-
ninamu [4]. To6To 3akoHOmaBIeM y [ocmmomapchKoMy KomeKci
VYKkpainu BctaHOBIeHO AeiHilIiI0, BUIM Ta ONTOCEPEIKOBAHO O3HAKHU
roCIOJapChbKUX MPABOBiTHOCHH.

HatoMicTh moaioHOTo 3aKpirnsieHHs MOHSITTS Ta BUAIB agMiHi-
CTPaTUBHUX MPABOBIAHOCUH Y BITYUU3HSIHOMY alMiHiCTPaTUBHOMY
3aKOHO/AaBCTBI HeMae. Tox He0OXiHO 3BEpHYTUCS 10 TEOPETUUHUX
HarpalfoBaHb YUeHUX-aJAMiHiCTpaTUBICTIB y 1ilt cdepi.

IcHye ynmano nediHiuiil agMiHiCTPaTUBHUX MPABOBITHOCUH,
OJHAK HaMOIbII BAATIOI0, HA Hallle TIEPEKOHAHHS, € TaKe: «aAMiHi-
CTpaTUBHI MPaBOBITHOCUHU — 1ie PE3YJbTAT PETyJII0I0UOro BILUIMBY
aJMiHICTpaTUBHO-IIPABOBOI HOPMU Ha CYCHiJIbHI BiITHOCHUHM, BHA-
CJIiTOK YOT0 BOHU MEePEeTBOPIOIOTHCS Ha ITPaBOBi BiTHOCUHU. [HaKIIIe
KaXy4u, alMiHiCTPaTUBHO-IIPABOBI BITHOCUHU — 1€ BPETYJIbOBaHi
aIMiHICTpaTUBHO-TIPABOBUMM HOPMaMU CYCITiJIbHI BiTHOCUHM» |3,
c. 89-90].

3a BUCHOBKaMHU BUEHMX, BCE OIJIBIIIOIO MipOIO JJIST XapaKTepuc-
TUKU chepu HopMyBaHHS aaMiHICTPaTUBHO-TIPABOBUX BiTHOCUH
BUKOPUCTOBYIOThCS TTIOHSTTS MyOJIiYHOTO aAMiHICTpyBaHHS Ta I1y-
OiYHOT aAMiHICTpallii, MiAKPECII0ETHC iX CIIPSIMOBAHICTb Ha 320e3-
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MevyeHHs myoJiuHoro iHTepecy [1, ¢. 54]. AnMiHicTpaTUBHI ITpaBo-
BiTHOCUHU BUHUKAIOTh Y cepi MyOIiuHOTO yIpaBIiHHS Ta aAMiHi-
CTPYBaHHSI Ta MalOTh ITyO1iYHO-TIpaBOBUIT XapaKTep.

OCKiJTbKY TTPEAMETOM PETYJII0BaHHS O3HAYEHOTO aKTa € BiTHO-
CHHU, 5IKi (pOpMYIOThCS B TIPOLIECi HapaxyBaHHSI Ta CIJIaTU TTOJATKIB,
TakKi BiTHOCUHM € TTogaTKoBUMU. Ha BigMiHy Bix anMiHiCTpaTUBHUX
MOJAAaTKOBI MPaBOBIMHOCUHU BUHMKAIOTh BiAMOBIAHO A0 IMOAAT-
KOBHUX HOPM (PETyIIOI0Th YCTAHOBJIEHHS, 3MiHY i1 BiAMiHy ITogaT-
KOBUX TJIaTEXiB) i IOPUANYHUX (DAKTIB, yYYaCHUKU SIKUX HaAileHi
Ccy0’€eKTMBHUMM IIpaBaMU i HECYTh I0PUINYIHI 000B’SI3KH, TIOB’ sI3aHi
3i cruIaTolo MoAaTKiB i 300piB 10 OloakeTiB i poHAiB. «[logaTkoBi
IIPaBOBITHOCHHM BUCTYITAIOTh K (popmMa peamizarlii iMIepaTUBHOI
(piHAaHCOBO-TITPAaBOBO1 HOPMM i peasli3yeThCsl 3a MPUHILIUIIOM: KOMaH-
Ja (BUJaBaHa JepKaBolo) i BAKOHAHHS (sIKe 3AiMCHIOITh IMiaJeri
cy0’exTH hiHaHCOBOTO Mpasa)» [19, c. 378—379].

ITonaTkoBi MpaBOBiAHOCMHU HE BUHMKAIOTh O€3 PEryII0BaHHS
MMeBHUX CYCHiIbHUX BiTHOCHUH MOJAaTKOBO-TIPAaBOBUMM HOPMAaMMU.
Towmy ctif Bce K TaKu BCTAHOBUTH, YU € PillIeHHSI OpraHy MiClIeBOTO
CaMOBPSIIyBaHHS 3 MUTaHb MTONATKIB i 300piB MOAATKOBO-TIPABOBOIO
HopMoto. 11 BiAMoBiAi Ha 1le MUTaHHS 3BEPHIMOCS 10 HAyKOBUX
HaImpalloBaHb MPOBIAHUX HAYKOBIIB Y cdepi (hiHAaHCOBOTO Ta MO-
natkoBoro mpana. Tak, M. I1. KyuepssBeHKO Ta iHIlli HayKOBIIi BU-
3HaYyaloTh MOAATKOBO-TMPABOBi HOPMMU SIK MpaBuJia, MPUAOMU TO-
BEIiHKM, IO CTAHOBJISITh 3MiCT ITOMaTKOBOTO TTpaBa. HopMm mtomat-
KOBOTO IpaBa € (piHAaHCOBUMM TI0 CYTi i1 B OCHOBHOMY TOTOXKHi
iM. Y mogaTKoBO-IIpaBOBUX HOPM HEMA€E MPUHIIUTTOBUX OCOOIMBOC-
Teit, 1110 JO3BOJIVUIM O BUIIIUTH Ha LIl MiIcTaBi OKpeMy MiAcucTeMy
B paMKax ¢iHaHCOBMX HOPM. [desKi pucu piHaHCOBUX HOPM MpU
peaizaiii TogaTKOBUX IPaBOBITHOCHH BUAUISIOTHCS OLTBII peThed-
HO, YiTKO (HarnpuKaajd, iMIepaTUBHICTD), 11O i JO3BOJISIE TOBOPUTHU
PO TIEBHY CBOEPITHICT ITOIaTKOBO-TIPABOBUX HOPM.

HayxkoB1isiMu porioHy€eThCs Ki1acuhiKyBaTH MOAATKOBO-ITPABO-
Bi HOpMU 3a OCOOJMBOCTSAMM BIUIMBY Ha yYaCHMKIB BiTHOCUH Ha
3000B’g93aJIbHi, 3a00pOHHI, YITOBHOBaXYI04i. OCTaHHI TPOITIOHYETh-
Csl pO3MISIAATH SIK HOPMU, 1110 HaAal0Th yYaCHUKaM MPaBOBiTIHOCUH
MpaBo 3IiCHIOBATU TIeBHI TMIO3UTUBHI Iii B paMKaX pO3IMOPSIIKEHb,
1110 MiCTSATBhCS B MOJATKOBIM HOpMi. Jlomyckaoun AessKy caMOCTili-
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HICTh, MOIiOHI HOPMU BCE PiBHO MepeOyBalOTh i BIJIMBOM iMIIe-
PAaTUBHUX PO3MOPSIKEHD (XOUa i HEMPSIMUM): OpPTaHU MiCLIEBOTO
CaMOBDSITyBaHHS MOXYTh YCTAHOBIIOBATH i PETY/TIOBAaTH MEXaHi3MU
MiClIEBUX MTONATKIB i 300piB Ha CBOIll TEPUTOPIi, aJie TIIbKU B MeXKax,
YCTaHOBJIEHUX 3aKoHoHaBuo [10, c. 9—17].

Takum YMHOM, MOXHa TOBOPUTH, 1110 Y BUIMAAKY MPUNHSITTS
pillIEHHS OpTaHy MiCIIEBOTO CAMOBPSIAYBAHHS 3 MUTaHb MOJATKIB i
300piB 1Oro MOXKHa BBaXkKaTH TMOJATKOBO-ITPABOBOIO HOPMOIO, sIKa
TMOPOJIKYE BUHUKHEHHSI IIOAATKOBUX TTPaBOBITHOCHH.

Buxonguu 3 HaBeAeHOTO, MOXHA CTBEPIXKYBATH, 1110 BiITHOCUHU,
SIKi BAHMKAIOTD Y 3B’SI3KY 3 IPUMHSTTSIM OpraHOM MiCLIEBOTO CaMO-
BPSITyBaHHSI PillICHHS 3 TUTaHb OITOAaTKyBaHHS MiCIICBUMMU ITOJAT-
KaMu Ta 300paMH, € MOJAaTKOBMMU MPaBOBIAHOCMHAMMU, a TOMY TaKi
PpillIeHHsI HE MOXYTb BBaXKaTHUCSI PETYJISITOPHUMU aKTaMU B PO3yMiH-
Hi 3akony Ykpainu Ne 1160-1V.

O3HaueHi pillleHHS 32 CBOEIO MPABOBOIO MPUPOJOI0 € HOpMa-
TUBHO-IIPAaBOBMMU aKTaMHU 3 TMMTaHb OMOJATKyBaHHS MiCLIEBUMU
nofgaTkamu Ta 30opamu. Take TBEpAXXEHHS Y3TOIXKYEThCS 3 MOJ0-
xeHHsMmu [logaTkoBoro komekcy Ykpainu (m. 12.5 ct. 12), Takox
MoAiOHMI migXia OyB 3aCTOCOBAHMIA KOJIETIE€IO CYIIiB 00’ €qHAHO1
nanatu KacamiifHoro aqMiHicTpaTMBHOTO Cy1y B MOCTaHOBI Bijg
13 6epe3ns 2019 p. B cripaBi Ne 712/8985/17 [12].

VY ¢BiTai LIOTO BiA3HAYMMO, 1110 BUCJOBJI€HA HAMU AyMKa Bij-
PI3HSIETBHCS BiJ MO3ULIi1, BUKJIaneHo1 Jlep>KaBHOIO peTyIsITOPHOIO
cly>k0010 YKpaiHu B po3’ICHEHHI CTOCOBHO 3aCTOCYBaHHSI BUMOT
3akoHy Ykpainu «I1po 3acaau aep:kaBHOI PEryJIITOPHOI MOMITUKU
y cepi rocnogapchKoi AisIAbHOCTI» Mif Yac MPUAHSITTS pillleHb
OpraHaMu MiClIEBOTO CaMOBPSIIYBaHHS 11I0JI0 BCTAHOBJICHHS Miclie-
BUIX TTOAATKIB i 300piB, HamaHoMy B uepBHi 2020 p. i1 onpUIIIOIHEHO-
My Ha o(iLliliHOMY caiiTi 3a3HaY€HOro LIEHTPaJIbHOIO OpraHy BU-
KoHaByoi Bianu [18]. Y TekcTi ToKyMeHTa BKa3yeThCs, 110 PilIEHHS
PO BCTAHOBJICHHSI MiCIIeBUX TOJATKIB Ta 300piB MalOTh O3HAKHU
PEryJsITOpHUX aKTiB i MOTPeOYIOTh peanizallil mpoueayp, nepeaoda-
yeHnx 3akoHoM Ne 1160. Baxkko rmoroautucs 3 Te3aMu, BUKJIaIeHU -
MU B LIbOMY PO3’SICHEHHI, 3 TAKUX MiACTaB.

ITo-nepiie, Po3’sscHeHHST He Ja€ OOIPyHTYBaHHS, YOMY came,
Ha IyMKY YIIOBHOBaXKEHOTO OPTaHy, pillleHHs OpraHy MiClI€BOTO
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CaMOBpSIIyBaHHS 3 MUTaHb MOJATKIB Ta 300piB € PEeryIsITOPHUM
aKTOM, JIMIIIe PpOOUThCS Bincuika go 3akoHy Ykpainu Ne 1160-1V Ta
KOHCTaTy€EThCs, 10 Takuii akT OMC € peryjisiTopHuM, Xo4ya caM
3aKOoH MpsSIMO1 BKa3iBKU PO 11€ HE MiCTUTb.

[To-apyre, WISt PeTYAITOPHOTO aKTa XapaKTepHi ITeBHI 03HAKMH,
SIKi BiIpi3HSIIOTh MOTO BijJ iHIIMX HOPMATUBHO-IIPaBOBUX akTiB. /1o
HUX, 30KpeMa, BiTHECEHO IpeIMeT peryToBaHHs. Taka K ITO3UIIis
OyJia BU3HaUeHa i1 y mociOHUKY «PerynsgaTopHa aisibHiCTh B YKpaiHi:
TUTaHYBaHHS, OOIPYHTYBaHHS, OOTOBOPEHHS, BiICTEXEHHSI», M-
rotosjieHOMY Jlep>kaBHUM KOMITETOM YKpaiHU 3 TUTaHb PeryJsTop-
HO1 MOJIITUKY Ta MiANPUEMHMLTBA. 30KpeMa, Y MOCIOHUKY BIyYHO
3a3HAYCHO, 110 HEPIIKO PETYISATOPHUMUI OpTaHAMU TOKYMEHTH, IIIO
BiAMOBIiJalOTh O3HAKaM PETYJISITOPHOIO aKTa, po3po0Jsiiucs Ta
npuiimanucs 6e3 ypaxyBaHHS BUMOT, YCTAHOBJIEHUX 3aKOHOM
Ykpainu «[Ipo 3acagu nep:kaBHOI PETyJIsITOPHOI TIOJIITUKKU Y cdepi
roCIoAapchbKoi AisIbHOCTi». | HAaBMaku, JOKYMEHTH, 1110 OJTHO3HAY -
HO HE € PEeTYIITOPHUMHU aKTaMHM, TIPOXOIUIIN BCIO TIPOIIEAYpY TIPH-
WHSTTS peryJsITOpHOTO aKTa Bill MOYATKY 0 KiHLIS.

Citizt 3a3HaYUTH, 110 iITHOPYBaHHST BUMOT 3aKoHy Ykpainu «I1po
3acajy Iep>KaBHOI PETYJISITOPHOI MOMITUKU Y cepi TocnoaapCchbKoi
TISUTBHOCTI» HE 3aBXKIM MaJIO Miclle uepe3 HeOaxKaHHS PEeTyJISITOPHUX
OpraHiB BUTpayaTH 3aiiBUi1 yac Ha 3[iiCHEHHSI CKJIaIHOI i TpUBajIoi
MpoLEeAYPU LIOA0 PO3POOKU Ta MPUAHSTTS PEryJsITOPHOIO aKTa.
ITpoGnema nosisiraia B iHIIOMY — Y HECITPOMOXKHOCTI BU3HAYUTH,
YU € TOKYMEHT PeryjasaTopHuM akToMm [17, c. 9—11].

CaMe Ha BUpIllleHHS O3HAYEHUX MPoOsIeM Oy10 CIpsIMOBaHE
BUIAHHS BUIIIEHABEACHOTO MOCIOHMKA, Y IKOMY BU3HAUYE€HO, IO
PEeryasiTOpHUM aKTOM MOXKe BU3HABATUCS SIK HOPMaTUBHO-TIPaBO-
BUI aKT, TaK i iHIIWI oPiuiifHUI MUCHbMOBUI JOKYMEHT, SKUI
BiIMoBigae MeBHUM o3HaKaM. 1151 BU3HAHHS HOpMaTUBHO-IIPaBO-
BOTO aKTa PEeTyJITOPHUM HEOOXiHO, 00 TaKUil akKT abo OKpeMi
OTO MOJTOXEHHS OyJIM CIIpsIMOBaHi Ha peTyJIOBaHHS rocromap-
CbKHUX BiTHOCHH a00 afMiHiCTpaTUBHUX BiIHOCUH MiX peTyJIsITOp-
HUMHU OpraHaMM Ta cy0’€KTaMM rocrnoaapioBaHHsI abo aaMiHicTpa-
TUBHUX BiJIHOCHH MiX iHIIMMU OpraHaMu Jep>KaBHOI BJaau Ta
cy0’eKTaMU TocTiomapioBaHHs. JIJOKyMEHT TTOBUHEH: BCTAHOBIIIO-
BaTH, 3MiHIOBaTH YU CKaCOBYBAaTU HOPMU IIpaBa; 3aCTOCOBYBATHUCS
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HEOJHOPa30BO; CTOCYBATUCS HEBU3HAYEHOTO KoJja ocib [17,
c. 9—11].

To6TO MOXXHA KOHCTATYBaTH, 1110 aBTOPHY MOCIOHMKA BU3HAYAIOTh
OCHOBHOIO 03HAKOIO PETYJISITOPHOTO aKTa IIPeAMET OTO peryTroBaH-
HST — TOCTIONAapChKi Ta/a00 amMiHiCTpaTUBHI TPABOBITHOCHHH.

IMo-TpeTte, po3’sicHeHHs [lepKaBHOI peryJsiTOPHOI CAyKOu
VYkpaiHu He € HOpMATUBHO-TIPABOBUM aKTOM i HE MOXKe OYTU BU3HA-
YaJIbHUM TIPU BUPILLIEHHI MUTaHHS 1100 XapaKTepy TOrO UM iHIIIO0-
ro HOPMATUBHOI'O aKTa OpraHy MiCIIEBOTO CaMOBPSIIYBaHHSI.
HapanHs moniOHuX po3’siCHEHb Y Teopil MpaBa Ma€ Ha3BY aaMiHi-
CTPAaTMBHOIO TJAyMauyeHHs. TayMaueHHsI He BHOCUTH i HE MOXe
BHOCHUTH ITOIIPAaBKH, JOTIOBHEHHSI Y1 3MiHH B IIpaBOBi HOpMH. BoHO
Ma€ Ha MeTi TOCTiIKEeHHS iCHYI0YOTO KOHKPETHOTO MMPaBOBOTO MPU-
mucy. Tox 3po3yMijio, 110 OpraH, KW 3MiHCHIOE TIIyMaueHHsI, He
MOX€ HE BPaXOBYBaTH SIK YMOB, y SIKMX 3aCTOCOBYETHCS IIpaBOBa
HOpMa, Tax i ii BIUIMBY Ha CYCIUIbHY CBiToMicTh. OJHAK 1€ HE O3HA-
Yae, 110 B MPOIIeCi TIIyMadeHHsI, TOCUIAI0YMCh Ha 3MiHU YMOB BH-
HUKHEHHST HOBUX ITOTPeO COoIliaIbHO-€KOHOMiYHOT'0, FOCITOAapChKO-
TO PO3BUTKY, MOKHA BiIXOIWTH BiJ TOYHOTO 3MiCTy IIPAaBOBUX HOPM,
HagaBaTH HOpMaM TaKOro 3MICTY, SIKMii O MaB 30BCiM iHIIIe 3Ha-
YeHHSI, HiXX TOH, 1110 BKJIaJIGHUI Y HUX 3aKOHOAABLIEM [8§].

Otxe, depxaBHa peryJasiTopHa clyxK0a YKpaiHU He MOXe BU-
XOIMTH 3a MEXi MPpaBOBUX MPUIHKCiB 3aKoHy YKkpaitnu No 1160-1V uun
TO PO3IIMPIOBATH iX TTOJOXKEHHS Ta BKIIOUATHA B IMIPEIMET PETyIIIO-
BaHHSI PETYJSITOPHOTO aKTa MOJaTKOBI MTPaBOBIAHOCUHU.

TMopsa i3 UM MU OAHO3HAYHO MIATPUMYEMO BCEOIYHY BiIKpU-
TiCTh i TIPO30PICTh MiSNILHOCTI OpraHiB MyOJivyHOI agMiHicTpalii.
Came mpolieypa MmiaroToBKY Ta MOPSIIOK OTIPYUTIOMHEHHST PETyJIsi-
TOPHUX aKTiB CITPUSIE TaKili BIIKPUTOCTI Ta ITPO30POCTi, OMHAK HABITh
3apajy Takoi 1iji He MOXKHa JOBUJIbHO TPaKTYBaTH i pO3LIMPIOBATH
3aKOHOIABYi IPUITHACH.

3ayBaXkuMo, 1110 3a/1Ji BUSHAYEHHSI MOMEHTY HaOpaHHS YMH-
HOCTI pillleHHSIM OpraHy MiCIIEBOTO CaMOBpSIyBaHHS 3 MMUTaHb
BCTAHOBJIEHHSI MiCLIEBUX I1OJIATKIiB i 300piB HEOOXiTHO 3BEpHYTUCS
IO TIOJIOXXEeHb 3aKOHY YKpaiHu «[Ipo MmicueBe caMoBpsiTyBaHHS
B Ykpaini» [16]. CtarTs 59 3a3Ha4eHOro 3aKOHY 3aKPIILIIOE, 10 aKTH
OpraHiB i MOCcaloBUX OCiO MiCLIEBOTO CaMOBPSIAYBaHHSI HOPMATHUBHO-
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MMPaBOBOTO XapaKTepy HaOMpaloTh YMHHOCTI 3 JHS iX oilliiiHOTO
OMNPWIIOAHEHHS, SIKIIO OPraHOM YU MOCAaT0BOI0 0COO0I0 HE BCTa-
HOBJICHO Mi3HIIIINI CTPOK BBEICHHS IIUX aKTiB y MIif0. AKTH OpPTraHiB
i MocagoBUX OCi0O MicLIeBOTO CaMOBpPSIAYBaHHS MiAJsAraloTh
000B’I13KOBOMY OIIPIUTIONHEHHIO Ta HATAHHIO 32 3aITUTOM BiIIIOBiI-
Ho 1o 3akoHy Ykpainu «IIpo moctyn go myO6JiuHoi iHpopMalii».
ITpoexTu aKTiB OpraHiB MiClLIEBOIO CAMOBPSIAYBAHHS OMPUIIOAHIO-
I0ThCS B TIOPSIAKY, TepeadaueHomMy 3aKoHOM YKpainu «I1po poctyn
JIo TyosiuHoi iHpopMalii», KpiM BUIMaAKiB BAHUKHEHHS HaJ3BU-
YalHUX CUTYyallill Ta iHIIMX HEeBIAKIaAHUX BUMAAKIB, IepeadaueHuX
3aKOHOM, KOJIM TaKi MPOEKTU aKTiB OMPUJIIOAHIOIOTHCS HEraliHO
ImicjIst iX miarotoBku [16].

BianosinHo g0 cratTi 15 3akoHy Ykpainu «I1po moctym o my-
6s1iyHO1 iH(bOopMallil» po3nopsAHUK iHGopMallii (y HalmoMy BUNaI-
Ky OMC) 3000B’s13aHUI1 ONPUITIOAHIOBATH HOPMATUBHO-TIPaBOBI
aKTU HEBiIKJIaAHO, ajie He Mi3Hille M’ SITh poOoUMX IHIB 3 AHS 3a-
TBEPIKEHHS TIOKyMEHTa. Y pa3i HasgBHOCTI y pO3IOpsAHNKA iH(POP-
Mallii odilliiHOro BeO-cailTy Taka iH(opMallisi OMPUTIOIHIOETHCS
Ha BeO-caliTi i3 3a3HaYEHHSIM IaTU ONTPUJIIOJHEHHSI JOKYMEHTA i JaTh
OHOBJIEHHS iH(popmalrii [14].

OkpeMo Bi3HAYMMO, 1110 TEPMiHU OMYyOJiKyBaHHS Ta OMPU-
JIIOJHEHHSI HE € CHHOHIMaMM, TaKa Te3a IiATBEePIXYEThCS i M0I0-
>XeHHsIMU CT. 94 KoHceTuTyii Ykpainu, y sIKili BU3HAYeHO, 1110 3aKOH
HabMpae YMHHOCTI Yyepe3 ASCITh JHIB i3 IHSI 10ro oQiliiitHOTO ONpU-
JIIOMHEHHSI, SIKILO iHIIe He mependayeHo caMUM 3aKOHOM, ajie He
paHiuie aHg #oro onyoaikyBaHHs. [TOHATTS ONPWIIOIHEHHS HOP-
MaTHBHO-TIPAaBOBOI'0 aKTa € 3HAYHO INMMPIINM i BKIIOUaE B cebe
Pi3Hi criocobu JoHeceHHs MyOJ1iyHo1 iHopMallii 10 BigoMa IUpo-
KOT0 KoJia 0ci0, 30Kpema i1 orny0IiKyBaHHSI B IPYKOBaHUX 3aco0ax
MacoBoi iH(opMallii, ompuIogHeHHS Ha oQilliiHMX BeO-caiiTax, Ha
€IMHOMY JIepKaBHOMY BeO-ITOPTai BiIKPUTHX JaHUX TOLIO.

3ayBaxk1Mo, 1110 iHOi Ha 3aKOHOIaBYoMYy piBHi (B KoHcTUTYLIi1
Vkpaini, 3akoHi Ykpainu «I1po 3acanu aep:kaBHOI peryasiTOpHOi
ITOJIITUKM Y chepi ToCIogapchKoi TisTbHOCTI», YKasi [Ipesunenra
Ykpainu «I1po nopsinok odiiitHOro oMpUIOAHEHHS HOPMATUBHO-
IIPaBOBUX aKTiB Ta HAOpaHHS HUMU YMHHOCTI» TOIIIO) YCTAHOBJICHO
YiTKi MOMEHTH HaOpaHHS YMHHOCTI TUM YU iHIIUM BUAOM HOpMa-
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TUBHO-TIPABOBOI'O aKTa, SIKi MOB’s3aHi 3 o(illiiiHUM OMnyOJIiKyBaH-
HsAM. ToOTO HaBITh SIKIIO HOPMATUBHO-MIPABOBUI aKT OyJO OMpU-
JIIOAHEHO Ha oQiliifHOMY BeO-CcaiiTi opraHy, SK1Uii KOTO MPUITHSB,
paHiliie, HixX iloro odiliiHO OMyOJIiKyBaJIM Y BiIIOBIIHUX APYKOBa-
HUX 3ac00ax MacoBoi iH(popMarlii, TO TAKMit HOPMAaTUBHO-TIPABOBUIA
aKT Oyne BBaXXaTHUCs] HEUMHHUM (TaKUM, 1110 HE BCTYNUB Y Jit0 10
MOMeHTY odiliiiHoro onyoIiKyBaHH). [IpoTe, SIK y>Xe 3a3HaYasIocs
padime, pimmeHHss OMC HOpMaTUBHOIO XapakTepy BiAIOBIAHO 10
TTOJIOXEeHb YMHHOTO 3aKOHOIABCTBa (3akoHy YKpainu Ne280/97-BP)
He TUIATal0Th 000B’I3KOBOMY OIYOJIiKyBaHHIO.

Otxe, MOXXHa CTBEPIXyBaTH, 110 HOPMATUBHO-MPaBOBi aKTU
OpraHiB MiCIIEBOTO CAMOBPSIIYBaHHS, 5IKi HE € PETYJIATOPHUMMU aK-
TaMU, 30Kpema i pillleHHs 3 MUTaHb YCTAHOBJIEHHSI MiCLIEBUX I10-
JATKiB i 300piB, HAOUPAIOTh YNHHOCTI 3 MOMEHTY iX ONTPUIIOAHEHHS,
sIKe MOXe BiOyBaTHCH i IIUISIXOM 1X PO3MillleHHSI Ha CBOEMY BeO-
caiiti. Take po3milieHHs Oyne BBaXXaTucs ODilliiHUM ONTPUITIOAHEH -
HSIM.

Kpim uporo, 3rigHo 3 m. 12.5 c1. 12 ITogaTKoBOro Komekcy
Ykpainu odilniiHO ONPUIIOIHEHE PIllIEHHS PO BCTAHOBJIEHHS
MiCIIeBMX MOJATKiB Ta/a00 300piB, a TAKOX 3MiHY PO3MipY iX CTaBOK,
00’eKTa OMOAAaTKYBaHHS, MOPSAKY CIPABISHHS Y1 HalaHHS I0-
JIAaTKOBUX ITiJIbI @00 MPO BHECEHHS 3MiH 10 TAKUX pillleHb € HOpMa-
TUBHO-TIPABOBMM aKTOM 3 MUTaHb OMOAATKYBaHHS MiCIIEBUMM T10-
JaTKaMu Ta 300paMu, SIKUi Habupae YNHHOCTI 3 ypaxyBaHHSIM CTPO-
KiB, nependadeHux miamn. 12.3.4 BkazaHoi CTaTTi.

IMignyukr 12.3.4 BU3Havae, 110 pillleHHS PO BCTAHOBJIEHHS
MiCIIEBUX TTOJATKIB Ta 300piB 0illiiTHO ONMPUITIONHIOETHCS BiIIO-
BiIHUM OpraHOM MiCLIEBOTO CAMOBPSIIYBAHHS 10 25 JIUITHS POKY, 1110
repeye OI0IKETHOMY TIEPiOJLy, B SIKOMY TUTAHYETHCS 3aCTOCOBYBaH -
HSI BCTAaHOBJIIOBAaHUX MiCIIEBUX MOJATKiB Ta/abo 300piB a00 3MiH
(TutaHoBMiA niepion). B iHIIOMy pa3i HOpMU BiANTOBIAHUX pillleHb
3aCTOCOBYIOTLCS HE paHillle IoYaTKy OI0IKETHOTO Mepiory, 110 Ha-
CTa€ 3a MJIAaHOBUM IEPiOAOM.

BucnoBku. IlincymoByoun HaBeleHe BUllle, PE3IOMYEMO, 11O
pillleHHSI OpraHiB MiCLIEBOr0 CaMOBPSIAYBaHHS 3 MUTaHb MONATKiB
i 300piB 3a CBOEIO MTPABOBOIO MTPUPOIOI0 € HOPMATUBHO-TTPABOBUMU
akTtamu. BigHOoCuHM, SIKi BAHUKAIOTh y 3B’ 13Ky 3 IPUAHATTSIM Opra-
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HOM MiCIIEBOI'O CAMOBPSITyBaHHS TAKOTO PillIeHHSI, € TOJaTKOBUMU
MMPaBOBITHOCMHAMM, a TOMY BKa3aHi PillIeHHST HEe MOXYTh BBaXKaTH-
Csl PeryJIITOpHMMU aKTaMu B po3yMiHHi 3akoHy Ykpainu «IIpo 3a-
caau AepXKaBHOI PETryJISITOPHOI MOJITUKU Y cepi rocnogapcbkoi
nistmbHOCTI». KpiM 1IbOTO, pillIeHHSI OpraHiB MiCIIEBOTO CaMOBPSIIY-
BaHHS 3 MUTaHb YCTAHOBJIEHHS MiClLIeBUX IMOJATKIB i 300piB MalOTh
OMPUJIIOAHIOBATUCS 10 25 JIUITHS POKY, 11O TIepeay€e OI0IKETHOMY
Tepiojy, Ta BiIMOBIIHO 0 MOJI0XeHb 3akoHy Ykpainu «[1po goctyn
JIo TIy0J1iyHO1 iH(popMallii» B CTPOK He Mi3Hillle T’ ITU pOOOUYMX THIB
i3 THS 3aTBepIKeHHS Takoro HopMatuBHoro akta OMC. Take ompu-
JIIOAHEHHS MOXKe OYTH 3[iiCHEHO LUISIXOM PO3MillleHHS iH(opMallii
(omyOmikyBaHHS fioTO TEKCTY) Ha odiniiHoMy Be6-caiiti OMC.
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N. H. banakapesa, M. U. Beiukosa

IIpaBoBasi npMpoa HOPMATUBHBIX AKTOB OPraHOB MECTHOTO
camoymnpaBJieHHs B c(hepe HAIOro00.10KeHUsT

Aunomauus. Cmamows nocésujena onpedeneHuro npasosoii npupoosl U npeo-
Mema pe2yaupo8anusi peuleHuil Op2aHo8 MeCcmHo20 CAMOYNPABACHUs N0 0NPO-
Cam yCmaHoeAeHUss MECIHbIX HA10208 U c00pos. Bvioenenvr ocnosHble npusnaku
De2yNsmopHbIX AKMO8 68 COOMEEMCmeU ¢ noaodcenuamu 3axona Yxpaunot «06
0CHOBAX 20CYOAPCMEEHHOLL Pe2yAsIMOPHOL NOAUMUKU 8 Chepe XO3AUCMBEeHHO
desmenvrnocmu». Ha ocnosanuu nposedennozo uccaedosanus coesan bvi-
600 0 MOM, MO PeulerUsi OP2aH08 MeCMHO20 CAMOYNPABACHUs NO GONPOCAM
VCMAHOBACHUS MECMHbIX HAN0208 U CO0POE He AGAAIOMCS Pe2yAsMOPHbIMU.
Onpedenena npouyedypa npuHAmMUs MAKUX AKMO8 OP2AHO8 MECMH020 CaMO-
VApAGAeHUs.

Karouesvie caoea: pecyrsmopHholii akm, HOpMAmueHo-npagoeoil aKkm, pe-
WeHUe 0peaHa MeCmH020 CAMOYNPABACHUS, ONYOAUKOBAHUE PeuleHUs, 00HAPO-
dosanue pewienus.
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I. M. Balakarieva, M. I. Bielikova

The Legal Nature of Decisions of Local Authorities on Imposing
Local Taxes and Fees

Abstract. The paper is concerned with the definition of the legal nature and
subject of regulation of decisions of local authorities on imposing local taxes and
fees. The authors focus on the main features of regulatory acts in accordance with
the provisions of the Law of Ukraine «About Fundamentals of State Regulatory
Policy in the Field of Economic Activity».

The analysis of judicial practice in cases of invalidating and overturning the
decisions of the local authorities on the issues of imposing local taxes and fees is
carried out. It is concluded that in a number of court decisions there are different
legal positions on this issue, in particular: (1) the decision to approve local taxes
and fees is a regulatory legal act, and violation of the procedure for its adoption
invalidates such act; (2) the decision to approve local taxes and fees is a regulatory
legal act, however, violation of the procedure for the adoption as for making it
public (in particular, on the official website rather than in the printed mass
media) do not testify to its illegality; (3) the decision to approve local taxes and
fees is a normative legal act, but it is not regulatory, as it regulates the sphere of
financial and tax relations, which are not covered by economic or administrative
relations.

Drawing on the study, the authors conclude that the decisions of local
authorities on taxes and fees are regulatory legal acts by their legal nature.

The relations arising in connection with the adoption of such a decision by
local authorities are tax relations, and therefore these decisions cannot be
considered as regulatory acts within the meaning of the Law of Ukraine «About
Fundamentals of State Regulatory Policy in the Field of Economic Activity».
Beside this, decisions of local authorities on imposing the local taxes and fees are
to be publicly released by July 25 of the year preceding the budget period, and in
accordance with the provisions of the Law of Ukraine «On Access to Public
Information» not later than five working days from the date of approval of such
a normative act of local authorities.

Such release may be made by posting information (publishing its text) on the
local authorities’ official website.

Keywords: regulatory act, legal act, decisions of local authorities, official
publication of the decision, promulgation of the decision.

138



DOI: https://doi.org/10.31359/1993-0941-2021-42-139
VK 347.122

JI. M. bapanosea, Kannunat IOpUINYHUX HAyK, IIPO-
BimHMIT HayKoBuUi criiBpobiTHUK HJII nepxaBHoro
OymiBHULITBA Ta MicLieBoro caMoBpsinyBaHHs HATTpH
YKpaiuu, JoLeHT Kadeapy HMBITEHOTO MpaBa Ne 1
HauioHanibHOro I0pUANYHOTO YHIBEPCUTETY iMEHI
ApocnaBa Myaporo

NMPEBEHTUBHWUM 3AXUCT NPABA
KOMYHAJIbHOI BJIACHOCTI

Anomauia. Y cmammi ananizyromocs npoOAeMHI NUMAHHS NPeBEeHMUBHO-
20 3axucmy cy0 eKMuUGHUX UUBLAbHUX NPAs ma iHmMepecis, uio 0XOPOHAHMbCS
3akoHoM. Buznauaromscs niocmasu ma cnocobu npegeHmueHo20 3axucmy
npasa eaacrocmi. Ocobausa ysaea npudinsemocs npobaemam peanizauii opea-
HaMu Micyes020 camosps0y8aHHs NPasa Ha NPeGeHMUBHULL 3aXUCI KOMYHAAb-
Hoi eaacHocmi.

Karouoei caosa: npaso eénracnocmi, npaeo KoMyHaavHoi eracHocmi, npe-
BEHMUBHUTI 3aXUC.

ITocTanoBka npooysemu. [TutaHHS TpaBOBOI MPUPOAY IIpaBa
Ha IIPEBEHTUBHMI 3aXUCT, 1Or0 3MICTY, MiJCTAaB Ta YMOB BUHUK-
HEHHs 3aJIMIIAI0ThCSl JUCKYCIHHUMU B Haylli LIUBIJILHOTO IpaBa.
VYpaxoBylouu, 1110 TepuUTOpiajbHa rpoMaa € cyd’€KTOM IyOJiu-
HOTO MpaBa i y UMBIIbHUX BiTHOCHHAX 3a3BMYail BUCTYIIa€ Yepes
OpTaH! MICLIEBOTO CAMOBPSIIYBAHHSI, aKTYaJIbHUM € JOCIiIKeHHS
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0CO0JIMBOCTEM peaizallii mpaBa Ha MPEeBEHTUBHUI 3aXUCT MpaBa
KOMYHaJIbHOI BJIaCHOCTI.

Orisim OCTaHHIX JOCTiIKeHb i my0ikamiii. [1peBeHTUBHUIT 3aXUCT
SIK CKJIAIOBHI eJIEMEHT 3aXMCTy Cy0’€KTMBHUX IIUBIIBHUX TIpaB Ta
iHTepeciB OyB MPeaAMETOM HAyKOBUX JIOCTiIXXEHb TAKMUX YYCHUX, SIK
O. I. AnrtoHiok, O. €. bornanona, H. I1. bonmaps, 1. B. XKuninkona,
0. O. Kor, T. B. Jlichnua, A. B. ConoBiioB Ta iH.

Pa3zom i3 TUM BiACYTHICTb crieliaIbHUX IMyOJIiKalliil mpo mpe-
BEHTMBHMI 3aXUCT ITpaBa BJIACHOCTI TAKOTO CY0 €KTa, SIK TEPUTOPi-
aJbHa TpoMaja, 3yMOBIIIOE aKTyaJIbHICTh TOCIIIKEHHS IIbOTO 1~
TaHHS.

Mera cTaTTi — IOCTiIXXEHHS MiACTaB i CrIoc00iB MPEeBEHTUBHO-
ro 3aXMCTy IpaBa BJIACHOCTI, a TaKOX OCOOJMBOCTEN peasizalii
opraHaMM MiCILIEBOTO CaMOBPSIAYBaHHS IpaBa Ha IPEBEHTUBHUI
3axXMCT Bifl iMEHi Ta B iHTepecax TepUTOpiaJiIbHUX TPOMal.

Buknan ocHoBHOro marepiany gociaimkennsa. Crartsamu 41
Konctutyuii Ykpainum ta 321 HK Ykpainm 3akpirieHO TpUHLIMIT
HETOoPYLIHOCTI MpaBa BacHocTi. HixTo He Moxke OyTH MpOTUTIPaBHO
1Mo30aBJIeHUI MTpaBa BIACHOCTI Y4 OOMEXEHUIA y Oro 3MiliCHEeHH.
3aKkoHOM TependayeHi e(peKTUBHI MpaBOBi 3aCO0M, SIKi TapaHTYIOThb
BJIACHUKY MOXJIMBICTb 3aXMCTH CBOI MIPaBa, a B pa3i HEOOXiMHOCTI —
BimHOBUTH iX. SIK cripaBemuBo 3a3Havae 1. O. I3epa, 63 HamiitHUX
3aXMCHUX MEXaHi3MiB, 0e3 e(peKTUBHUX 3aCO0iB 3aXUCTY IMpaB BJlac-
HUKIiB y3araji HeMOX/JI1MBe (PyHKIIIOHYBaHHS iHCTUTYTY MpaBa Bjac-
HOCTi Ta peajbHe 3AiliICHEHHS BJIaCHUKAMU HaJIEeXXHOTO iM
cy0’eKTMBHOTO IpaBa BjacHocTi [1, ¢. 3].

HocaimkeHHs MpeBEeHTUBHOTO 3aXMCTYy IMpaBa KOMYHaJbHOL
BJIACHOCTI TOB’sI3aHe 3 aHAJII30M JIBOX OCHOBHMX MPOOJIEMHUX TTH-
taHb. [lo-mepire, HeOOXiMHO 3’SICYBaTH CYTHICTh IIOHSTTSI IIPEBEH-
TUBHOTO 3aXMCTy Ta MOro Miclie B MeXaHi3Mi 3aXUCTY Cy0 €KTUBHUX
LUBiIbHUX NpaB. [To-apyre, NOLIIbHO BU3HAYUTU crielUPiKy pea-
Jli3alii opraHaMu MiCLIEBOTO CAaMOBPSIAyBaHHSI IIpaBa Ha MPEBEHTUB-
HUIi 3aXMCT TTpaBa KOMYHaJIbHOI BJIACHOCTI.

VY Hayui UMBiABHOIO MpaBa aHajli3 MOHSTTS «3aXUCT IMpaBa»
TPaAULiHO 3MiCHIOETHCS Y MOPiBHSHI 3 MPABOBOIO KaTEropi€lo
«O0XOpOHa TIpaBa». He3Baxkaroun Ha UCKYCIMHICTh MUTAHHS IIOI0
KPUTEPil0 PO3MEXKYBaHHS LIMX MTPABOBUX iHCTUTYTIB, BBAXKA€ETHCS,
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1110 3aXMCT I0JISITa€ B IPaBOBOMY pearyBaHHi Ha KOHKPETHE MpaBo-
MOPYIIEHHS, a OXOPOHa Iepeadavyae NPeBEHTUBHI 3aX0AU BilIBEpP-
HEHHS TocsraHb Ha cy0’eKTUBHI mpaBa [2, ¢. 177]. OTxe, K 3a3Ha-
yae O. O. Kort, y 1oKTpuHi 3aXUCT cy0’€KTMBHOTO MpaBa iMaHEHTHO
TIOB’SI3YETHCA 3 (PAKTOM YK€ iCHYIOYOTO MOPYIICHHS Y1 OCITOPIOBaH-
Hs 1boro npasa |3, c. 131].

3a3HaYeHU i JOKTPUHAIbHUIA TTiXi1 3HANIIIOB CBOE 3aKPirljieH-
Hs B LIUBUJILHOMY Ta LIMBIJIbHO-TTPOLIECYaTbHOMY 3aKOHOHABCTBI.
Tak, BinnmoBigHo g0 4. 1 cT. 15 1K YKkpaiHu 3araibHUMM MigcTaBa-
MU 3aXUCTY Cy0’€KTUBHUX LUBIJIBHUX IIPaB, Y TOMY YMCJIi i ITpaBa
BJACHOCTI, € 1X nopywenHs, Hegu3HanHs a00 ocnoproeanusa (nani —
nopymieHHs ). Yacturaoro 1 ct. 4 HITK Ykpainu 3akpiruieHo paBo
Ha 3BEpHEHHS J0 CYAY 3a 3aXUCTOM CBOIX NOPYUIEHUX, HeBUZHAHUX
abo ocnoprosanux MpaB, cBOOOMI YM 3aKOHHUX iHTepeciB. CynoBa
MpakKTUKa TaKOX CBITYUTH PO T€, 11O B pa3i HEAOBEACHHS IMO3M-
BaueM (bakTy MOPYILIEHHS, HEBU3HAHHS YK OCITIOPIOBAaHHS HOTO
npasa cyd BiAMOBJsIE€ y Hioro 3axucTi. ¥ noctaHoBi [lnenymy
BepxoBHoro Cyny Ykpainu «I1po cynoBe pillieHHS Yy UMBIiJbHii
cIpaBi» PO3’SICHIOETHCS, 110 OCKUIBKU TPpaBOM Ha 3BEpHEHHS IO
CyJly 3a 3aXMCTOM HajisieHa oco0a B pa3i MopyIlIeHHs, HeBU3HAHHS
abo ocrnoproBaHHY caMe 1i IIpaB, CBOOOJ UM iHTEePECiB, a TAKOX
y pa3i 3BepHEHHS A0 Cydy OpraHiB Ta ocCi0, SKMM HaJaHO IIpPaBO
3axMIlaTy MpaBa, CBOOOAM Ta iHTepecH iHIIUX 0cid abo AepXkaBHi
Ta CYCHiJIbHI iHTepeCcH, TO cy0 NOGUHEH GCMAHOBUMU, YU OYAU NO-
PYuleHi, HegU3HaHi abo ocnoperi npasa, c6ob600u 4u iHmepecu yux ocio,
a K110 OyJiu, TO BKa3aTH, YU € 3aJy4eHUIl y CIipaBi BiAMmoBigay
BimmoBiganbHUM 3a 11e [4].

OTxe, 3a 3araJIbHUM MPaBUJIOM BiICYTHICTb 3a3HAYEHUX Y CT. 15
LK Ykpainu ropuanaaux ¢akTiB mo30aBisie 0co0y IpaBa Ha 3aXUCT
He3aJIeXKHO Bill Toro, Oyja MoBeAiHKa iHIIO01T 0COOU MPaBOMIpPHOIO Ui
Hi. Pazom i3 uum LUK Ykpainu nependauyeHO MOXIIUBICTb 3aXUCTY
OKpEeMUX LIMBUTLHUX TTPaB 32 HASIBHOCTI JIMILIE 3aTPO3HU 1X IMTOPYIIEHHS.
Takuii 3axucT iIMEHYEThCS TIPEBEHTUBHUM (Ha3Ba MOXOAUTh Bill JaTUH-
CBKOTO TepMiHa praeventio, 110 O3HAYAE «IIOTIEPEDKEHHS»). 31 3MiCTy
4. 2 cT. 4 I'TIK YkpaiHu TakoxX BOAYa€ThCSI MOXKIUBICTb MPEBEHTUBHO-
TO 3aXUCTy Cy0’EKTUBHUX MpaB, OCKUIBKM ITPaBO Ha 3BEPHEHHS J0
TOCIIOAPCHKOTO CYIy OB’ I3YEThCSI HE TUTbKU 3 TIOPYIIIEHHSIM, HEBU-
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3HAHHSAM a00 OCITOPIOBAHHSIM MPaB i 3aKOHHUX iHTepeCiB Cy0’€KTIB, a
W i3 HeoOXIOHICMIO 8CUMMSL NEePeddaYeHUX 3aKOHOM 3aX00i6, CNPAMOBAHUX
Ha 3anobieanHs NPaBONOPYUICHHSIM.

LvBiTBHUM 3aKOHOIABCTBOM IPEBEHTUBHUIM 3aXUCT YCTAHOB-
JICHU CIIelliaTbHUMHM HOpMaMU JIJI 3aXUCTy OKPEMUX IUBLITBHUX
mpaB (ctatTi 282, 386,1164, 1165 LIK Ykpainu 1a in.). Takuii migxin
IO TIPABOBOT'O PETYIIOBAHHS IIPEBEHTUBHOTO 3aXUCTY CIIPUITMAETh-
Csl KpMTUYHO, OCKiIbKU «BUOIpKOBICTb» TIPU OKPECICHHI KoJja 11~
BUTBHUX TIPaB, MO0 SKUX MOXKYTh 3aCTOCOBYBATUCS CITOCOOM TIpe-
BEHTMBHOI'O 3aXMCTY, HiYMM He BumnpasaaHa. L[iJIKoM ClyIIHOIO
€ TIPOITO3MIIisl HAYKOBLIiB MOIIMPUTH C(Pepy 3aCTOCYBaHHS ITPEBEH-
TUBHOTO 3aXMCTYy Ha BCi cy0’€KTMBHI LIMBIJBHI IIpaBa, IS 90TO
B kHu3i 1 LK Ykpainu nepeadayntu 3araabHy HOPMY PO MTPEBEH-
TUBHUM 3aXUCT OYAb-sIKOTO LUBIILHOTO TpaBa [3, ¢. 321].

ITpaBo B1acHOCTI € ONHUM i3 cy0’€KTUBHUX LIMBITLHUX TIPaB,
IIOIO SKUX 3aKOH JOITYCKA€E 3aCTOCYBAHHSI ITPEBEHTUBHOTO 3aXKCTY.
Tak, BinmosigHo 10 4. 2 cT. 386 LIK Ykpainu BracHUK, SIKMI Ma€
MiCTaBU MepeadauyruTh MOXJIUBICTh MMOPYILIEHHS CBOTO ITpaBa Bjlac-
HOCTI iHIIIOI0 0CO00I0, MOXKE 3BEPHYTHUCS IO CYAY 3 BUMOTOIO IIPO
3a00pOHY HElo Ailf, IKi MOXYTh MOPYIIUTH HOTO MpaBo, abo 3 BU-
MOTOI0 TIPO BYMHEHHST IIEBHUX Aill T 3a1100iraHHsT TAKOMY TIOpY-
meHH!o. [1paBo Ha MPeBEeHTUBHUIM 3aXICT BUHUKAE 32 YMOBH, SIKIIIO
MoBeliHKa iHI110i 0cO0U € 00’€KTUBHO MPOTUIPABHOIO, TOOTO TaKOI0,
IO TTOPYIITYE IMIPUITICH 3aKOHY 200 YMOBH JIOTOBOPY MO0 00’ €KTa
npasa BiacHocTi. [IpoTunpaBHOIO MOXe OYTH K isT, Tak i 0e3mi-
SJbHICTh ocodu. Tak, BepxoBHuit Cyn, po3risigalouu CripaBy Mpo
3a00pPOHY 3HECEHHSI TUMUYACOBOI CIIOPYAU — MaJIol apXiTEeKTYpPHOIL
dbopmu, 3a3HaUMB, 110 «IacTHHOIO Apyroto cT. 386 LUK Ykpainu 3a-
KPITICHUI OKpeMUil TIPeBEeHTUBHUI (TTOTIepeKyBaIbHIIT) CIIOCiO
3axXMCTy MpaBa BJACHOCTI, SKUii Ha BiIMiHY Bif iHIIMUX CIOCOO0iB
repeadavae 3axXuCT MpaBa BIACHOCTI Y BUMAAKY, KOJU TOPYIICHHS
MpaBa 1Ie He BimOysocs, aje € MiJACTaBU BBaXaTH, 1110 BOHO Mae€
cTaThCs. 3MiCT TAKOTO 3aXUCTY ITOJISITAE B TOMY, IO Y TIepea0adeHIX
3aKOHOM BHUIIAaJKaX 3 METOIO ITOMepeIKeHHs MOPYIICHHS IIpaBa
BJIACHOCTI 3aCTOCOBYIOThCSI IIPUMYCOBI 3aX0a 6e3 MOKJIaJeHHs Ha
HBOTO IOPUINYHOI BioBinasbHOCTI» [6]. Be3aisuibHICTh BBaXKAETh-
¢Sl MPOTUITPABHOIO, SKIIO 000B’ 130K BUMHUTH TIE€BHI JIii BCTAaHOBJIE-
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HU1 1711 0co0U 3aKOHOM abo moroBopoM. Hampukian, mpotumnpas-
HUM € YXWICHHS 3eMJIEKOPUCTYBAYiB Bi/l 30iiCHEHHS 3aXO/IiB 3 yTPU-
MaHHSI Ta 30epeXKeHHS MOJIe3aXCHUX JIICOBUX CMYT, pO3TaIlIOBAaHUX
Ha 3eMJISIX CUTbChbKOTOCTIONAapChKOTO MpU3HauYeHHs [7].

CyTb ITPeBEeHTUBHOTO 3aXMUCTY ITOJISITAE B TOMY, 110 3aXKMCT ITpaBa
BJIACHOCTI 3[iICHIOETBCS Y BUMAIKY, KOJIU IMOPYILIEHHS MpaBa I1ie He
BimOysoCsI, aje € MiIcTaBy BBaXKaTH, III0 BOHO MA€ CTATHCS, SIKIIIO
HE BXUTH 3aM00iIKHUX 3aXO/iB.

ITincraBolo MpeBEeHTUBHOTO 3aXUCTY MpaBa BIACHOCTI € 3aepo3a
ioro nopyieHHs1 B Maii0yTHbOMY B Pe3yJIbTaTi MPOTUIIPABHOI ITOBE-
JiHKM iH1101 ocoou. Ha BigMiHy Bif 3aX04iB OXOPOHU Cy0’€KTUBHUX
mnpaB, SKi CIIPSIMOBaHI Ha MOIepeaKeHHs a0CTpaKTHOI HeOe3nmeKu
iX TIOpYILIEeHHsI, IPEBEHTUBHMI 3aXUCT Ma€ 3aCTOCOBYBATUCS 3a Ha-
SIBHOCTI peavHoi 3arpo3u MopyLIeHHs. JJoCTiKyoun MUTaHHS Tpe-
BEHTHUBHOTO 3aXUCTy Cy0’eKTMBHUX HUBiIIbHUX 1paB, H. I1. bongaps,
3a3HauuIa, 110 3arpo3a (Hebe3mneKa) MopyleHHs cyd’eKTUBHUX LI~
BUJIbHMX ITPaB Ta iHTEPEeCiB BBAXKAETHC MMiACTABOIO BUHMKHEHHSI TTpaBa
Ha MPeBEHTUBHUI 3aXUCT JIMIIIE 32 HASIBHOCTI TIEBHUX KBaJTi(DiKyroumx
1l O3HaK, [0 KX HaJIeXaTh: 1) peayibHICTh; 2) BUCOKA MMOBIpPHICTh
peanizailii; 3) HasgBHICTb; 4) He3aJeXHICTh Bil MOXIMUBOCTI OyTH
BIABEPHYTOIO; 5) HaAXOMKEHHS Bill OYyIb-sIKOi 0CO0M; 6) CTBOPEHHS
Oy/Ib-SIKOIO TTOBEIIHKOIO Cy0’€KTa; 7) KOHKPETHICTD; 8) MOXIIMBICTh
OyTH SIK 0OYEBUIHOIO AJIsI MEPEeCiuHUX rPOMasiH, TaK i TaKOl0, 110 MO-
TpeOye crieliaIbHUX 3HaHb Bif 0co0U, 1110 (hiKCye TaKy Hebe3Ieky [S].

OT1ke, IPEBEHTUBHUIM 3aXUCT € €JIEMEHTOM 3aXUCTY LIUBIIBHUX
Mpas, a He IX OXOPOHHU.

3axucT mpaBa BJIACHOCTI 3a0e3IeUyEThCS 3aCTOCYBAaHHSIM KOH-
KPETHOTO cnocoby 3axucmy, 10 SIKUX, 30KpeMa, BiTHOCSTb: BUBHAHHS
mpaBa BiaacHocTi (cT. 392 LK Ykpainn); BuTpeOyBaHHS MaitHa 3 4y-
Koro He3akoHHoro BojiofiHHs (cT. 387 LIK Ykpainu); ycyHeHHs
TepeIKOo Y 3MiiiCHeHHI BIaCHUKOM IIpaBa KOPUCTYBaHHS Ta pO3-
nopsiKeHHs1 cBoiM MaitHOM (cT. 391 LIK VYkpainu). lo cmoco6iB
MPEBEHTUBHOIO 3aXMCTY MpaBa BJACHOCTI BiTHOCAThCS: 1) BUMora
BJIaCHMKA PO 3a00pOHY BUMHEHHSI 1HILIOK 0CO0O0I0 J1iii, SIKi MOXYTh
MOPYILIUTH HOTro MpaBo BJIACHOCTI; 2) BUMOra BJaCHUKA PO CIO-
HYKaHHS iHII0i 0COOM 10 BUMHEHHSI MEBHUX Aili 1Js 3amobiraHHs
MOPYLIEHHIO TIpaBa BJIACHOCTI.
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3rinHo 3i cT. 142 KoHcTuTylii YKpaiHu KoMyHajbHa BJIACHICTb
€ MaTepiaIbHOI0 OCHOBOIO MICLIEBOTO CAMOBPSIIYBaHHS B YKpaiHi.
3axucT npaBa KOMYHaJIbHOI BJIACHOCTI Ma€ BaxkJIUBE MPaKTUIHE
3HAYEHHSI, OCKiIbKY 0€3 HaJIeXXHOI MaTepiajibHOI 6a3u etheKTUB-
He 3AiliICHEHHS caMOBpSIITHUX QYHKIIIN TepuTOpialbHOI rpoMa-
I 3HAYHO YCKJIAIHIOETHCSI Ta BPEIITi-PEIIT CTAE HEMOXJIMBUM.
YV €Bporneiicebkiii XapTii MiCLIEBOTO CAMOBPSIAYBaHHS, Ky YKpaiHa
patudikyBana 15 qunssa 1997 p., onHUM i3 TOJIOBHUX IOJIOXKEHb
3aKpilIeHO HEOOXiAHICTh HalaHHS OpraHaM MiClLIeBOIO CaMOBpSI-
JIyBaHHS TIpaBa Ha CYIOBUIA 3aXUCT I 3a0€3IMeUCHHST HUMU CBOIX
MOBHOBAXEHb i AOTpUMaHHS 3akpinaeHux KoHcTurtyuiew ta 3a-
KOHOJIABCTBOM JIeP>KaBU TIPUHIIUTIIB MiCIIEBOTO CAMOBPSITyBaHHS
[8, c. 102].

BignosinHo 1o ct. 13 KoHctutyiii Ykpainu nep:xaBa 3abe3reuye
3aXMCT MpaB ycix cy0’ekTiB npasa BiacHocTi. YacTuHoio 8 cT. 60
3akoHy Ykpainu «IIpo MicuieBe caMmoBpsiTyBaHHS B YKpaiHi» BCTa-
HOBJIEHO, 1110 MPaBO KOMYHAaJIbHOI BJIACHOCTI T€PUTOPiajbHOI TpO-
MalIM 3aXUINAETHCS 3aKOHOM Ha PiBHUX YMOBaXx i3 MpaBaMM BJlac-
HOCTI iHIIKX cy0’ekTiB. OTXe, BUXOASIUM 13 3a3HAYEHUX MOJIOKEHD
3aKOHOMABCTBa, MOXHA CTBEPIXYBaTH, 1110 TPEBEHTUBHUM 3aXUCT
MO€e 3aCTOCOBYBATHUCS i O KOMYHaJIbHOI BJIACHOCTI.

Crenncika mpeBeHTUBHOTO 3aXKUCTY IpaBa KOMYHAaJIbHOI BJac-
HOCTi 3yMOBJTIOETHCSI OCOOIMBUM TMOPSIAKOM 11 3MiICHEHHS.

€1HIM cy0’€KTOM ITpaBa KOMYHAJIBHOI BIIACHOCTI € TEPUTOPi-
ajibHa rpoMaja, ToOTO KUTeJsli, 00’ eIHaHI MOCTIMHUM MPOKUBAHHSIM
y MeXax ceJia, ceJiuilia, MicTa, 110 € CAMOCTIHHUMMU aIMiHiCTpaTUBHO-
TEePUTOPiaIbHUMU OIUHUIIIMU, a00 TOOPOBIJIbHE 00’ € THAHHS JKUTE-
JIiB KiJIbKOX CiJI, CEJIMILL, MICT, 1110 MalOTh EAWHUMN aaAMiHICTpaTUBHUI
LeHTp. TepuTopiaabHa rpomMaza 31iliCHIOE TTPaBo BIACHOCTI Oe3moce-
penHbO ab0 OMOCePeIKOBAaHO — Yepe3 OpraHM MiCLIEBOTO CAMOBPSIIY-
BaHHSI, SIKi JilOTh JIMIIE Ha TTiACTaBi, y MeXKax TOBHOBAXKEHb Ta y CIO-
¢i0, mependaueHi KoHcruryuiero i 3akoHamu Ykpainu. He3paxaroun
Ha Te, 110 TepUTOpiaJibHA rpoMaja, Mopsia 3 iHIIUMU cy0’ eKTaMu
nyOIiYHOro IpaBa, BU3HaHA YYAaCHMKOM LIMBUIbHUX TTPaBOBiTHOCUH
(4. 2 ct. 2 LIK YKpainu), He BUBHAYEHUM 3aJTUILIAEThCS ii MPaBOBUIA
CTaTyc y IMX BifHOCHHaX. J1o TOro X cTatyc IopMIMYHKX OCi0, a OTXKe,
MOXJIMBUX YYaCHMKIB LIMBIJIbBHUX BiIHOCUH, HaJaHWI came opraHaMm
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MmicueBoro camoBpsinyBaHHs. Ak 3a3Havae B. I. bopucosa, njs Toro
100 He PyHHYBaTU OCHOBHUI TIPUHLIMIT IUBIIBHO-TIPABOBOTO pe-
TYJI0OBaHHS y BiITHOCMHAX 32 yJ4acTIO MYOIiYHUX YTBOPEHbD, ISl SIKMX
OCHOBHOIO 03HAKOI0 € i 3aIMIIAEThCS MyOIiuHa Biaaa (a e cTocy-
€ThCS He JIMILIE AepKaBu, a meBHO Mipolo i APK, i TepuropianbHux
rpoMaj), 3aKOHO/IaBellb 3HAXOAUTh 1M IIJIs1 yJacTi B LIUX BiTHOCHMHAX
3aMiHY, 3aCTOCYBABIIIN BiTOMY IIMBIIBHOMY 3aKOHOJABCTBY MOJIEIIb
npeactaBHuLTBa [9, ¢. 102]. [IpeacTaBHULIBKMMU OpraHaMU TepU-
TOpiaJbHOI IPOMAJIM € CiIbChKi, CEIUIIHI, MiCbKi paay Ta iX FOJOBH.
L1i opranm 3ailiCHIOIOTH Bill iMEHi TEpUTOPIATIbHUX TPOMAJ Ta B IXHiX
iHTepecax (GyHKIIii i MTOBHOBaXX€HHS MiCLIEBOTO CAaMOBPSITyBaHHSI,
Bu3HaucHi Koncturymiero Ykpainn, 3akoHoM YKpainu «I1po MiciieBe
caMOBpSIAYBaHHS B YKpaiHi» Ta iHIIMMU 3aKOHaAMU.

OTKe, OpTaHu MICLIEBOTO CaMOBPSIIYBAHHS € ¢y0 ‘ekmamu 30iii-
CHEeHHA npasa KOMYHAAbHOI 61ACHOCMI.

He Bparouuch 10 AMCKYCii 00 TPABOBOTO CTaTyCy TEPUTOPI-
aJTbHOI TPOMAaIH K yYaCHUKA IMBITbHUX BiTHOCHH, MOXKHA CTBEP-
JIKYBaTH, 1110 OPraHu MiCLIEBOTO CaMOBPSIIyBaHHsI, HE3BaXKalouu Ha
X CAMOCTITHUI CTaTyC K OPUANYHUX OCi0, Y cpepi peastizailii mpaBa
KOMYHaJIbHOI BJIACHOCTi MalOTh JOTPUMYBATUCS BUMOT 3aKOHY, SIKi
BUCYBAIOTHCS 10 MisITbHOCTI OPTaHiB IOpUANYHOL 0co0u (4. 3 cT. 92
LK Ykpainm), a caMe: opraH MiCIIeBOTO CAMOBPSIAYBaHHSI, BUCTY-
nalpyu B HUBIIbHUX MPABOBIAHOCUHAX, Y TOMY YHMCJIi BiITHOCHMHAX
BIIACHOCTI, BiZl iMEHi TepUTOPiaJIbHOI TPOMaIH, 30008’ I3aHU TisSITH
B ii iHTepecax, 10OPOCOBICHO i pO3YMHO Ta He MePEBUIILYBAaTH CBOIX
TTOBHOBAXXEHb.

[Toromxyrounch i3 KOHIIETIII€0 €AHOCTI CYyTHOCTI (3MiCTy) TIpa-
Ba BJIACHOCTIi He3aJIexKHO BiJl ioro cy0’ekTa, HEOOXiJHO BpaxOByBa-
TH OCOOJIMBOCTI 3IiliICHEHHS Ta 3aXMCTY LILOTO TpaBa cyd’ €KTaMu
nyosiyHoro npasa. He3Baxkaioun Ha KpUTUYHE CTaBJICHHS [0 Jie-
TaJIbHOTO BU3HAYCHHS TTpaBa KOMYHAJIBHOI BIIACHOCTI SIK TIpaBa Te-
pUTOpiaTbHOI TPOMaaU BOJOMITU, JOUiAbHO, eKOHOMHO, eqheKmU8Ho
KOPUCTYBATUCH i PO3IMOPSIIKATUCS Ha CBili pO3Cy/I i B CBOIX iHTEpecax
maiiHoM, O. O. [lepBoMaliichbKuii 3a3Havae, 110 Xo4a Taka JediHilisa
i «pyiiHy€e» 3arajbHy KOHIEIILiI0 TTpaBa BJIACHOCTI, aje He MOXHa
irHOpyBaTU Ty OOCTaBUHY, 1110 HEAOCSATHEHHSI 0axkaHOTO PiBHS eheK-
TUBHOCTI Ta AOLIJIBHOCTI BUKOPMCTAaHHS KOMYHaJbHOTO MaifHa MOXe
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MOCTABUTH ITiJl CYMHiB CEHC CTBOPEHHSI TAKOT0 YYaCHUKA LIUBITbHUX
MPaBOBIAHOCUH, SIK TepUTOpiasibHa rpomana. O00B’ 130K 10 edek-
TUBHOTO, EKOHOMHOTO Ta IOLIJIBHOTO BUKOPMCTAHHSI KOMYHAJIBHO -
ro MaliHa Mae€ iCHyBaTH, ajie sIK TaKui, 1110 Ma€ MyOaiYHO-IPaBOBY
npupony [10, c. 114]. YoauaeTbes, 1m0 ePeKTUBHICTb 3AiMCHEHHS
OopraHaMM MiCIIEBOrO CaMOBPSIAYBaHHS ITpaBa KOMYHaJIbHOI Bjlac-
HOCTI Ma€ MPOSIBJIATUCH i y cdepi ii 3axucty. [Ipy IboMy NpeBEeHTUB-
HU 3aXMCT MOXE PO3TJIAIaTUCs SIK OAWH i3 HalmieBilINX 3aX0/iB
3aXUCTY MpaBa BJIACHOCTI, OCKIJIbKU TO3BOJISIE 3aIMIO0IrTH i1 TTOpY-
LLIEHHIO, BiABepHYTU a00 MiHiMi3yBaTu HEraTUBHI HACJIiIKU HeTlpa-
BOMIipHOi MOBEJiHKHU, SIKa peaJibHO 3arpoxkye MOpYLIEHHSIM MpaBa
BJIACHOCTI.

INepenyMoBoI0 3aCTOCYBaHHSI CITIOCOOIB MPEBEHTUBHOIO 3aXUCTY
MpaBa KOMYHaJIbHOI BIACHOCTI € 8UsA81eHHS 3a2po3U OTo TOPYILIEH-
Hs gistMu (0e3misUIbHICTIO) iHIMX 0ci6. HeoOxigHo BpaxoByBaTH, 1110
MOTEHLIMHUMU MOPYIIHUKAMU TTpaBa BJIACHOCTI TEPUTOPiaabHOI
rpomMaau MOXYyTb OYTU He TiJIbKM, YMOBHO, CTOPOHHI ocobu, aje
1 KOMYHaJIbHi MiANPUEMCTBA Ta YCTAHOBU, IKUM KOMYHaJIbHE Maii-
HO Tepe/laHo B FOCIIOIapChKe BigaHHS a00 oTiepaTUBHE YIIPaBIiHHSL.
OrniepaTUBHE 3aCTOCYBaHHS 3aXO/IiB IPEBEHTUBHOIO 3aXUCTY KOMY-
HaJIbHO1 BJJACHOCTi 3yMOBJICHO 3[iliICHEHHSIM OpraHaMM MiCLIEBOTO
CaMOBpSITYBaHHSI CBOIX KOHTPOJIIOIUNX (PYHKIIiH, YCTAHOBICHUX
3aKOHOM. Tak, 30KpeMa, 10 MOBHOBAXEHb CiIbCbKUX, CETUIITHUX,
MiCBKUX paji Ta iXx BAKOHABYMX OPraHiB y rajy3i 3eMeJIbHUX BiTHOCUH
HaJIEKUTh 30iACHEHHS KOHTPOJIIO 32 BUKOPUCTAaHHSM Ta OXOPOHOIO
3eMeJib KOMYHAJbHOI BJIACHOCTI, TOAEP>KAHHSM 36MEJIbHOTO Ta €KO-
JoriuHoro 3akoHomaBcTBa (cT. 12 3K Ykpainn).

Kpim Toro, MoxXnuBicTh peanisallii mpaBa Ha IPeBEHTUBHUI
3aXMCT 0OMeXKeHa YacoM iCHyBaHHS peabHOI 3aTPO3H MOPYIICHHS
MpaBa BJIaCHOCTI. [HILIMMU cioBaMM, TTpaBO Ha TPEBEHTUBHMI 3aXUCT
TIPUTIMHSIETHCS 200 B pa3i MPUITMHEHHS 3aTpO3U MTOPYIIIEHHS paBa,
a0o0 B pasi MopylieHHs LIbOro MpaBa. YpaxoBYylOUH lie, 0COOJIMBE
3HAYEHHS U151 IPEBEHTUBHOTO 3aXUCTy KOMYHAJIBbHOI BJIACHOCTI Ha-
OyBa€ CUCTEMHICTb 3[AilICHEHHSI KOHTPOJIbHUX 3aXO/iB.

HesBaxarouu Ha Te, 1110 B LIMBIJIbHOMY 3aKOHOAABCTBI YKpaiHU
3aXMCT yCiX BUIIiB MpaBa BIACHOCTI PETYII0EThCS YHi(piKoBaHO, TOO-
TO €EAMHUMU MPABOBUMHU HOPMaMU, MOPSIAOK i CIIOCOOU 3aXUCTy
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paBa KOMyHaJIbHOI BAIaCHOCTi MalOTh IeBHi 0COOIMBOCTI MOPiBHS-
HO i3 3aTaJIbHUMU MOJOKEHHSIMU PO 3aXUCT IIpaBa BIACHOCTI.

3araibHi 3acaay 30iliCHEHHS TIpaBa Ha 3aXUCT 3aKpiTjieHi B ¢T. 20
LIK Ykpainu. Tak, ocoba 3ailiCHIOE ITpaBO Ha 3aXMCT Ha CBili po3Cy/l.
OTtXe, BOHA MA€ npaso 3AiNCHUTY 3aXKCT CBOTO MTOPYIIEHOTO MpaBa,
ajie He 30006 ’a3ana 11boro pooutu. Lle o3Hayvae, 1110 HMUBiIBLHO-TTPABO-
BUI1 3aXUCT MOPYIIEHOTO MpaBa (30KpemMa MpaBa BJIaCHOCTI) iHillil0-
€THCS 0CO00I0 (BJTACHMKOM), TIPaBO SIKOI IOPYIIICHO.

VYb6auaeTbcs, 1110 TaKWii MiAXig He TOBHOO MipOI0 MOXKE 3aCTO-
COBYBaTHUCH 10 Cy0 €KTIB MpaBa My0JIiYHOI BIACHOCTI, 30KpeMa KO-
MYHaJIbHOI. Buxoasuu i3 3araibHOCYCIIJIBHOTO 3HAYEHHS 00’ €KTIB
npaBa KOMYHaJbHOI BJIACHOCTI, y pa3i MOpPYyLIEHHS LIbOTO MpaBa
OpraHM MiCLIEBOTO CaMOBPSIIyBaHHS, 10 KOMIIETEHIIIl IKMX BigHe-
CEHO yMpaBJIiHHS KOMYHaJbHUM MaifHOM, 30006 93ari peanxizyBaTu
TIpaBO TEPUTOPIaTbHOI rpoMany Ha 3axucT. HeoOXimHO 3a3HAUMTH,
1110 3 YpaxyBaHHSIM CYCHIbHUX iHTEPECiB 3aKOH Mepeadadyae oKkpeMi
BUITQJKU, KOJIU TIPaBO OCOOU «TpaHCPOPMYETHCSI» B 000B’SI30K.
Hanpuknan, BinnosigHo 1o ct. 1277 LK Ykpainu y Bunagkax, ycra-
HOBJICHUX 3aKOHOM, KOJIY CITaAIlMHA 3aJIUIIAETHCS 0€3 CIIaaKOEM-
11iB, OpTaH MiCILIEBOTO CaMOBPSIIYBaHHS 30008 13aHuil 3BEPHYTUCS 10
CyIy IIpO BU3HAHHS CITAAIIMHU BiTyMepJIOlo Ta HAOyTH ITpaBoO BlIac-
HOCTI Ha Hei.

BuchoBku: 1) MpaBo KOMYHaJIbHOI BIACHOCTI TEPUTOPiaIbHOL
TrpOMajIv 3aXUIIAETHCS 3aKOHOM Ha PiBHUX YMOBAX i3 MpaBaMU Bjiac-
HOCTI iHIIMX cy0’€KTiB; 2) e(PeKTUBHICTh MPEBEHTUBHOIO 3aXUCTY
TOJISITAE B TOMY, 1110 IOT0 3aCTOCYBaHHSI IOTIEPeIKae MOPYIIICHHS
TpaBa BIIACHOCTI; 3) opraH MiCIIeBOTO CaMOBpPSITyBaHHS, 10 TTOBHO-
BaxkKeHb SIKOTO BXOIUTH 3AiHCHEHHS 3aXUCTY IIpaBa BIACHOCTI TepH-
TOpiaJIbHOI rpoMaau, 3000B’I3aHUI BXKUTHU 3aXO[iB 100 3aXUCTY
npaBa KOMYHaJbHOI BJaCHOCTI.
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JI. H. bapanosa
HpeBe}[Tl/lBHaﬂ 3alluTa nmpaBa KOMMyHaJ[L]-lOﬁ COOCTBEHHOCTH

Aunomauus. B cmamove anaauzupyromcs npobaemMHbie 60NPOCHl NPeGeH-
MUBHOU 3aU4UMbl CYOBEKMUBHBIX 2PANCOAHCKUX NPAB U OXPAHSIEMBIX 3AKOHOM
unmepecog. Onpedeasiomest 0CHOBAHUS U CHOCOObL NPEGEHMUBHOU 3AUUMbL
npaea coocmeennocmu. Ocoboe sHUMAHUE YOeasiemcs nPodAeMam pearu3ayuu
OpeaHAMU MECIMHO20 CAMOYNPABACHUS NPABA HA NPEGEHMUBHYIO 3AUUMY KOM-
MYHAAbHOU COOCMEEHHOCMU.

Karouegvte ca06a: npaso cobcmeenHocmu, NPago KOMMYHANbHOU cOOCMEeH -
HOCMU, NPe8eHMUBHAS 3a1UMd.

L. M. Baranova
Preventive Defense of the Right of Municipal Ownership

Abstract. The article is devoted to the research of the institute of preventive
protection of subjective civil rights and interests. The legal nature of preventive
protection, its bases and ways are defined.

The ratio of legal categories «protection of rights» and «protection of rights»
is investigated. It is determined that on the general grounds of protection of
subjective civil rights, including property rights, there is a violation, non-
recognition or challenge. In case of failure to prove the existence of these grounds,
the person is deprived of the right to protection.

However, the current CK of Ukraine for the first time established the
possibility of protecting certain subjective civil rights until they are violated. One
such right is property rights. The basis for the right to preventive protection is the
threat of violation of civil law, which must be present and real. The owner, who
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has grounds to provide for the possibility of violation of his property rights by
another person, may apply to the court with a request to prohibit his actions that
may violate his right, or with a request to take certain actions to prevent such
violation. A prerequisite for the application of preventive protection measures is
the illegality of the conduct of a person who poses a threat of infringement of
property rights.

The essence of preventive protection is that the protection of property rights
is carried out in the event that the violation has not yet occurred, but there is
reason to believe that it should happen if no precautions are taken.

Methods of preventive protection of property rights include: 1) actions with
another person that may violate his property rights; 2) the requirement of the
owner to motivate another person to take certain actions to prevent violation of
property rights.

Particular attention is paid to the problems of implementation by local
governments of the right to preventive protection of communal property.

The specifics of preventive protection of communal property rights, which is
determined by a special procedure for its implementation, are studied.

The realization of the right to preventive protection of the right of communal
property occurs as a result of the activity of local self-government bodies.

1t is noted that local governments to protect the right of communal property
must act effectively, systematically exercise control within their powers.

1t is argued that the exercise of the right to protection is a duty and not a right
of local governments.

Preventive protection of communal property rights is considered to be the
most effective, as it allows to prevent its violation, fo prevent or minimize the
negative consequences of illegal behavior, which actually threatens to violate
property rights.

Keywords: right of ownership, right of municipal ownership, preventive
defense.
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A0 NUTAHHA NPO PO3YMIHHA CMAAKOBOr0
NPABOBIJJHOLMEHHA AK NPABOBOI ®OPMHU

Anomauisn. Y pobomi npedcmasiena cyuacna npodaemamuxa cnaokosux
npaeosionocut. Buceimaeni meopemuuni numarnHs cnaokoeux npasosioHOCUH
AK npagosoi hopmu cnadkyseanus. A6mop aKuenmyeas yeazy Ha 0cooAU80CmaxX
Yb020 pIi3HO8UJDY NPABOBIOHOCUH, AKI 00360A210Mb GUHAUUMU iX HOPUOUUHY
npupody, amicm, cneyuixy.

Karouoei caosa: cnadkoese npaso, cnadkysanHs, cnadkogi npasosioHoOCUHU,
cnadujuna.

ITocTanoska npodsemu. HeoOXimHICTh JOCITIMTKEHHSI CYTHOCTI
CMaJKOBUX MPABOBIIHOCUH Y CY4YaCHMX COLIiaIbHO-€KOHOMIYHUX
YMOBaxX 3yMOBJIEHA CKJIAAHICTIO X TEOPETUUYHOI MPUPOIHU, ii 0OCO-
OJIMBUM MiCLIEM Yy CUCTEMI LIMBLIbHUX MPAaBOBIMHOCKH. JlocimKeHHs
CITaIKOBHX MMPABOBIIHOCUH MpaBa 3aCTaBH € ITATPYHTSIM IS BU3HA-
YEHHS$ CYTHOCTI CTaJKyBaHHSI, HEOOXiAHICTh Y SIKOMY MOCUTIOETHCS
JMHAMIKOI0 MaifTHOBOTO 000POTY, OHOBJIEHHSIM i PO3BUTKOM TTPaBO-
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BUX KOHCTPYKIIili CITagKyBaHHsI, TIPOOJEMHUM XapaKTepoM ydacTi
y CMaJAKOBMUX BiIHOCUHAX IMy0JiYHO-TTPaBOBUX YTBOPEHb, 30KpeMa
Ccy0’€KTiB IMpaBa KOMYHaJIbHOI BIacHOCTi. BumaeTbcsl HegocTaTHIM
MO3ULIIOHYBATH CIaAKOBi MPaBOBIAHOCUHU JIUIIIE SIK Pi3HOBUL L1~
BiJIbHUX MPaBOBIIHOCUH, OCKIUJIbKM 11€ HE PO3KPUBAE iX CYTHOCTI,
MicClIsl y MeXaHi3Mi ciaaKyBaHHSI.

Mera crarTi. [TpoBeneHe 10CHiIKEHHST CIIPUSITUME BIOCKOHA-
JIGHHIO MeXaHi3My CITaIKyBaHHSI i MiCIIS CITAAKOBUX BiTHOCHH Y 1OTO
CTPYKTYPi, MiABUIIEHHIO €(heKTUBHOCTI 3aCTOCYBaHHS 3aKOHOAB-
CTBa PO CIaJKyBaHHS, Y TOMY YMCJIi Y BUNAAKaX 3aJdy4YeHHS 10
chepu cnagKoBOro mpapa cy0d’€KTiB MpaBa KOMYHaJbHO1 BJIACHOCTI,
110 BU3HAYAETHCS METOIO 1€l CTATTI.

AHaJti3 ocTaHHIX J0C/KeHb i myomikauii. [Tpo6aemu criagkoBux
MPABOBIIHOCKUH Y TOMY YU iHILIOMY PaKypci aKTUBHO TOCJTiIKYBaTUCS
B HaykoBux npaiix k0. O. 3aiku, 3. B. Pomoscrkoi, O. €. Kyxapena,
O. I1. TTegenoro, C. 5I. ®ypcu, €. O. Psgookons, I. A. biprokoa Ta iH.,
ajie B MUTaHHI BUBHAYEHHS 1X CYyTHOCTI 3AJIMILIAIOTHCSI CETMEHTH, SIKi
MOTpeOyI0Th HAYKOBOT'O MOIJISIY 1 aHaTi3y.

Bukian ocHOBHOro Matepiany qocJimkenns. [IpaBoBinHOCHUHU,
Oyay4YM HaOIIbII 3araIbHUM TTOHSTTSIM, CKJIaAal0Th OCHOBY KaTe-
ropiaJbHOTO arapaTy RPUANIHOI HAYKH, iX BHKOPUCTOBYIOTH SIK
IHCTpYMeHTapiii yci raaysi. ¥ Toi e yac MpaBOBiIHOCUHU SIK pe-
3yJIbTaT YSIBU SIBJISIIOTH COOOIO TIEBHY HAYKOBY aOCTpakllito, i came
B LIbOMY IOJISITA€E 1X LiHHICTh AJIs1 IOPUCHPYAEHIIT i HUBITiCTUKHI
30KpeMa. Y I0pUANYHIN Haylli KaTeropist MpaBoBigAHOILIEHHS 3aiiMae
Micle cepen po3po0IeHUX, OAHAK PO BUPILLIEHHS a00 BUYEpIIaHHS
YU IPpUHANMHI OKPECIeHHS KoJjia ITPo0JIeM IMPaBOBiTHOIIIEHHS BeC-
TU MOBY TepeayacHo. Cepell cydacHUX AOCTiTHUKIB iCHY€E MO
Ha TIPaBOBITHOIICHHS SIK Ha HpuduyHuil Haykoguil npuiiom [1, c. 211].
Le meiio minMuBae caMy KOHCTPYKILitO TPaBOBIAHOIIEHHS i BUKJIU-
Kae MeBHY po3ry0seHicTh cepel nociigHukiB. Tak, O. M. PonioHosa,
BU3HAIOUM BUKJIANCHY TIyMKY HEBIAJI0I0, TUM HE MEHIII KOHCTATYE,
10 ii He MOXKHA Ha3WBaTH MPUHIIMITOBO HEBIPHOIO, OCKIJTEKI BaXKKO
HE MOTOIUTHCS 3 TBEPIXKECHHSIM IIPO T€, IO MIPaBOBiTHOCHMHU HE
iCHYIOTb — BOHMU JIMIIIE MUCISITbCSI. HaToMmicTh yci iHIII MpaBoBi
SIBUILIA, BKJIIOYAIOUH i TPaBOBI HOPMHU, OYAYUHM iicaIbHUMU, — TAKOXK
MMCJIMMi, a 3HAUUTh, iX MOXXHA Ha3BaTU IOPUIUYHUMU HayKOBUMU
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npuitomamu. I3 11bOro MpUBOAY aBTOPKa Pe3lOMYE, 1110 3aIllPOIIO-
HOBaHe BU3HAUYEHHS He BimoOpaxkae cyTHoCTi siBuiua [1, c. 211; 2,
c. 176]. besrnepe4yHo, 3BOAUTH CYTHICTh ITPABOBIAHOIICHHS JIUIIIE 10
HayKOBOTO IPUITOMY He 30BCiM BipHO, TIEPIII 332 BCe BUXOISIYH 3 TOTO,
110 TIPABOBITHOIIIEHHS HE MOXKE TIPEICTABIISITUCS MinbKu (BUKITIOU-
HO) HayKOBMM npuitoMoM. OgHak He OyaeMo 3arnepedyBaTu il Toro,
1110 B caMilf CyTHOCTi MPAaBOBITHOIIIEHHS MTPUCYTHIl €JIeMEHT HayKO-
BOTO TMpUiioMy, 110 MiAKPECTIOE HOTO METOMOJOTIUHY LiHHICTb.
OTXe, MOXEMO 3a3HaYUTH, 1[0 caMe MTPABOBITHOIIEHHS HE € CYTO
HayKOBUM IIPUHAOMOM, TUM HE MEHII Y CaMOMY ITPaBOBiTHOIIICHHI,
oro MexaHilli MPUCYTHIM TaKWIA TPUITOM, IO 3BOAMTHCS O HaJaH-
HSI TIpaBOBOI (POPMU iCHYIOUMM COLIIaJIBHUM 3B’ sI3KaM, 110 Ja€ TTif-
CTaBU i B CMaJKOBMX IMPaBOBiAHOCHMHAX BOAYaTU MpaBoOBY (OpMYy
crnaakyBaHHs [3].

JloKTpUHaIbHI TOTJISIAM Ha LIMBLIbHE TTPaBOBIAHOILIEHHS 3a11-
IIAFOThCST CTAOITEHUMM, HABPSI YM € MiICTaBU BECTH MOBY IIPO PO3-
POOKY 3a OCTaHHI POKM HOBITHIX BU€Hb ITPO IMPABOBiIHOILIEHHSI, IOTO
CYTHICTb, TpaBOBY Nprpoay. Jocuth MpuUBaOJIMBUM i HABITh Y1001~
HUM TS TIPEICTaBHUKIB TEOPETUYHOI HAYKH € BU3HAUCHHS NPABO-
BIOHOCUH K YPecyAb08AHUX NPABOM CYCHINbHUX 8IOHOCUH, Y4ACHUKU
AKUX € Hociamu cyb’ekmusHux npasé ma wopuduyHux 0606 ’°13xie |4,
c¢. 302]. HaykoBi po0OOTH i ITiApyYHUKH i3 3aTaIbHOI TEOPil, BUJAHHS
SIKMX BiIIiISIIOTh LI €MOXU i AeCATUPIYYS, MPaKTUUHO AOCTiBHO
cliBManalmTh, HaJalOUM BU3HAYEHHS MPaBOBiAHOCUHAM i3 Ti€IO
pi3HUIIEIO, 1110 POOOTHU PaASIHCHKOTO TMepioay A0Aal0Th A0 LbOTO
eMolliiiHe 3a0apByIeHHSsI: TPABOBIAHOILEHHS i € He w0 iHute, SIK Cyc-
ITiJIbHE BiTHOIIIEHHS, ypeTyJboBaHe HopMaMu TipaBa [5, c. 178]. Lleit
TiJXiI TUPAXKYEThCS SIK Y MiAPYYHUKAX, HABYATbHUX BUIAHHSIX i3 M-
BUJIBHOTO TTpaBa [6, ¢. 52], Tak i B poboTax i3 cragkoBoro npasa. Tak,
iCHY€ TOTJIsII Ha CITaiKoBE MPaBOBIAHOIIEHHS SIK CyCHiJbHE Bil-
HOIIICHHS, SIK¢ BUHUKA€E MiX YYaCHUKAMM IIUBIILHOTO 000POTY
y 3B’S13KY 31 CMEPTIO 0COOU 3 MIPUBOIY HaJIEXKHUX i MAaliHOBMX MpaB
Ta 000B’SI3KiB, yperyIhoBaHe HOpMaMU CIaJIKoBOro mpasa |7, ¢. 96].
XapaKTepHO, 1110 B TEOPETUYHUX TIpaLSIX paIsIHChKOIO Mepioay, siKi
BiIPi3HSIIMCS MEBHOIO Ka3yiCTUYHICTIO i HABITh CXUJIBbHICTIO 10 CXO-
JIACTUKW, BU3HAYCHHSI TIPABOBITHOIICHHS SIK CYCITIJIBHOTO BiTHO-
IIEHHS CYIIPOBOIXKYBAIOCS MTEBHUMU 3aCTEPEKEHHIMU. 3 OTHOIO
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0OOKY, TPaBOBiAHOIIEHHS 1 € CYCHiJIbHE BiTHOILIIEHHS, YPETryJIbOBaHe
HOpMaMu MpaBa, a 3 iHIIOro — L€ BXXe TOU BUIJIsIA, SKOro HaOyBae
CyCIIiJIbHE BiTHOIIEHHS, OYIy4u BperyJIbOBaHMM HOpMaMU Mpasa |5,
c. 178, 183]. BinnoBigHo, HaBiTh i B TOW Yac TaKWii MOTJIsII HA CYT-
HICTh NPaBOBIJHOILIEHHS He OYB TaKUM yKe 0€3yMOBHUM. YTiM,
CKJIaIHO 3arepevyyBaTH, 1110 1€ BU3HAYEHHSI, K i 6arato TeopeTuy-
HUX KOHCTPYKIIiil 3arajJibHOTO i rajay3eBoro rnmpu3HauyeHHs, [PYHTY-
€ThCS Ha PO3pOo0OKax HiMELbKOI I0OpUANYHOI HayKu. Bimome Bu3Ha-
YeHHSI TTPaBOBIAHOIIEHHS SIK BiIMiHHOTO BiJl iHILIMX SIBUILL COLIia/Ib-
HOTO XXUTTS BPEryJIbOBaHOTO MTPaBOM 3B’ 13Ky Mix ocobamu [8]. He
BUKJIMKAE CYMHIBIB, 110 caMe 1li pO3POOKHU KJIACUYHUX HIMEIbKUX
aBTOPIB i CTAJIM OCHOBOIO [IJIs TTOAAJIBIIMX PO3POOOK TeOopil mMpaBo-
BiIHOIIIEHHSI.

3 onHOro 60Ky, TakKMii CTaH HayKOBUX MOTJISIAIB CBiTUUTH MPO
MEBHY CTaOUIBbHICTh JOKTPUHM MMPABOBIIHOIIEHHS, ajie 3 iHILIOTO —
HEeBXe XX HiY0oro He PO3BMBAETHCS B TEOPil MpaBa y po3pi3i MOTIsIiB
Ha MOHSTTSA IIpaBoBimHOIIeHHS? OYeBUIHO, IOPUCTH 030POINHNCH
LIMM BU3HAYEHHSIM SIK BiYHUM, IMiJAaBIIMCh HOro OMaHJMBINA Mpo-
CTOTI i 4iTKOCTI, 1110, 3BUYaiiHO, BUIJIsIIAa€ MpuMapHuM. He Biarouunch
JIO CITOKYCH TYT K€ 3alpOBaANTHU SIKECh iHIIIe BUSHAYCHHS, TUM HE
MEHIII 3a3HAYMMO, 110 3aITPOTIOHOBAHE IMOHSTTS HE € YHiBEpCATbHUM
1 He 3JaTHE OXOIIMTU 0araThboxX CUTyalild, sIKi MOTPeOyIOTh iHIIIOrO
OavyeHHs Teopii MPaBOBiAHOILIEHHS.

V nuBiIbHOMY TpaBi 3arajlbHOMPABOBE MOHSITTS MPaBOBiIHO-
LLIEHHS € IIMPOKO BXXUBAaHUM, MPOHUKAIOYHN Y BCi Miarany3i i1 iHCTU-
TYTU, BUCTYITAIOUU K IHCTPYMEHT i MpeAMET HAyKOBUX LIUBLTICTAY -
HUX JOCHIIKEeHb, Y IKMX CTBOPEHO po3Taly>KeHi Kiacudikalii rmpa-
BOBiJHOCHH.

Chig BUIITATY pi3Hi BUIM Ta BIiAMOBiIHI iM piBHI LIMBIAbHNUX
npaBoBigHOCHH. CXeMaTUYHO 1Ie MOKe OYyTH 300pakeHO TaK: ITpaBo-
BiTHOCUHMU nepuioeo nopsioky — pedoBi i 3000B’s13ai1bHi, a0COMIOTHI
i BITHOCHI, IOTOBipHi i HEIOrOBipHi, MaitHOBI i HEMalHOBI (OpraHi-
3alliifHi); dpy20eo — KOPIOPATUBHI, CITAIKOBI BiTHOCUHMU; Mpembo-
20 — inoreuHi. HeoOXigHiCTh TAaKOTO Oy 3yMOBJIeHA 1K c(hepoio
3aCTOCYBaHHsI BiIMOBIAHUX MPaBOBIAHOCHUH, TaK i iX 0COOJIMBOCTSIMMU.
ITpu ubOMy LMBiJIbHI MPABOBIIHOCUHH IPYTOTO i TPETHOTO PiBHIB HE
MOXKHa BBaXkKaTH «IiJTICHUMU», HABIIaKM, iIM ITpUTaAMaHHi TaKi pUCH,
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SIKi T03BOJISIIOTh TOBOPUTH PO HETIOBHE BilOOPaXKeHHS B HUX CYT-
HOCTi NMPaBOBiHOIIEHHS SIK MPaBOBOTO SIBUIIlA TTEBHOI'O BUIY.
3oKpema, CragKoBi MPaBOBITHOCUHU HE MOXYTh OyTH BifHECEHI Hi
0 PEYOBUX, Hi A0 3000B’SI3aIbHUX, HECYTh €(DEKT YyCiYeHOTO
Cy0’EKTHOTO CKJIamy, JIOKaJbHY cepy YHKIIIOHYBAaHHS — TUTBKHU
y Miarajaysi cnajakoBOTo MpaBa Ta MaloTh iHIIi 0co0auBoCcTi. BoHM
Yy TIOBHill Mipi HE MOXYTb OyTU BiTHECEHI Hi 10 aOCOMIOTHUX, Hi JO
BIIHOCHUX, iCHY€ HaBiTh TyMKa PO BUOKPEMJICHHSI OKPEMUX YMOB-
HO-a0COJTIOTHUX CIAJKOBUX BiTHOCHUH [9]; MOXYTbh OYyTH BUMINECHI
¥ iHIIi 0COOJIMBOCTI IIMX BiTHOCUH. ICTOTHOIO BIAMIHHICTIO CITafKO-
BUX TIPABOBIAHOCHUH CJIil BU3HATH Te€, IO BOHM MOXYTb iCHYBaTH
(3MiHIOBaTHCS, IPUITMHSATHCS) JINIIIE SIK BiMTHOCHMHM TIpaBoBi. OTXe,
CITaJIKOBi ITPABOBiTHOCUHM XapaKTEePU3YIOThCS TUM, 1110 HE MOXKYTh
OyTH BilHECEHI Hi 10 aOCOMIOTHUX, Hi 10 BiTHOCHUX, BOHU MTOCIiAAIOTh
0COOJIMBE MiCIIe B CUCTEMI LIMBIJIBHUX MTPaBOBITHOCHH, HECYTh e(heKT
«yCiueHOro» Cyd’€KTHOTO CKJIaay, MOXYThb (DYHKIIIOHYBAaTH SIK OCHOB-
Hi a00 JOIMOMIXHI MPaBOBiIHOCHUHU.

CnaakoBi MpaBOBiAHOCMHY MOAETIOIOTLCS SIK MpaBoBa (hopma
CITaJKyBaHHS, TOOTO MEPEXOy MPaB i 000B’I3KiB MoMepioi (pizuyHOI
0co0u (crmaaKomaBls) 10 iHIIKX 0Ci0 (CTIaTKOEMIIIB) Y TTOPSIAKY MO~
CMEPTHOTO YHiBepCaATIbHOTO (CIaJKOBOI0) MPaBOHACTYHUIITBA. [Tpu
TaKOMY MiJIXOMi MOTpeOy€e 3’ sICyBaHHS 3MIiCT MOHITTS «IIpaBOBa
dopma», sKe JOCUTh NIMPOKO BUKOPHUCTOBYETHCS V IOPUANIHI I
TepPMIHOJIOTI, iHOAI BUXOAIYN 3a MeXi ITpaBa. 3 TTO3Ullii Teopii 1Iu-
BiJIbHOTO ITpaBa MpaBoBa (opMa BULJISIIAE Pe3yIbTaTOM HayKOBOIO
aHaJTi3y OL[iHKY CYCIIJIbHUX SIBUIIL Ta X €JIEMEHTIiB HOPMaMU LIUBiJIb-
HOTrO MpaBa, SIKUii 3HaXOAUTh CBiil BUpa3 y CTBEPIKEHHI UM 3amnepe-
YeHHi MOXXJIMBOCTI Ta (a00) HEOOXiMHOCTI MEBHOI MOBEAIHKHU yJyac-
HUKIB X BigHOoCcHH. 11logo cnagkoBUX MpaBOBiIHOCKH SIK TTPaBOBOL
(opmMu cmagkyBaHHS, TO PO HUX MOXHa BECTU MOBY B Tiil Mipi,
y SKili BOHU CMiBIaAalOTh 3 iHIIMMMU CITAJKOBUMMU BiTHOCUHAMU
(HACTYIMHULTBOM), Oyay4H iX YaCTMHOIO, BiTOOpaxkeHOIO B MpaBi.

CneuundiyHUM € LiHHICHe CTaBJAEHHS 10 CMagKOBOTO IMpaBo-
BiHOILLIEGHHSI, OTO CITiBBiIHOIIEHHS 3 iHIIMMU CKJIaIOBUMU MeXa-
Hi3My MPaBOBOI0 peryjtoBaHHs. [OLiIbHO 3BepHYTH yBary, 1o
TIOHSITTSIM TTPaBOBITHOIIICHHS IIPAKTUIHO HE OIIepy€E 3aKOHOIABEIIb,
JIyXKe pigko — cy0’€KT MpaB0O3acTOCYBaHHS, TOMY JOCTiAKEHHS,
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aHaJli3, po3po0Ka IIbOro MOHATTS MPUPOIILYE CYTO HAYKOBE 3HAHHSI,
BiIME>KOBYIOUM MOTO Bil OCiIXKEHb KOMEHTATOPCHKOI i MPUKJIaTHO1
crnpsaMoBaHoOCTi. Kareropisi npaBoBiIHOLIEHHS € PYLUIIHHUM YAHHU-
KOM PO3BUTKY IOpUANYHOI HayKu. BogHovac 11010 A0CiIKyBAaHOTO
ITOHSITTS CTIOCTEPIra€ThCsl HAKOMMMUECHHS KPM30BUX i CTarHAIiMHIX
MPOSIBiB, KaTeropisl MpaBOBiAHOIIEHHS Bce Oifibllie HAOyBae yMO-
[JISIIHOTO XapaKTepy, MePeTBOPIOIOYNCH i3 TCOPETUIHOI MOAeTi
B IKWICh €JIEMEHT IOPUANYHOIO KaHOHY. JloCmimKeHHsT TIpaBoBiI-
HOILIEHHS 3 TEOPETUYHUX OOKiB yce Oiiblie HabyBa€e O3HAK IOPUANY-
HOIT CXOJIACTUKM, 1110 HE MOXE HE BUKJIMKATH 3aHETTOKOEHHSI i HaBITh
CXWIBHICTh 10 TYMKH, 110 TIPABOBIIHOIIEHHSI — HE JiaJIeKTUYHa
KaTeropis, a JIuIile yMOTIJIIIHa HayKoBa KOHCTpyKIist. ChopMoBaHi
IOPUAMYHOIO HAYKOIO TEOPETUYHI YSIBJICHHS MPO MPaBOBiIHOCUHU
JIOCUTh MJISIBO pearyloTh Ha Te, 110 B paMKax MpeaMeTa HUBiIbHO-
MMPaBOBOTO PETyJIIOBaHHS BUHUKAIOTh HOBI BUIM IMBITbHUX ITPABO-
BiIHOCUH (KOpITOpaTWBHIi, iHDopMalliiiHi, iHHOBaliliHi) 200 X 1e
HOBe (3MiCTOBHE, 00’€KTHE Ta iH.) HAaITOBHEHHS 3a3HAIOTh YKE Bil0-
Mi BUAY LUUBIJIbHUX MPaBOBIAHOCUH (KUTJIOBi, CMAaAKOBi Ta iH.),
3 BJISIIOTHCS CLIPOOU CUMOi03y CAMOCTITHUX TPYT MPABOBIAHOCUH —
pevyoBHUX i 3000B’s13a1bHUX, a0COTIOTHUX 1 BITHOCHUX, CTBOPUBIIK
MeBHi riOpuau MPaBOBiAHOCHH Y BUTJISIII «peueBO-3000B’ I3aIbHUX»
Ta iM noaiOHux. Buxoasuu 3 LbOro, AOCIIIKEHHS ITpo0JieMaTUKUA
MPaBOBIIHOIIEHHS SIK Ha 3araJIbHOTEOPETUYHOMY, TaK i Ha Taiay3e-
BOMY PiBHSIX € HEOOXiTHUM, KOPUCHUM i HE BTpaya€ CBOET aKTyallb-
HOCTi. Y 1IbOMY IJIaHi BapTO 3a3HAYUTH, 1110 BILIMB IIpaBa Ha iCHY-
104i ColliaTbHi 3B’I3K1 Hapa3i He BUYEPITYEThCS HAJAHHSIM OCTAaHHIM
MpaBoBUX (hOPM SIK pe3yJbTaTiB TAKOTO BILUIMBY; MOXJINBO, BapTO
BECTH MOBY IIPO TTOSBY i iHIITNX, 30KpeMa HUPPoBUX, GOPM THX U1
IHIIIMX COIliaTbHMX 3B’ SI3KiB, BimoOpaXkeHMX y TpaBi. | TyT mo1tiapHO
OYiKyBaTH MOSIBU yugposux HOpM CIaJIKOBUX Ta iHIIMX LHUBIIBHUX
MPaBOBiTHOCHH.

JwudepeHuianist HUBIIbHUX MPAaBOBIIHOCUH BiI0YBAETHCS TIPU
BUOKpPEMJIEHHI HAaO1JIbIII BATOMUX CKJIAIOBUX CUCTEMMU TpaBa: chep
paBa, KOJIM BUOKPEMJIIOIOTHCS TIPUBATHI i MyOJ1iYHi MpaBOBIAHOCH -
HU, rajly3eii; KoJu ineTbcs Mpo LMBLIbHI MPaBOBIIHOCUHM; MTiara-
JIy3eii, 10 JO3BOJISIE BUILUTUTH PEYOBi, KOPIIOPATUBHI, 3000B’SI3aJTbHI,
BiITHOCMHMU 1100 BUKJIIOYHMX TpaB, KUTJIOBI, CiIMEIHI Ta CIagKOBI
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BimHocuHu. [Ipu nboMy Ha 1ITadEi Miaranrysi npouec AudepeHIli-
allil He 3YMUHSEThCS; PyXalouMCh Jali, y TUIOLIMHI TAKUX BHYTPIillIHBO-
rajiy3eBUX YTBOP€Hb, SIK iHCTUTYTH i CyOIHCTUTYTH, MOXYTb OyTHU
Ha3BaHi BEKCEeJIbHi, PO3PaxyHKOBI, iMOTEeYHi Ta iHIIi IXBLIbHI TpaBO-
BimHOcuHM. OTXe, CITaJKOBE MPaBO SIK BiTHOCHO caMOCTiiTHa, BiTo-
co0JieHa, HaJiJieHa BJaCHUM METOIOJOTiYHUM arapaToM Iiaranry3b
Yy CBOEMY (DYHKIIIOHYBAaHHI CTUKAETHCS 3 BUAHUKHEHHSIM Ta JUHAMI-
KOIO CITaIKOBMX MTPaBOBiTHOCUH. APTyMEHTOM Ha KOPUCTb HEOOXi 1~
HOCTI BU3HAHHS 3a CMAJKOBUMM MPaBOBiIHOCMHAMMU MpaBa Ha ic-
HYBaHHS CJIiJl BU3BHATHU IIEBHY aBTOHOMIIO CITaIKOBOT'O TIpaBa y CHC-
TeMi LuBiabHOTO npaBa. CnagkoBe MpaBo HE TiJILKU Ma€ BaCHUI
npeaMet (y paMKax IIpeaMeTa IUBITLHOTO MpaBa), ajie if BUKOPHC-
TOBYE iHIIII YNHHUKU, 30KpeMa MPUHILUIIU CITaJKOBOTO MpaBa. Yce
1€ BIJIMBAE HAa MOXJIUBICTb BUOKPEMJIEHHS CITaAKOBUX MPaBOBi-
HOCHH SIK caMOCTiiiHOoi Kateropii. I1py iboMy LIiIHHICTh KaTeropii
CMaJKOBUX MPaBOBIAHOCUH Bi0OpaKaeThCS Y IBOX HAMPSIMKaXx:

— HayKOBO-KaTeTopiiiHa — IJIsS1 HAyKOBOTO ITi3HAHHS CITagKO-
BOTO IpaBa;

— iHCTpyMeHTaIbHA — BUCTYITA€ iHCTPYMEHTOM PETYTIOBAaHHS,
Tepl 3a Bce y MMPaKTUYHOMY acIeKTi, KOJU (DOPMYIOThCS BiTHOCUHU
MiX KOHKPETHUMU 0co0aMu. Y 1IbOMY IUIaHI iCHY€ TPOTIO3UILiS BU-
3HAYUTH CTAIKOBI IIPABOBIMHOCUHM SIK 3aci, 32 JOTIOMOTOIO SIKOTO
abcTpakTHa HOpMa 00’ €KTUBHOIO LIMBIILHOTO MpaBa HaOyBa€ KOH-
KPETHOTO BUPAXKEHHSI B PETryJIIOBaHHI (haKTUUHUX CYCITUTBHUX BiTHO-
CHH, i OTHOYACHO SIK cHOCiO PeTYI0BAHHS LIUX CYCHiIbHUX BiTHOCUH
[10]. OgHak mpu 3acTOCYBaHHI TaKOIO MiIXOAy HE MPOTrsIaEThCS
CYTHICTb CIaJIKOBOTO IPaBOBiAHOIIEHHS, a JIUIIEC BUIIISIOTHCS
loro nmpusHayeHHs i GyHKIIi1 B cucTeMi LIUMBUIbHOTO mpaBa. Kpim
TOrO, CJIil BU3HATU HASIBHICTb Yy 1Lild MPOMNO3ULIil TIEBHOI JIOTIYHO1
TMOMMIIKHM, OCKIJIbKU cnocid peryaioBaHHS BiZTHOCUMH He MOXe OyTU
CaMUM BiTHOILLIEHHSIM, HaBiTh ITpaBoOBUM. ToMY BUC/IOBJIEHE OaYeHHS
CMaIKOBUX MTPaBOBITHOCHH HE MOXe CIIPUITMATHCS SIK iX 3aBepllieHa
KOHLIETILLis.

BucHoBku. Buxonsiuu 3 BUK/IaAeHOIO, CIiJl 3p0OUTH BUCHOBOK
Mpo CHaaKOBi MPaBOBIAHOCUHMU SIK MTPaBOBY (DOpPMY CIaaKyBaHHSI,
TOOTO TIepeXOIy TIpaB i 000B’I3KiB TOMepJI0i (pi3MIHOI 0co0M (cITa-
KOAaBIIsl) 10 iHIIMX OCi0 (CIAaZKOEMILIB) Y MOPSIAKY MTOCMEPTHOIO
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YHiBepcabHOTO (CIMaaKOBOro) mpaBoHACTyMHULITBA. CIIagKoBi MpaBo-
BiTHOCUHU MOXYTb iCHYBaTH JIUILIE SIK BiTHOCUHU MTPaBOBi, BilipBaHO
Bi/I MEXaHi3My TIPaBOBOTO PETYJIIOBAHHSI CTIa[IKyBaHHS BOHU HE (PyHK-
LioHy10Th. KpiMm TOro, CriagkoBi MpaBoBiTHOCUHU XapaKTepU3yIOThCs
TUM, 110 HE MOXYTb OYTH BiTHECEHI Hi 10 aOCOTIOTHUX, Hi 10 BiTHOC-
HUX, BOHU MOCIAAI0Th OCOOIMBE MiClle B CUCTEMi LIMBUIBHUX MTPaBO-
BiTHOCHH, HECYThb €(PEKT «yCiYeHOro» Cy0’€KTHOIO CKJIamy, MOXYThb
(yYHKIIIOHYBaTU SIK OCHOBHi 260 TOMOMiXHi MPaBOBITHOCUHU.

10.
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O. I1. ITeyennrii

K Bompocy o noHUMaHNH HACJIEICTBEHHOTO TPABOOTHOIIEHHSI
KaK npaBoBoii (opmbl

Aunomauus. B pabome npedcmasnena cospemennas npobaemamurka
HacnedcmeenHblx npasoomuouwenuti. Oceeuwjensl meopemutecKue 0NPOCh
HACAe0CMBEEHHbIX NPABOOMHOUEHUI KAK NPABOBOL (HOPpMbl HACACO08AHUA.
A8mop aKkyeHmuposan GHUMAHUe Ha 0COOEHHOCMAX IM020 8U0A NPABOOMHOULE-
HULL, KOMOopble NO360ASI0M ONpedeaumb UX IOPUOUHECKYyio npupoody, cooepicanue,
cneyuguxy.

Karouegste ca06a: HacredcmeenHoe npaso, Hacaed08aHUe, HACACOCMBEHHbIE
npasoomMHoOueHUs, HacAeo0Cmao.

O. P. Pecheniy
To the Question of Understanding the Inheritance Relation as a Legal Form

Summary. The work presents the modern problems of hereditary legal
relations. The author determined that it is insufficient to position hereditary legal
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relations only as a kind of civil legal relations, because it does not reveal their
essence, place in the mechanism of inheritance. The article covers theoretical
issues of hereditary legal relations as a legal form of inheritance. The author drew
attention to the peculiarities of this type of legal relationship, which make it
possible to determine their legal nature, content, and specificity. Hereditary legal
relations is not a purely scientific method, however, in the relationship itself, its
mechanics is such a technique that comes down to giving legal form to existing
social ties, which gives grounds to see the legal form of inheritance in inheritance.

In the article the author singled out different types and corresponding levels
of civil legal relations. Schematically, it is depicted as follows: first-order legal
relations — property and obligation; absolute and relative; contractual and non-
contractual; property and non-property (organizational), the second — corporate,
hereditary relations, the third — mortgage relations.

In the article, the author pointed out that the influence of law on existing
social ties is not limited to providing them with legal forms as a result of the
influence of law. We should talk about the emergence of digital forms of certain
social connections, reflected in the law.

Hereditary legal relations is a legal form of inheritance, that is a transfer of
rights and obligations of the deceased individual (testator) to other persons
(heirs) in the order of posthumous universal (hereditary) succession.

Hereditary legal relations can exist (change, terminate) only as legal
relations. Hereditary legal relations are characterized by the fact that they can
not be classified as absolute or relative, they occupy a special place in the system
of civil legal relations, have the effect of «truncated» subject composition, can
function as a basic or auxiliary legal relationship.

The author determined that the category of hereditary legal relations is
inherent scientific — categorical — for scientific knowledge of inheritance law,
and instrumental value — is a tool of regulation, when hereditary relations are
formed between specific individuals.

Differentiation of civil legal relations occurs when identifying the most
important components of the legal system: areas of law, when separating private
and public legal relations, industries, when it comes to civil legal relations,
subsectors, which allows to distinguish property, corporate, binding, exclusive
rights, housing, family and hereditary relations. The inheritance relationship is
considered not only as a method and means of legal regulation of relations that
arise in connection with the death of an individual — the testator.

Keywords: inheritance law, inheritance, hereditary legal relationship, heirs.
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CYTHICTb MYHIUUMNANBHO-
MPABOBOI NONITUKU AK PI3HOBUAY
NMPABOBOI MOJNITUKU AEPXABU

Anomauia. Cmamms npucesuena 00caiodlceHH0 Kameeopii «<npagoea no-
AIMUKQ», «<MYHIUUNANbHO-NPABOBA NOAIMUKA» MA 8USHAYEHHIO IX CYMHOCMI.
IIpoananizosano nioxodu do eusnauenHs npaeoeoi nosimuxu. Budireno myHi-
YUNAanbHO-NPago8y noAimuKy K OKpemull U0 npasoeoi noaimuku, npoanani-
308aHO ii pucu ma eu3HaueHHs, AKi 6YAU 3anPONOHOBAHI GUEHUMU 8 HAYKOBIl
saimepamypi. Hadano aémopcvke 6uzHaueHHs MyHIUUNAAbHO-NPABOBOI NoAimuU-
KU, sIKe 3anpPonoH0BaHO 00 8ICUBAHHSA Y DOKMPUHI npasa.

Karouogi caosa: npasosa nosimuka, MyHiyunaibHO-npagosa noAimuKa,
03HAKU MYHIYUNAALHO-NPABOGOI NOAIMUKU, BU3HAUEHHSA MYHIYINAAbHO-NPABO-
80i noAimuKu.

ITocraHoBka npo0aeMu. Y IOpUINYHINA Haylli aKTUBHO OOTOBO-
PIOETHCSI MUTAHHSI TPO BUOKPEMJIEHHST MYHILIMTIAIbHO-TTPaBOBOI
MOJTITUKU SIK CAMOCTIfHOTO pi3HOBMIY MpaBOBOi MmomiTuku [6; 18].
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PazoMm i3 TuM cepen y4eHUX BiICYTHSI €IMHA JyMKa II0A0 3MiCTy Ta
€JIEMEHTHOTO CKJIay Lli€i KaTeropii.

JUtst yKpaiHChbKOTO AEP>KaBOTBOPEHHS 3a3HAaY€HE MUTAHHSI HE
BTpayvya€ CBOET aKTyaJbHOCTI BX€ MPOTITOM JEKiJIbKOX OeCATUIITh
i HaOyBa€e 0COOJIMBOI TOCTPOTU B KOHTEKCTI MPOBeIeHHS pedopMu
JeleHTpati3alii Biaau.

AHani3 ocTaHHIX TOCTi/KeHb i myOJikamiii. Y HayKoBiii TiTepaTy-
pi 10 BUCBIT/IIOBaHHS ITPAaBOBOI Ta MYHILIMIIAIbHO-TIPABOBOI TOJIi-
TUKU 3BepTanucs Taki BueHi, 9K P. badbyHn, 0. baraytniHoBa,
O. Manpko, H. banannmina, A. IeBopkoB, C. Kopcakosa,
A. KoctiokoB, M. MaryszoB, C. Mypomuen, O. Octporasn,
B. Tpodimos, M. Lleperos Ta iH. HampampoBaHi pe3yJIbTaTi JOCITi-
J>KeHb BUMaraloTh CBOTO y3arajJbHEHHs i OCMUCIEHHS 3 METOIO
HaZaHHS iHTeTpaJIbHOTO BU3HAYCHHS MOHSTTS «MYHIIIUITAIbHO-
IpaBoOBa MOJITUKa» Ta 3’sICyBaHHS OCHOBHMX PUC JaHOI KaTeropii
3 MMOJATBIITNM MOXJIMBAM BUKOPUCTAHHSIM PE3yJIbTaTiB TAKOTO 10~
CJIIIDKEHHS Y JOKTPUHI MpaBa.

Merta cTarTi — Ha OCHOBI BUSHAYEHb i PUC «IIPABOBOI MOTITUKU»
SIK POJIOBOTO TMOHATTS 3MIMCHUTH aHaJli3 OCHOBHUX BU3HAYCHb Ka-
Teropii «MyHilMIIaJIbHO-IIPaBOBA TOJIITUKa», BUMIIUTU 1l OCHOBHI
PUCH Ta 3alPOIIOHYBAaTH aBTOPChKE BU3HAYCHHS, STKE OYI0 O MOXK-
JINBO BUKOPUCTOBYBATH Y HOKTPUHI IIpaBa.

Bukiaaa ocHoBHOro Martepiaay mocJigkeHHns. Ponb gepxaBu
y (popMyBaHHi MOJIITUKY B Pi3HUX Taly3sX MpaBa OyJja i 3aJIMIIAETh-
¢S MMPOBIIHOIO, a/IKe caMe IepKaBa OIiKYEThCS ONTUMI3alli€l0 Iopu-
JTUIHOTO IHCTPYMEHTAPIIO IJIT BIOCKOHAJIEHHS IIPAaBOBOTO PETYJIIO-
BaHHSI Pi3HUX cep KUTTEMISITBHOCTI CYCTiIbCTBA. Y 3B 513Ky 3 TUM,
1LIO iIHCTUTYT MYHILIMAJIbHO-TIPABOBOI MOJITUKU iCTOPUYHO, IHCTU-
TYLIHO i pOpMaTbLHO-OTIYHO OB’ I3aHWI 3 iIHCTUTYTOM TTPaBOBOL
MOJIITUKY, BUAAETHCS OOIPYHTOBAHUM Y MEPILy Yepry pO3mISIHYTH
MOHSTTSI MPABOBO1 MOJITUKU.

ITpobaeMa JOKTPUHAIBLHOTO BU3HAUEHHSI MTPABOBOI MOJIITUKUA
Oyna cpopmysiboBaHa 111e B KiHLi XIX CT. BiToMUM YYEHUM i ITOJTITUY-
HuM gistaem C. MypoMIieBUM, SIKHiT BBaXKaB, IO IIPESAMETOM ITpaBO-
BO1 MOJITUKU € OOCiIKEHHS TOTO, 1110 € €TaJJOHOM, J0 YOTr0 CJIiJl
IIparHyTH IIPH CTBOPEHHI IIPABOBOTO YCTPOIO Ta TOPSIKY (DYHKITIOHY-
BaHHg cycmiabcTBa [12; 13]. 3a3HauMMo, IO y CBOIM Mpailli
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«OrnpeneneHue U OCHOBHOE pasneieHue npasa» (1879), ae iiocs
He MPOo 3arajibHy HayKy MOJIITUKY MPaBa, a Mpo NPUKIIAAHY MOJITUKY
LIMBIJIBHOTO TIpaBa, yYeHUI HATrOJI0IIyBaB Ha HEOOXiMIHOCTI po3MexX-
YBaHHSI MOJIITUKY LIMBITLHOTO MpaBa, SIKe BUBYAE JMIIE T€, 110 Ha-
nucaHo, OYKBY 3aKOHY, i LIMBLILHO-IIPABOBY IOJIITUKY, SIKa BU3HAYAE,
SIKMM Ma€ OyTU TTpaBo, YOIo CJiJ MparHyTH, TOOTO «BU3HAYaE LiJIi
i IpuiioMU, SIKUMU MalOTh KEPyBAaTUCS 3aKOHOMABELb i cyaas» [12,
¢. 39] 3 meTo10 pechopMyBaHHS iCHYIOUOT'O i CTBOPEHHSI HOBOTO MpaBa.

OnHak OOIrpYHTYBaHHS HEOOXiTHOCTI BUOKPEMJICHHS «Ipa-
BOBOI MOJIITUKW» B CAMOCTIliHY KaTeropito Oyj0 HagaHO ITi3Hille
JI. TleTpaXXWIbKUM, SIKWIA BU3HAYMB ITPABOBY IMOJIITUKY SIK OKPEMUIA
Hanpsam dinocodii npasa, KU NOKIMKAHUI MOEAHYBATU 3HAHHS
PO MO3UTUBHE MPABO i3 CYCIIJILHUM i1ealoM 3 METOIO IMOKpaIlleHHS
SIKOCTi 3aKOHOAABCTBA LUISIXOM OO0 BAOCKOHAJIEHHS 32 I0TTOMOT 010
HayKOBO OOTIPYHTOBaHMX JOCHIIXKeHb [15, ¢. 97].

Ha cboroaHi BUIIISIOTH OisSUIbHICHUI Ta iIHCTUTYUIAHUMA Tif-
XOIHU IO PO3YMiHHS ITOHSITTS «IIPaBOBa ITOJIITUKA».

IpencraBHuky gisibHicHOTO miaxoay (B. Tpodimos, A. Jleminos,
K. IIIyHnikoB Ta iH.) BU3HAYAIOTh IPABOBY MOJIITUKY SIK AisSUTbHICTh
cy0’ekTiB moituku [4, ¢. 136—137]. Tak, B. TpodimoB Bu3HaYae
MPaBOBY MOJITUKY SIK «IIUJIECIIPSIMOBAHY MisUIbHICTh AEPKaBU 3i
CTBOPEHHSI IIPaBOBUX PillleHb, 1110 3 MAKCHUMaJIbHOI TOUHICTIO IIPO-
THO3YIOTh NTpaBoBi Hacaiaku» [17, c. 101].

Ha nipotusary nisiibHiCHOMY PO3YMiHHIO IPUXWJIBHUKY iHCTU-
TyuiitHoro migxony (M. Marty3oB, M. benses, b. 3apaBoMuciiosn,
€. KyMaHiH Ta iH.) BU3HAYalOTh MPAaBOBY MOJIITUKY K CYKYITHICTh
NEeBHUX YCTAaHOBJIEHUX Lijieil, 3aco0iB, 3aBAaHb, HOpM. Tak,
M. Marty30B XxapakTepUu3ye MPaBOBY MOJITUKY SIK KOMILIEKC LIiJIei,
3ac00iB, 3aBIaHb, IPOTrpaM, YCTAHOBOK, 110 peasli3yloThesd y cdepi
Iii ipaBa i untssxoM mpasa [ 10, c. 6].

Ctig BigMIiTUTH, 11O OOMIBA TiIXOIM ITOBHICTIO HE PO3KPUBAIOTh
CYTHICTb KaTeropii «ImpaBoBa MOJiTUKa», TOMY IOLIJIbHUM € HaBe-
JIEHHSI BU3HAYEHHS, SIKE TTOENHYE B COOi BUIIE3a3HAUYCH]I HATTPSIMKU.

TakuM BU3HAUYEHHSIM, SIKE iIHTErpY€E BCi HAMOLIbII 3HAYYIII Xa-
PAKTEPUCTUKHU MPABOBOI MOJITUKHU, MOXHA BBaXKaTu BU3HAUYEHHSI,
HamaHe O. MajgbKoM, SIKUH ITiI TIPaBOBOIO TOIITHKOIO pO3YyMi€ Ha-
YKOBO OOI'PYHTOBaHY MOCIiIOBHY i CUCTEMHY AisIIbHICTD IepsKaBHUX
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i MyHillMIaJIbHUX OPraHiB 11100 BIOCKOHAJEHHS €(PEKTUBHOTO
MeXaHi3My MPaBOBOTO PEryJIIOBaHHS, IUBLTiI30BAHOTO BUKOPUCTAH-
HS IOPUANYHUX 3aCO0iB Y JOCSATHEHHI TaKUX ITijIeii, SK HalOLIbII
MOBHe 3a0e3IeueHHsI MpaB i CBOOO JIIOAWHU i rpoOMaJssHUHA, 3Mill-
HEHHS IUCLUIIIHU, 3aKOHHOCTI i TIpaBOIOpPsaKY, (GOpMyBaHHS
MPaBOBOI IeP>KaBHOCTI i BUCOKOTO PiBHSI MPAaBOBOI KYJILTYPH B 3KUT-
Ti cycnizbCTBa i1 ocodbucTocTi [9].

Hapasi B pi3Hux raay3sx nmpaBoBUX 3HaHb BUIUISIOTH OKpEMi
rajgy3eBi BUIM MPaBOBOI MOJITUKU: KPUMiHAJIbHO-TIPaBOBY [14],
KOHCTUTYLIIHY [8; 16], unBinbHO-1IpaBoBy mojituku [11] Ta in. 3a
TaKMUX YMOB He 3ajIAIIujIacs 0e3 yBaru i MyHIilIMITaIbHO-TIpaBOBa
ITOJTITUKA, BU3HAYCHHS SKOI HEOTHOPA30BO HamMaraiamucs cpopmy-
JIIOBaTH B HAyKOBIi1 JliTepatypi.

Tak, Ha nymky B. TpodimoBa, MyHillMTalbHO-TpaBOBA MOJIITU-
Ka — lIe oIocepeaKOoBaHa MpaBOM AisUIbHICTh OpraHiB Aep>KaBHOI
BJIaJY Ta MIiCLIEBOTO CAaMOBPSIAYBaHHS, a TAKOX MiCILIEBO1 I'poMaau
(B1acHe HaceJleHHsI ) IIOI0 3MIITHEHHSI MeXaHi3MiB yJacTi HaceJIeH-
HS1 Yy CaMOBPSIyBaHHi, CTBOPEHHSI OpraHizaliifHO-TIpaBOBUX YMOB
IIJIST CTIMKOTO CAaMOCTIiTHOTO PO3BUTKY MYHIIIUTIATbHUX YTBOPEHb,
MoOyIOBY TEOPETUYHO OOIPYHTOBAHOI Ta e(DeKTUBHO JIiF0401 MOJIe-
JIi B3BAEMOBITHOCHH JIep>KaBHOI BJIaJId Ta MiCLIEBOIO CAMOBPSIIyBaH -
Hs [18].

Oco01BOI0 03HAKOIO TaHOTO BU3HAYEHHS € Te, 10 MiclieBa
rpoMaaa HaBeAeHa SIK Cy0’ €KT peasri3allii MyHiIIUIaIbHO-TIPaBOBOI
nomiTuku. ToOTo SIK cy0’€KT, HaAiIeHU I MyOJIiYHOIO BJIaA0I0, SIKUI
06e3nocepenHbO OEpe YUacThb y MPUNHSTTI BIaJHUX PillleHb, € JXKe-
peioM MiclieBOi Biaau, a ToMy, Ha nyMKy B. TpodimoBa, Mmoxe
BBaxXaTucs cy0’e€KTOM peajtizallii MyHilMITaJIbHO-TIPaBOBOI MOJIi-
TUKU.

ITpoTe npu BU3HAYEHHI CYy0’€KTiB MyHIiLIUTAIbHO-TPAaBOBOI T10-
JIITUKY HAWO1IbII YaCTO HAYKOBLI BUXOJSTh i3 3araIlbHOTEOPETUUHUX
ySIBJIEHb TIPO Cy0’€KTIB MPAaBOBOI MOMITUKHU, i IKUMU PO3YMilOTh
JIep>KaBHi Ta MyHiUMNaIbHI opranu. Tak, Ha TPOTUBArY MTOMEPETHBO-
MY BU3HAUe€HHIO, HaIBHUM € i1 iHmuit minxin: FO. barayrninoBsa Ta
O. Manbko po3yMitoTh MMil MYHiIMIIaJbHO-TPABOBOIO MOJITUKOIO
MOCJIAOBHY i LIJIECOPSIMOBAHY IOPUINYHY NisUTbHICTh OPTaHiB Mic-
1IEBOI'0 CaMOBPSIIyBaHHS, sIKa HE CylIepeYUTh IPaBOBili MOJITUILI
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JIiepKaBy B LIJIOMY, 3AiliCHIOBaHY B iHTepecax HaceJeHHs, 1110 TPo-
JKMBA€E Ha TEPUTOPii KOHKPETHOTO MYHILIMITAIbHOTO YTBOPEHHS,
i CIIpsIMOBaHY Ha ONTHUMI3allil0 MYHILIMITAILHO-TPABOBOTO PETYJII0-
BaHHS [2; 3].

V nanomMy BU3HaYeHHI Cy0’€KTaMU MYHIIIUTIATbHO-TIPABOBOI 1O~
JIITUKY BBaXKalOTHCSI BUKJIIOUHO OpPraHu MiCLIEBOTO CaMOBPSITYBaHHSI.
Pa3om i3 TUM cJ1i BiTMiTUTH, 110 MTPOBENeHHS €(DEKTUBHOI MYHIlLIU-
MaJbHO-TTPABOBOI MOJIITUKA HEMOXKJIMBE 3a BiICYTHOCTI I1OTIOMOTH
JepXaBu, TOMY 1110 TUTbKU Y JepKaBU HAsIBHI pecypcu 17151 3a0e31e-
YeHHSs peaJiizallii E1MHOI MyHilMIIaJIbHO-ITPABOBOI MOJITUKHU B YCiX
perioHax. Ha xaib, 3apa3 MyHiIMIaJbHi YTBOPEHHS y JAepXKaBax
CH/I He BOIOMIIOTH TAMU €KOHOMIYHIUMU pecypcaMu, sIKi HeOOXimHi
Ta JOCTATHi JJis MPOBEACHHS CaMOCTIiHOI MOJIITUKHU, Y 3B’SI3KY i3
YUM JIep>KaBHi OpraHu MOBUHHI OYTH BKJIIOUEHI B KOJIO CYy0’€KTIB, sIKi
peatizyloThb MyHilIMNaJIbHO-TIPABOBY MOJITUKY, OCKIIBKM caMe BOHU
MaloTh y CBOEMY PO3IOPSIIXKEHHI HE0OXinHY (piHaHCOBY 0asy [7].

P. baOyH Bu3Hayae MyHILUIIAIbHO-TIPABOBY TIOJIITUKY SIK CHUC-
TEeMy B3a€EMOY3TOJKEHUX IIiJIeii caMOBPSIIHOI AisSIBHOCTI Ta MeXa-
Hi3MiB ix peanizailii. Taka mosiTUKA IPYHTYETHCS HA 3aCTOCYBaHHI
BJIATHUX TOBHOBaXKEHb, IKUMU HaIJICHE MiCLIeBe CAMOBPSIIyBaHHSI.
[Tpu bomMy MpaBo BUCTYIA€E 0OMEXYBAIBHUM (PAaKTOPOM, 1110 BU-
3HA4Ya€e MeXi J03BOJICHOTO B Tiil UM iH1Ii# cuTyalii. BonmHouac npa-
BO HE Ja€ BilIOBili Ha 3alMTaHHs, 1[0 B MeXaX YUHHOTO 3aKOHO-
JTaBCTBa JOLIJILHO POOUTH, a Bij 4oro i BimmoBuTHcd [1, ¢. 21].
Tob6T0 JaHe BU3HAUEHHSI HOCUTh PAMKOBUI XapaKTep i He 1a€ TTOBHO-
ro po3yMiHHS BiTHOCHUH, $SIKi BKJIIOYA€E B ce0e KaTeropist «MyHily-
najibHO-IPaBOBa IOJIITUKAY.

Ha nymky A. ITeBopkoBa, MyHillUITadbHO-TIpaBOBa MOJIiTHKA
€ HayKOBO OOI'PYHTOBAHOIO, IIiJIeCTIPSIMOBAHOIO, TNIAHOMiPHOIO
i CUCTEMHOIO HisUIbHICTIO Iep>KaBHUX i HeJep:KaBHUX CTPYKTYP, 1110
3MMIICHIOETHCS 3 METOTO 3a0€e3ITeUeHHS TIpaB TPOMAaIsH, 30KpeMa, Ha
CcaMOCTiiiHe BUpilIEeHHS NTUTaHb 3a0e3MeUeHHs XUTTENISITbHOCTI
MiCILIEBOTO HACEJIEHHS, CTBOPEHHS iHCTUTYLIOHAJIbHUX rapaHTil
i (hopMyBaHHSI MeXaHi3MiB 3/1iiiICHEHHS MiCILIEBOTO CAMOBPSITyBaHHSI
1o Bciil Teputopii AepxaBu [S]. ¥ naHOMy BU3HaY€HHI BUIAETHCS
CITipHUM (POPMYITIOBAaHHS 00’€KTa MYHIIIUITAIBHO-TIPABOBOI TTOJTi-
TUKHU. 30KpeMa, MiclieBe CaMOBPSIAYBaHHS PO3YMIETHCS TiIbKU SIK
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MpaBo TPOMaJISIH Ha CAMOCTiliHe BUPIillIEHHS MUTaHb 3a0e3MeYeHHS
SKUTTEAISIBHOCTI MiCLIEBOTO HACEJIEHHSI, TTPOTE BOHO € TaKOX (pop-
MOIO ITyOJIiYHOI BJaau, Pi3HOBUIOM COLIiaJIbHOTO YIIPaBJIiHHSI, OJ1-
Hi€l0 3 OCHOB KOHCTUTYLiiiHOTO Jany. BBaxxaemo, 1110 y 3amnpormno-
HOBaHOMY BU3HA4YeHHi iCTOTHO 3BY>XeHE MOHATTS 00’ €KTa MyHII[1-
MajJbHO-MPaBOBOI MOJITUKHU, pa30M 3 TUM caMe LISl CTPYKTYpHa
CKJIaJioBa IMTOBMHHA 0e3IT0cepeIHhO BU3HAYATH BUAOBY i TalTy3eBY
cnen@iky KaTeropii «MyHiIMITaIbHO-TIPABOBa MOJITUKA» i1 00y-
MOBJIIOBATH 11 BIIMiHHICTb BiJl iHIIIMX BUIiB TPABOBOI MOJTITUKU.

JlocuTs 11iKaBe, MPOTE pa3oM i3 TUM He JOCTAaTHbhO MOBHE, Ha
HAIIl TOMJISIT, BU3HAYEHHSI MYHIIIMITaJbHO-TIPABOBOI MOJIITUKY A€
M. LiepeHoB, po3ryisiIalouH ii IK HaBasKJIMBIIILIMI eJIEMEHT MeXaHi3-
MY IOJIITUKO-TIPABOBOI IHCTUTYLIIOHAJI3allil BIaagyd HapoOAdy, 1110 3a-
Oe3rneuye PYyHKUIOHYBAaHHS iHCTUTYTIB MiCLIEBOTO CAaMOBPsIIyBaHHS
B IEMOKpATUYHIill Aep:KaBi, pe3yabraT 00’ €IHaHHS IPaBOTBOPUMX,
MPaBO3aCTOCOBHUX, COLliaIbHO-€KOHOMIUHUX, OpTraHi3alliiiHUX
i MIOKTPMHAJIBHUX PECypCiB, CIIPSIMOBAHUX Ha BUPIIIICHHS HaliBaX-
JIMBIIIUX MPo0JieM Ha MiclieBoMy piBHi [ 19, c. 8]. [IpoTe naHe Bu3Ha-
YEHH$ HE MICTUTh BKa3iBKU Ha TaKi HAWBaXJIMBIllli CTPYKTYPHi eJie-
MEHTH MYHiLIMITaJIbHO-ITPaBOBOI MOJITUKH, SIK ii 00 €KT i Cy0’€KTH.
Takox 3aMicTh TPaaAULITHOTO PO3YMiHHS MPAaBOBOI MOJTITUKU SIK
LIJIECTIPSIMOBAHOI, CUCTEMHOI MisIJIbHOCTI AepKaBHUX 1 HeJeP>KaBHUX
CTPYKTYP MYHIIIMITaJIbHO-TIPaBOBa IOJIiTMKA OyJia BU3HAYeHA Yepe3
Kareropito «pe3yabrar». [IpoTe MyHilMnaibHO-IpaBoBa MOJiTUKA
HE € CTAaTUYHOIO KaTeropi€elo.

Ha miacraBi BUkjiaqeHOro MoXxHa MiICyMyBaTH, 110 MYHillU-
MMaJIbHO-TIPABOBIii MOMITUILI TpUTaMaHHI TaKi pucH: 1) BoHa € pi3HO-
BUIIOM MPaBOBOI MOJIITUKY; 2) 1Ie HAyKOBO OOIPYHTOBaHA, LIJIECIIPsI-
MOBaHa, MJaHOMipHa i CUCTEeMHa JisJIbHICTD JepKaBHUX i Heaep-
>)KaBHUX CTPYKTYp; 3) ii 06’€KTOM € MiclieBe CaMOBPSIAYBaHHS SIK
OJTHA 3 OCHOB KOHCTUTYIIIAHOTO JIamy.

VpaxoByouu BUKJIafieHe, MyHILUITAIbHO-TTPABOBY MOJIITUKY CJIiJI
PO3YMITH SIK TaTy3eBHil BUI TTPAaBOBOI TOJIITUKY, 1110 BUPAXKAETHCS
Yy HayKOBO OOI'PYHTOBaHIi, LILJIECIIPSIMOBAHIlA, MJIaHOMIpHIli i cuc-
TeMHil TisUIbHOCTI Aep>KaBHUX i HeAePKaBHUX CTPYKTYP, IO MPO-
BOIMTHCST 3 METOIO PO3BUTKY U 3a0e3MeUeHHS (DYHKIIIOHYBaHHS
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MiCIIEBOTO CaMOBPSIAYBAaHHS SIK OAHI€T 3 OCHOB KOHCTUTYLiiAHOTO
namy.

BucnoBku. Y nocnigkeHHi OyJio 30iiiCHEHO aHajli3 BU3HAYEHHS
Ta puC MPaBOBOI MOJIITUKU, Ha IMiACTaBi IKOro OY/J10 BUAIIEHO OKpe-
MU ii BUA — MyHIIMITaJIbHO-TIPaBOBY MOJITUKY. 3a3HAaYEHO, 1110
CYTHICTbh MYHILIMITAJIbHO-TIPABOBOI MOJITUKU 3aTUIIAETHCS MPe.-
METOM HayKOBMX AUCKYCili. ABTOpOM 3arpoIioOHOBaHe iHTerpajibHe
BU3HAYEHHSI MYHILIMNaAbHO-IPAaBOBOI MOJITUKM, BUAIIEHO ii pucHu
Ha IiIcTaBi y3arajJbHeHHsI OKPEMMX BU3HAUY€Hb, IIPOIIOHOBAHUX
y HayKOBMX JOCTIIKEHHSIX.

3a3HayMMo, 1110 MYHillMNaJIbHO-ITpaBOBa MOJITHUKA Nepeadavyac
JliaJIoT YY€HUX i MTPAaKTUKiB 3 METOI0 BU3HAYEHHS CTpaTeTiuHUX Opi-
€HTUPIB PO3BUTKY CUCTEMHM IIPABOBOIO PEryJIIOBaHHSI MiCIIEBOIO
CaMOBPSIAYBaHHSI Ta PO3POOKH BiMOBIIHOIO iIHCTPYMEHTAPIIO, OLIiH-
KM ioro eeKTUBHOCTI Ta 3a0e3rneueHHs IKocTi. BBaxaemo, 1110
HayKOBi pO3pO0OKHU, MPUCBSAYEHI MyHILIMITAIbHO-TIPABOBIii MOMITHLI,
3[aTHI COPUSITU MPOBEACHHIO peOpM y cydacHilt YKpaiHi.
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CymHOCTh MyHHIIUTIAJILHO-NIPABOBO MOJTUTHKH KAK PA3HOBHIHOCTH
NPaBOBO# MOJMTHKH FOCYAapCTBA

Annomauus. Cmamos nocesujeHa Uccare008aHu0 Kameeopuil «<npagoeas
NOAUMUKA», «<MYHUUUNANbHO-NPABOBAS NOAUMUKA» U ONPEOeNeHUIO UX CYU4-
Hocmu. IIpoananusuposanst nooxodvl K onpedeseHuro npagogoil NOAUMUKLU.
Bbidenena MyHuyunanbHo-npagosas NOAUMUKA KaKk 0moeavHblii 8U0 npagoeoil
NOAUMUKU, NPOAHAAU3UPOBAHDBI ee HepMbl U OnpedeseHus, Komopoie Oblau nped-
J0JICEHbL YHEeHbIMU 8 HAYHHOU Aumepamype. Bvigedeno aemopckoe onpedenenue
MYHUUUNAALHO-NPABOBOL NOAUMUKU, KOMOPOe NPednodiceHo K YnompebaeHuo
6 dokmpuHe npaaa.

Karouesvie caosa: npagosas noaumuka, MyHUyUNAaNbHO-NPago8as noau-
muKa, nNPU3HAKU MyHUUYUNAAbHO-NPAGOBOL NOAUMUKU, ONpedeneHUe MYHUUU-
NanbHO-NPagoeoll NOAUMUKLU.

V. Yu. Marchenko
The Essence of Municipal Legal Policy as a Type of Legal Policy of the State

Summary. The article is devoted to the study of the category of municipal
legal policy, namely, the search for an optimal definition of this category and its
main features in order to further usage of such developments in research and
doctrine of law.

The main definitions of the category of legal policy are analyzed, its main
features are highlighted. The problem of allocating a separate legal policy was
identified at the end of the XIX century by the famous scientist and politician
S. Muromtsev. Substantiation of the need to create a science of «legal policy» was
later given by L. Petrazhytskyi. Today there are «activity» and <institutional»
approaches to understanding of the concept of «legal policy». V. Trofimov, as
a representative of the «activity» approach, defines legal policy as «purposeful
activity of the state to create legal decisions that accurately predict the legal
consequences». N. Matuzov, as a representative of the «institutional» approach,
characterizes legal policy as a set of goals, means, tasks, programs, attitudes that
are implemented in the field of law and through law. The definition that integrates
all of the most important characteristics of legal policy is the definition provided
by A. Malko, who understands legal policy as a scientifically based consistent
and systematic activity of state and municipal bodies to improve the effectiveness
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of the mechanism of legal regulation, civilized usage of legal means to achieve
such goals as the fullest protection of human and civil rights and freedoms,
strengthening discipline, law and order, the formation of legal statehood and
a high level of legal culture in the life of society and the individual. It is noted that
currently in different areas of legal knowledge there are some independent types
of legal policy.

The definitions of municipal legal policy proposed by various scholars are
considered. The advantages and disadvantages of these definitions are stated.
The definitions that deserve the most attention are given. V. Trofimov believes
that municipal legal policy is a law-mediated activity of public authorities and
local governments, as well as the local community (own population) to strengthen
the mechanisms of public participation in self-government, creating organizational
and legal conditions for sustainable self-development of municipalities, building
a theoretically sound and effective model of the relationship between state power
and local self-government. Yu. Bagautdinova and A. Malko understand the
municipal legal policy as a consistent and purposeful legal activity of local
governments, which does not contradict the legal policy of the state as a whole,
carried out in the interests of the population living in a particular municipality,
and aimed at optimizing municipal regulation. A. Gevorkov believes that municipal
legal policy is a scientifically sound, purposeful, planned and systematic activities
of state and non-state structures, carried out to ensure the rights of citizens, in
particular, to independently address the livelihoods of local people, create
institutional guarantees and mechanisms implementation of local self-government
throughout the state. N. Tserenov considers municipal legal policy as the most
important element of the mechanism of political and legal institutionalization of
people’s power, which ensures the functioning of local government in a democratic
state, the result of combining law-making, law enforcement, socio-economic,
organizational and doctrinal resources to address the most important problems
at the local level.

1t is noted that the municipal legal policy has the following features: 1) it is
the type of legal policy; 2) scientifically substantiated, purposeful, planned and
systematic activity of state and non-state structures; 3) the object of municipal
legal policy is local self-government as one of the foundations of the constitutional
order.

Based on the study, it is determined that municipal legal policy should be
understood as a legal policy, which is expressed in scientifically sound, purposeful,
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planned and systematic activities of state and non-state structures, conducted to
develop and ensure the functioning of local government as one of the foundations
of the constitutional order.

Keywords: legal policy, municipal legal policy, signs of municipal legal policy,
definition of municipal legal policy.
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A. B. Haymenko, acriipantka HIII mepxxaBHOTO OYy-
NiBHULITBA Ta MicueBoro caMoBpsinyBaHHst HATIpH
VYkpainu

OCHOBHI MPUHLKUNN
EJJEKTPOHHOIO YPAAYBAHHA

Anomauyisa. Y cmammi npoananizogano 0CHOGHUL NOHAMIUNUL anapam
y cpepi enekmponHo20 ypadyeanHs. 3’9c08ano nioxoou 00 po3yMiHHSA OCHOGHUX
NPUHUUNIE e-ypA0Y8aHHs 05 eheKmMUBHOR0 1020 8NPOBAOICEHH MA QYHKUIO-
nyeannsa 6 Ykpaini. Ilpoananizoeano Poznopadicenns Kabinemy Minicmpie
Yipainu «Ilpo cxeanrenns Konyenuyii pozeumky enekmpoHH020 yps0y8anHs
6 Ykpaini» 3 memoro 0ocaiddicenHs 3aK0H00a84020 3aKPiNAeHHs OCHOGHUX NPUH-
yunie e-ypadysanns. 30iilicheHo Kaacugikauiro 8Ka3aHux NPUHUUNIe ma ix
V3a2anbHeHHs.

Karouoei caosa: enexmponne ypaodysanis, NPUHLURU eAeKMPOHHORO YP0Y-
8aHH5, IHHOPMAYUIUHO-KOMYHIKAUILIHI mexHoA02IE, IH(opMayiiiHe CYCRinbemeo.

ITocranoBka npoosieMu. CydyacHe CYCITUIBCTBO Bilpi3HSETHCS
CTPIMKUM PO3BUTKOM iH(opMaItiitHux TexHoJoriii. 11 kombopTHOI
SKUTTENISTBHOCTI JIIO/IEN CTBOPIOETHCS €JIEKTPOHHE YPSIIyBaHHSI SIK
cHcTeMa B3a€EMO/Iii OpraHiB MiCIIEBOTO i perioHAJIbHOTO PiBHS Ta Ha-
cesieHHs. B oCHOBY 11i€1 B3aeMo/il ok1aaeHo oOMiH iH(opMmalli€to,
1110 CIIPOIIYETHCS 3a IOIMIOMOTOI0 BUKOPUCTAHHS Mepexi IHTepHeT.
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J1nst e(beKTUBHOTO BIPOBAIXKEHHS €JIEKTPOHHOTO YpsIIyBaHHS
Ha LUEHTPATbHOMY, PEriOHATBLHOMY i1 MiCLIEeBOMY PiBHSIX HEOOXiTHO
JIOCTiINTH OCHOBHI IMIPUHIIUIIA, HA SIKMX BOHO IPYHTYETHCS.

AKTyanbHiCTh 00paHOI TeMUu € 0e33amepeyHolo 3 OrJsiay,
ITO-TIepIIie, Ha CTPIMKMIT PO3BUTOK i TTOITY/IIPU3allif0 BUKOPUCTAHHS
y TJ100aJIbHOMY iH(OpMallifHOMY CYCHiIbCTBI iH(popMalliiiHO-KO-
MYHIKaIliHHUX TEXHOJIOTIl Ta, TO-ApYre, 3BaXKalouu Ha BaXJIUBICTh
iei cpepu 111 AepxKaBU, OCKIIbKYM PO3BUTOK y HATIPSIMi peatizariii
€JICKTPOHHOTO YPSITyBaHHS BilOOpaskeHO B 3aKOHOJABUMX aKTax
VYKkpainu Ta BXe e(peKTUBHO I YCHIIIHO Peali30oBYEThCS B iHIINX
JiepxkaBax CBiTYy.

AmnaJti3 ocTaHHIX I0CTi/KeHb i myOaikamiii. J{ocimkeHHIM MUTaHb
CTBOPEHHSI €JI€KTPOHHOIO YpsIAyBaHHS Ta IOr0 OKpEeMUX aceKTiB
y cBOix npatsix 3aiManuch O. lepravos, . XKunses, H. Knu,
0. Mociit, K. JIunwos, C. [Toxiranceknit, M. @iress. Jlocsin ympo-
BaJXKEHHS e-IeMOKpaTii Ta e-ypsiAyBaHHS B YKpaiHi BUBUAIU
C. JI31060a Ta B. HectepoBuu.

JlocnimKeHHIO 3acaj i MPUHLMITIB YIIPOBaIKEeHHS Ta (PyHK-
iOHYBaHHS €JIeKTPOHHOTO YpSIAYBAaHHS MPUCBIUICHO Tpalli
O. bapanosa, O. Bunnukona, O. Tonoo6ynbkoro, M. JIeMKoBOIi,
B. lienko, 1. Koniymiko, M. Jlauu6u, /1. JIsnina, B. [TapxomeHKo,
O. Paguenko, A. Cepenkara, 0. Conomko Ta iH.

BuiesazHaueHi HayKOBLi poO3rasigany JUlIe OKpeMi aclieKTH
MPUHIIMIIB €JEKTPOHHOTO ypsiayBaHHs. HaToMmicTh MeTOl0 Wi€l
CTATTi € 3aCTOCYBaHHS KOMITJIEKCHOTO ITiIXOAY 10 aHaJIi3y 3asiBIeHOI
MMpOOJIEMATHKMH, IO ACTh 3MOTY OCSITHYTH BECh KOMITJICKC TTPUHIIH-
ITiB €JICKTPOHHOT'O YpsIIyBaHHS Ta ¢(DeKTUBHO BIIPOBAIKYBaTH I pe-
aJli30BYBaTH e-ypsiaAyBaHHsI B YKpaiHi.

Bukian ocHOBHOro Martepiaay mocaimkeHHss. CUCTeMHMI TTiaXim
IO PO3YMiHHSI OCHOBHUX MPUHIIUIIB €JIEKTPOHHOTO YpSIAYBaHHS
OB’ sI3aHUIA 3 aHAJII30M CYTHOCTI ITOHSTTS €-YPSAyBaHHS.

YV HaykoBiii JiTepaTypi MOXHa 3HaWTHU Pi3Hi iHTEepIipeTaLii mo-
HATTS «€JICKTPOHHE YPSIAyBaHHS», TIPOTE BCi BOHW HECYTh IPHOJIN3-
HO ofHe Ii Te came 3MicToBe HanoBHeHHs1. Ha nymky A. MaiiokiHa,
e-ypsiIyBaHHS — 1ie CMOCi0O opraHisaliii Bjaay 3a JOIMOMOIO0 Mpo-
rpamMHoO-arnapaTHMX 3aco0iB i CUCTeM JIOKaJIbHUX iH(opMaiiiH1X
Mepex, 110 3a0e3Mnevye BiIKPUTICTh i MPO30picTh (PYHKIIOHYBaHHS
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OpraHiB BlIaJy, BUACHUI i MOBHMIA JOCTYII 10 iH(OpMaLii 1010 mi-
SUTBHOCTI OpraHy, MPOCTe i JOCTYTMHE 1IOIEHHE CILIKYBaHHS 3 BI0I0
rpoMasH, MPeICTaBHUKIB Oi3HECY Ta HEYPSIIOBUX opraHizartiii [1].

B iHIuMx mxepenax eJeKTPOHHE YPSIAyBaHHS PO3YMIETHCS SIK
cnocib opraHizauii 1ep>KaBHOI BJIaIv 3a JOITOMOIOI0 CUCTEM JIOKAJIb-
HUX iH(pOpMaLiitHUX MepeK i CETMEHTIB I100aJIbHO1 iH(opMaLiitHOT
Mepexi, sika 3a0e3nevye (yHKIIOHYBAaHHS MEBHUX CITYXKO0 Y pexXuMi
peaJlbHOro Yacy Ta poOUTbh MaKCHMaJIbHO MPOCTUM i JOCTYITHUM
IIOJICHHE CITIJIKYBAaHHS IPOMaAsiHUHA 3 O(illifHUMU yCTaHOBaAMU
[2, c. 6].

V BullleHaBeIeHUX TTOHATTSIX e-ypsiAyBaHHSI BUZHAUAETHCS SIK
cnoci6 opraHizauii isuibHOCTI. Ta € I iHIII MOTJISIAU, e HaPUKIa,
11e MMOHSTTSI PO3KPUBAETHLCS HE SIK CITOCiO, a sIK (hopma opraHizailii
uniei mignpHocti. Tak, y Po3nmopsaxenni Kabinety MiHicTpiB
Ykpainu Bin 20 BepecHst 2017 p. Ne 649-p «I1po cxBaneHHst KoHuenitii
PO3BUTKY €JIEKTPOHHOTO YPSIIyBaHHS B YKpaiHi» e-ypsaAyBaHHS
€ (popmolo opraHizailii Aep>kaBHOIO YIpaBIiHHS, sIKa CIIPUSIE TTiI-
BUIIEHHIO €(heKTUBHOCTI, BIIKPUTOCTI Ta MPO30POCTi MisIbHOCTI
OpTaHiB JepXXaBHOI BIaIM Ta OPTaHiB MiCIIEBOTO CAMOBPSIAYBaHHS
3 BUKOPUCTaHHSM iH(QOopMaliiiHO-TeJIeKOMYHIKaLliHHUX TeXHOJIOTi i
1151 (popMyBaHHSI HOBOTO TUITY JIEPXKaBU, OPIEHTOBAHOI Ha 3aI0BO-
JIEHHST ToTpe® rpoManstH [3]

YhpoBaakeHHs e1eKTPOHHOIO ypsiAyBaHHS Mepeadavyae CTBO-
pEHHS IKiCHO HOBUX (DOPM OopraHi3allii JissTbHOCTi OpraHiB Jep>kaB-
HOI BJIaIM Ta OPraHiB MiCIIEBOTO CaMOBPSIAYBaHHs, X B3aEMO/Iil0
3 rpOMaJiiHaMU Ta Cy0’€KTaMU rOCMOJAPIOBAHHS LIUISIXOM HaJaHHS
JOCTYITY 10 Aep>KaBHMUX iH(GOPMAaLiTHUX PecypCiB, MOXIMBOCTI
OTPUMYBATH €JIEKTPOHHI aAMiHICTPaTUBHI MOCIYTU, 3BePTATUCS 10
OpraHiB AepXaBHOI BJaay Ta OpraHiB MiCLIEBOTO CaMOBPSIIyBaHHS
3 BUKOpUCTaHHAIM [HTepHeTy. Jlep:KaBHa IMOJITHKA eJIeKTPOHHOIO
ypsimyBaHHS cIipusie (pOpMyBaHHIO TAKMX IIPOTPECUBHUX BiTHOCUH
BJIaJIN, CYCITIJILCTBA, IPOMAaIsTHUHA Ta JIIOAUHU, Oi3HECY, SIK TapTHEP-
CTBO Ta MiABUIICHHS e(PEKTUBHOCTI TisUTBHOCTI BCiX Cy0’€KTiB €JIeK-
TPOHHOTO ypsinyBaHHS. EneKkTpoHHe ypsimyBaHHS Hapasi € OMHUM
3 OCHOBHUX 3aC00iB IJis 3MilICHEHHS Ta JOCSITHEHHS BUILOI METU
JIlep>KaBHOI MOJIITUKU — pO30yI0BM B YKpaiHi iHpopmalliiiHOro cyc-
ninscTBa [4, c. 338].
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Ha Hamur norssin, enekKTpoHHE ypsiayBaHHS CIIiJl PO3IISIAATH SIK
cnocib oprasizaiii MiClIEBOrOo caMOBPSIIYBaHHS 3 BUKOPUCTAHHSIM
iH(pOpMaIliiTHO-TEIeKOMYHIKALliHMUX TEXHOJIOTil 3a JOIMTOMOTO0
CHUCTEM JIOKAJIbHUX iH(hOpMaLiifHUX MepeX i MporpaMHoO-anapaTHUX
3aco00iB, 1110 CIIPSIMOBAHUI Ha 3a10BOJICHHSI ITOTpeOd rpoMaisiH i 3a-
oeareuye e(heKTUBHICTb, BiIKPUTICTh, MPO30PIiCTh MisIILHOCTI Opra-
HiB MiCIIeBOI BJIaau, CIIPUSIE TOBHOMY Ta BYaCHOMY IOCTYIY IO
HeoOXigHo1 iH(popMallil IOA0 AiSIbHOCTI OpraHy i 3yMOBIIIOE MaK-
CUMaJIbHO MPOCTE i JOCTYMHE LIOACHHE CITIJIKYBaHHS MiX opraHa-
MM MiCIIEBOTO CAaMOBPSITyBaHHSI Ta TPOMaIsTHAMU, TIpeICTaBHUKAMU
Oi3Hecy, HeypSIAOBUMM OpraHizalisiMu.

V 3arajibHOMY PO3yMiHHI IPUHLIUIT — 116 OCHOBHE BUXiIHE MO-
JIOXKEHHSI IKOi-HeOyIb HAayKOBOI CUCTEMMU, TEOpii, i1e0I0riYHOTO
Harnpsamy Touo [5]. TakuM YMHOM, IPUHLIMITU €JIEKTPOHHOTO Ypsi-
JyBaHHSI — 11€ BiAllpaBHi Hayayia, OCHOBHI BUXiIHI OJI0XEHHS BITPO-
Ba/IXKeHHS Ta (PYHKILIIOHYBAHHSI €JIEKTPOHHOTO YPsIIyBaHHSI.

Ha nymky O. Tono6yupKoro, mMpuHUMIIN AiSIIBHOCTI Y cdepi
e-ypsiIyBaHHS € OMHAKOBUMM TSI BCiX KpaiH. [1poTe KoxkHOMY cyc-
MUTBCTBY, KOXHIil epXkaBi 1II0pa3y HEOOXiAHO POOUTH MEBHI 3yCUII-
JIS TS 1X iHAMBigyaJlbHOTO MpuamTyBaHHs. OTXe, abu BTiTIOBaHi
MporpamMu BiANOBigaaM MoTpedaM CyCIiJIbCTBA, EBPOINENCHKI i CBITO-
Bi po3p00KM i MpaKTUYHUH 10CBiI HEOOXiIHO Iy>Ke peTeIbHO aJari-
TYBaTH JI0 HAIIMX peatiii i mepcrnexkTus [6, c. 77].

Peanizanig KoHuerniii po3BUTKY €1€KTPOHHOTO YpsIAYBaHHS
B YKpaiHi 30iliICHIOEThCS Ha MiACTaBi TAKMX OCHOBHUX CITeLiaJIbHUX
MPUHILIUITIB:

— ¢ poBUit 3a 3aMOBYYBAaHHSIM — 3a0€3MeUeHHSs OyIb-SIKO1 /Ti-
SUTBHOCTI OpraHiB Biaau (y TOMY YMCIi HaIaHHS MyOJiYHUX MOCIYT,
3a0e3IeueHHsT MiXKBIiZOMYO0i B3aEMOIil, B3aeMoil 3 (Pi3MUHUMHU Ta
IOPUIMYHUMU 0co0amMu, iHhopMalliifHO-aHAIITUYHOI IisSTBHOCTI ) Tie-
pendavae eaeKTpoHHY (popMy peastizallil SIK MPiOPUTETHY, a TUIaHY-
BaHHSI Ta peajtizallito Oyab-s1Koi peopMuU, TIPOEKTY UM 3aBAAHHS — i3
3aCTOCYBaHHSM iH(OpMalliitHO-KOMYHiKalL[iHHUX TeXHOJIOTII;

— OJHOpa30Be BBeJAeHHd iH(opMallii — peasizalis miaxomy, 3a
SIKOTO (bi3UUHi Ta IOPUANYHI 0COOM JIMIlIe OJMH pa3 MoAaloTh iH(pOp-
Mallilo 10 OpraHiB BJaau, a y NoAaJIbIIOMY 115l iH(hopMallisi TOBTOP-
HO BUKOPHCTOBYETHCS OpraHaMM BJIaau JJIsl HAJaHHS MyOIidHUX
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TOCJIYT Ta BAKOHAHHSI iHIIIMX BJIaIHUX TTOBHOBAXKEHb 3 JOTPUMaHHSIM
BUMOT 3axXUCTy iH(hOopMallil Ta TEPCOHATbHUX TaHUX;

— CYMICHICTb 32 3aMOBUYYBaHHSIM — 30ilICHEHHSI IIPOEKTYBaHHSI
Ta (yHKLIOHYBaHHS iHOOPMaliiiHO-TeJIEKOMYHIKalliifHUX CUCTEM
B OpraHax BJIaJ¥ BiITIOBITHO IO €EAMHMX BiIKPUTUX BUMOT Ta CTaH-
JapTiB AJ1s1 3a0e3MevYeHHs iX MOAANbIIOI CYMiCHOCTI Ta eJIeKTPOHHOL
B3a€EMO/Iii Ta TOBTOPHOTO BUKOPUCTAHHSI;

— IOCTYIHICTh Ta 3aTyYeHHS TPOMAIsSH;

— BIIKPUTICTb Ta MPO30PICTh;

— JoBipa Ta 6e3meka [3].

BoaHouac BBaxkaeMo, 110 HaBeAeHi MPUHLMIU peasizallii
KoHueniii po3BUTKY €J1eKTPOHHOTO YpsiiyBaHHS B YKpaiHi 1opiB-
HIOIOTh IPUHIIMIIAM €JIeKTPOHHOTO YPSITyBaHHSI.

Hartomicts Opranizauiss O6’ennanux Hauiii ik Hagaep>xxaBHe
(opMyBaHHS BUIIJISE TaKi TPUHLIMITN (DYHKIIIOHYBaHHS €JIEKTPOH -
HOTO ypsiTyBaHHS:

— BUKOPUCTaHHS iH(QOpMalliiTHO-KOMYHIKaIiMHUX TEXHOJIOTII
y mpoueci (GpyHKIIOHYBaHHSI;

— 3a0XOYEHHS yJacCTi TPOMAISTH Y IPOIeCi IIPUITHITTS yIIpaB-
JIIHCHKUX PillleHb;

— TiABMILEHHS MiA3BITHOCTI AisIIBHOCTI OpraHiB JepKaBHOL
BTN,

— MPO30PiCTh YIPaBIiHCHKOTO MPOIIECY;

— e(EeKTUBHICTb ypsiTyBaHHSI.

Ilepuit IPUHIUI CTOCYETHCS LIMPOKOTO BUKOPUCTAHHS iH-
(opMaliitHo-KOMyHiKaliiiHuX TexHoJorii. [leit mpuHuMM €, CKO-
pillie, He IPUHLIMIIOBUM TTOJIOKEHHSIM, Ha SKOMY OyIie BUOYIOBYBa-
TUCH i peasizoByBaTUCh CTpaTErisl, a MPOCTOIO0 KOHCTATAlli€l0, 10
YIIpaBIiHHS IepKaBHUMM CIIpaBaMM OyJIe TIePeXOIUTH Ha eJIEKTPOH-
Hy 6e3nariepoBy (g poBy) dhopmy. BinnosinHo no npuHummnis OOH
J10 iHhopMalliifHO-KOMYHIKallifHUX TEXHOJIOTI! BITHOCATD: (pakcu-
MiJIbHUH 3B’SI30K, €JIEKTPOHHUI O0JIiK Ta eJeKTPOHHI PEECTPH,
MYHKTUA CaMOOOCTyroByBaHHS, [HTepHET, eIeKTPOHHY MOIITY Ta
€JICKTPOHHUI 0OMiH JaHMMMK. 3BUYAHO, ChOTOMHI TaKUI TIEPeITiK
He € IHHOBaLITHUM.

3a0X0UCHHS IPOMAJISTH B YIIPaBIiHHI IepsKaBHUMI Ta MYHIITUTIAb-
HUMU CIIpaBaMU — OCHOBOITOJIOXKHUI TTPUHILIMIT I€P>KaBHOTO YITpaB-
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JIIHHS cy4dacHoi AepxkaBu. Yepe3 cucTeMy eJIeKTPOHHUX 3BepHEHb
rpoMajasiHaM HaJaHO MOXJIUBICTh, 3i0paBIIM HEOOXiNHY KiJIbKiCTh
MiAIKUCIB, HAIATU YIIPABIiHISIM iH(GOpMallilo TIPo iCHYI0Ui MPooIeMHu,
a TaKOX MOXKJIMBICTb BUCTIOBUTH CBOIO TyMKY CTOCOBHO MTUTaHb PErio-
HaJIGHOTO Ta JIepKaBHOTO 3HAYCHHS, a IIPOCTa imeHTH(IKalIisSI yepe3
BankID nae 3mory 3ay4uTH IIMPOKE KOJIO TPOMAISH.

ITpuHLMIT miIBUIEHHS MiA3BITHOCTI AisJTIbHOCTI OpraHiB Aep>KaB-
HOI BJIav TIOCTAE SIK KJIIOYOBMIT KOHTPOIIOIOUMIA PUHITUTI €JIEKTPOH-
HOTO ypsiiyBaHHS. BapTo 3a3HaunTH, 110 MiA3BITHICTh i TPO30PiCTh
NiSITBHOCTI TICHO MOB’s13aHi MixK coboro. Ha Hamn mormsia, peaniza-
11is1 6e3manepoBoi (OpMU MisIbHOCTI YIPaBIiHIIB, 3 OMHOTO OOKY,
€KOHOMMWTb Yac TMPUUHSTTS YIIPaBIiHCHKUX PIlllcHb, ajie, 3 iHIIIOTO
00Ky, MOXKe MPU3BOIUTH 10 O€3BiANMOBIAATLHOCTI. 3a/1/1s1 3a100iraHHs
TaKUM HacjinkaM Ta epeKTUBHOI peati3allii MPUHLIKITY MPO30POCTi
Ta MiA3BITHOCTI YIIpaBJliHEellb, HA HAIILy JYMKY, KOKHE CBOE PillIEHHS
Mae€ MiATBEePIKYBaTH eJIEKTPOHHUM LIUMPOBUM IMiANUCOM. Y aepxka-
BU MAlOTh iCHYBaTH BiIKPUTI peECTPU a0COIIOTHO BCiX YITPaBIiHCHKUX
pillieHb, 1110 MPUIMAIOTHCS, He3aJIeXKHO Bifl piBHS OpraHy, KWl ix
MpuiimMae, Ta MOro Micllsl B CUCTEMI ITyOIiYHOI BJIaau, KPiM BUIIAKIB,
1110 TIOB’s13aHi 3 Iep>KaBHOIO TAEMHULIEIO.

ITpuHUIMTO BiIIKPUTOCTI Ta MPO30POCTi peaizyeThCs 4epe3 TpUu
CKJIaJIOBi: TIpaBO «3HATU», «OTPUMYBATH» Ta «BIIMBaTU». [IpaBo
«3HaTU» — LI MOXKJIMBICTb TPOMaIsIH MaTU HEOOXiAHY iH(OpMaLio
MPO YIPABIIHCHKI 1 iHII Aep>KaBHi pillleHHsI 6€3 0COOJMBUX YaCOBUX
3aTpaT. [IpaBo «OTpuMyBaTU» — 1€ MOXJIMBICTb 'POMAaJSIH, TPOMaJI-
CbKMX IHCTUTYIIi# Ta 6i3HeCy OTpUMaTh HeOOXiqHiI MyOIiuHi mocIy-
' y HaikopoTii cTpoku. [IpaBo «BImBaTu» — 1¢ MOXJIUBICTh
IrpOMaJIsiH BIJIMBATH Ha YMPaBIiHCHKI pillleHHS, OpaTh yJacThb Y ix
NPUIAHSITTI Yepe3 TPOMaChKi CJIyXaHHS, MiCLIEBi iHiLliaTUBU i iHIIII
¢dopMU JTOKaJIbHOT AEMOKPATii y4acTi, a TAKOXK JOHECTH CBOIO TOUYKY
30py Uepe3 CUCTeMY eJIEKTPOHHUX 3BepHEHbD.

EdexTuBHICTb ypsimyBaHHS, HA HAII ITOTJISIA, CKOPillle, BUCTYIA€E
He SIK IPUHIIUII €JIEKTPOHHOTO YPSITyBaHHS, a SIK TOro KiHIIeBa MeTa.
Tak, IpoKe BUKOPUCTaHHS iH(GOpMalliiTHO-KOMYHIKaTUBHUX TEX~
HOJIOTii1 MOKJIMKaHe ONTUMi3yBaTy peCypCHi BUTpaTy B HiHAHCOBO-
MY acmeKTi (CKOPOTUTH IITAT MPalliBHUKIB), MiHiMi3yBaTH 9acoBi
Butpatu. OTxe, y 6aueHHi OOH enekTpoHHe ypsinyBaHHS MOCTaE
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SIK ONITUMi30BaHa HEOOXiMHUMU iH(OPMaLliifHO-KOMYHIKATUBHUMU
3acob0amu edheKTUBHA MOJEb YIIPaBIiHHS, TOOYyIOBaHA HA MPUH-
LUIIaX OpO30POCTi, MiA3BITHOCTI Ta y4acTi TpOMajisiH B YIIpaBIiHHL
[7,c. 118—119].

Hns Toro 1106 BU3HAYUTH TIPUHIUIINA e-ypsimyBaHHsA, FO. Co-
JIOMKO BM3Ha4yMJIa 3a HeoOXigHe ineHTUudikyBaTH 0COOIMBOCTI, Xa-
PaKTEpHi U1l PO3BUHEHUX KPaiH, SIKi YCHIIIHO 3aCTOCOBYIOTh TE€X-
HOJIOTI1 e-ypsiTyBaHHS B JisJIbHOCTI ITyOJIiYHOT anMiHicTpallii, a came
3a0€e3MeuyIoTh HalaHHS eJICKTPOHHUX MOCIYT. [0 TaK1X 0COOIUBOC-
T HaJIEeXaTh:

1. BinKpuTiCTh i IIMPOKE OXOTJIEHHSI — MOXKJIUBICTh TPOMaIsSiH
MaTH JOCTYII IO BCiX MOCIYT Y OyAb-SIKWIA 4ac, OCKUJIbKH 1li MOCIYyTH
€ eJIGKTPOHHUMM, 1110, CBOEIO YeProlo, 3a0e3reuye BiIKpPUTICTh i 10-
CTYITHICTh OPTaHiB BJIAU.

2. OpieHTallis Ha MOTPeOU CIIOKMBavYa — OPTaHU BIaau MalOTh
MOXJIMBICTb CTEXUTHU 3a PyXOM iH(opMallii, HalaHOi HaceJIeHHSIM
yepes iHTepHeT-pecypcu, aHajlizyBaTH 11 Ta BpaxoByBaTu JJisl 3a0€3-
MeYeHHs IKICHUX TTepCOHi(hiKOBaAaHUX TTOCIIYT.

3. IHTerpailist OCayr — caMi OCJIyTH OPTaHiB BIaid CTAHOBJIATh
iHTETpOBaHY CUCTEMY, 1110 3a0e3IeUye KOMITJICKCHE HalaHHSI TTOCIIYT,
Hanpuknan, 3a 10oMOro1o BiiMoBiAHOTO BeO-TTOpTay 0coba MOXe
JIETKO TIPOAOBXKUTHU TEPMiH il MOCBITYEHHS BOJisl, HE 3HAIOUU MPU
LIbOMY CKJIJJTHOI OpraHi3aliiiHoi CTpyKTypH aBTOiHCIIEKIIil.

4. [TapTHEPCTBO MiX IEepKaBOIO i IPUBATHUM CEKTOPOM — Ma-
I0YM Ha METi MiABMIIUTHU SIKiCTb HalaHHS MOCIYT, OpraHu Biaau
3aJly4aloTh 40 poOOTHU IPOMaAChKi Ta BOJOHTEPCHKi opraHisailii,
BCTYIAIOUM 3 HUMU y MAPTHEPCHKi BITHOCUHMU, PE3YJIBTATOM SIKMX,
HaMpuKJaja, € IMBUAKE i edeKTUBHE BIPOBAIKEHHSI HOBUX BeO-
MOpTAaJliB.

3Baxkarouu Ha BKa3aHi 0COOJIMBOCTI, aBTOpKa BUIIISIE TaKi MPUH-
LIUIIU e-YPSITyBaHHS: 1) 3py4YHiCTb i OIEPaTUBHICTh O€3MEPEPBHOTO
OTPUMMAaHHS MOCIYT; 2) MPO30PiCTh Ta BiIKPUTICTh; 3) €AUHI TEXHiU-
Hi CTaHAAPTU i B3aEMHA CYMICHICTb (€JIEKTPOHHI 1OAaTKU MOBUHHI
BIiIMTOBiTaTV MPUHLIMIIAM 3aTraJIbHOI apXiTeKTypy CUCTeM imeHTUi-
Kallii, 6e3nexku Touo); 4) KoH¢piaeHUiiHICTb Ta iH(opMalliiiHa 6e3-
reKa; 5) 30pi€HTOBaHICTb Ha iHTepeCH i MOTpedU CMOXXKMBaYiB MOCTYT
[8, c. 137—138].
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V xoai aHanizy IpUHIUIIIB €JIEKTPOHHOTO ypsiAyBaHHS, BilMo-
BigHO 1o ypsanoBoi KoHuenuii, B. KocteHko 3anpornoHyBaB aBa
JIONATKOBUX MPUHIUATYI — MPUHIUI [TapTHEPCTBA Ta MPUHIAT Bifl-
MOBiJaJILHOCTI MocanoBoi ocodbu [7]. [IpuHUMI mapTHEpCTBa Mo~
JISITA€ y CIIPUHATTI TPOMAJISH Ta iX 00 €IHAHD SIK PiBHOIIPABHUX
MapTHEPIB Y MPOLECi MPUIHSITTS YIIpaBIiHChbKUX pillieHb. [TpuHuImn
BiATIOBIZAJIbHOCTI OCAI0BOI OCOOM O3HAYAE, 1110 B 3aKOHI ITOBUHHO
OyTM BM3HAYEHO Mipy BiIIOBiAaIbHOCTI MOCAAOBLISI 32 HEBUKOHAH-
HS TIPUMHSITUX PillIeHb.

BBaxkaemo 3a goLiJIbHE 3aIIPOIIOHYBAaTU TaKOX MPUHIIMIT IPO-
MaJsTHCbKOiI OCBiTU. [1ig MpUHIMIIOM IPOMaJSTHChKOI OCBITH PO3Y-
MieMO iH(GOpMyBaHHSI TPOMAICHKOCTI TIPO IIpaBa Ta MOXKJIUBOCTI,
CIOCOOM yYacTi y TpOMaJCbKOMY KMUTTi.

AHaJti3ylouu BUIlICHABEIEHI HAyKOBLISIMU MepeJliKi MTPUHIUTIB
€JICKTPOHHOTO ypsIIyBaHHS, MOXHA 3pOOUTH BUCHOBOK, IIIO 1 —
MPUHIUITH (DYHKIIIOHYBaHHS BX€ BIIPOBAIKEHOI CUCTEMHU €JIEKTPOH-
HOTO ypsITyBaHHS.

BoaHouac ciif 3a3HaYMTH, 1110 B HAYKOBUX JDKepeiaX BUOKPEM-
JIIOIOTh MPUHIIMITY BIPOBAIXKEHHS (OpraHisailii) e-ypsinyBaHHs. 1o
HUX BiIHOCSTH 0a30Bi MPUHIIUIIM BIIPOBAIXKEHHS €JIEKTPOHHOIO
YpSITyBaHHS:

1. Pegpopmysanns npoyecis. [0JJOBHOIO TIEpEeAyMOBOIO YCITIIITHOTO
BIPOBAXKEHHS €JIEKTPOHHOIO YPSIY € PO3YMiHHS TOTO, 1110 BOHO
MoJISITa€ He JIMILE B aBTOMAaTH3allil iCHyI0OUMX MPOLIECiB i yCyHEeH-
Hi Hee(PeKTUBHUX JIAHOK, a UAEThCs MepenyciM Mpo CTBOPEHHS
HOBUX MPOUECIB i HOBUX BITHOCUH MiX Cy0’€KTaMU yMpaBIiHHS.
BukopucranHs iHGopMaliiiHO-KOMYHIKaL[iMHUX TEXHOJIOTiil He
€ BUKJIIOYHO IHCTPYMEHTOM €KOHOMii KOIIITiB.

2. Jlidepcmeo. YIIpOBamKeHHS €IEKTPOHHOTO YPSIAYBaHHS BU-
Marae CUJbHOTO mojiTu4yHoro Jigepctsa. 106 nocsartu nepexomy
IO €JIEKTPOHHOTO yPsiy, Ha BCiX PiBHIX BUKOHABYO1 BJIaIv TOBUHHI
OyTH 3ayTy4yeHi Iep>KaBHi CTY>KOOBIIi, SIKi pO3YMilOTb BaXKJIUBICTh IIUX
TEXHOJIOTili, YCBIIOMJTIOIOTh 3arajibHy METY JePKaBHOI MOJITUKHU
i HaJTalITOBaHi aKTUBHO MPoBoAUTHU pedopmu. CHUIbHE TiIepcTBO
MOKJIMKaHEe TaKOX 3a0e3MeuynTH 6e3repepBHe HAIXOMKEeHHS (piHaH-
COBMX pecypciB Ta iHpopMallii, HEOOXiTHUX JJIsI BAKOHAHHS 110~
CTaBJIEHUX 3aBJaHb, a TAKOX CITiBIIpaLlio Aep>KaBHUX OpraHiB pi3HO-
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ro piBHs. BOHO TaKoX MOKe 3MILITHUTH iHilliaTUBU 3 YIIPOBaIKEHHS
eJIEKTPOHHOTI'O YpsIAyBaHHsI, MPOBOSYM iX yepe3 yci HeoOXimHi
cTamil.

3. Cmpameeiuni ingecmuuyii. YpaxoByIOUu pealii XOpCTKO1 €KO-
HOMii (DiHaHCOBUX pecypciB, HEOOXiTHO BUMITUTH TOJIOBHI, TIPiOpU-
TeTHi MPOEeKTH, (hiHAHCYBaHHS SIKMX 3[iCHIOBaIOCS 0 3a «3axMIIe-
HUM» IIPUHIOUTIOM. TaKi IpoeKTHU MOBUHHI XapaKTepu3yBaTUCS
YiTKOIO CYCITiIbHOIO LIIHHICTIO, BUMipIOBAaHOIO 32 BU3HAYEHUMU
KPUTEPISIMU.

4. Cnienpays. HeoOxiqHo 3a1poBaKyBaTi HOBi (hOpMU B3aEMUH
SIK MK Iep>KaBHUMU YCTaHOBAMM, TaK i B paMKax CITiBIpalli 3 Mpu-
BaTHUM CEKTOPOM i HEYpsiIOBUMU opraHizauigMmu. [lepenycim nep-
>)KaBHUM YCTaHOBaM [IOBEJEThCS MOM0JIATH HETOTOBHICTh CIIBbHO
crniBOpauBaTu. 3 iHIIOTO OOKY, CHiBIpaLs YPSAOBUX YCTAHOB,
NPUBATHUX MiAMPUEMCTB i HEYPSIIOBUX OpraHizalliii Moxe J01o-
MOITH MOJITUKAM Y CIIpaBi MPOBEAEHHS pe3yJbTaTUBHUX pedopM
i IPUCKOPUTH TIPOLIEC YIIPOBAMKEHHS €JICKTPOHHOTO YPSIAyBaHHSI.

5. Yuacmo epomaodan. Cama KOHLENIisI e1EKTPOHHOTO ypsi-
JNYBaHHSI Opi€HTOBaHAa Ha 3aJ0BOJIEHHS MOTPed rpoMaasiHUHA.
EnexTpoHHUI1 ypsa HEe € MPOCTUM MEXaHi3MOM CKOPOUEHHSI BUTPAT
abo nigBuieHHs epekTrBHOCTI. CKOpillle 1ie iHiliaThBa, HarpaBJie-
Ha Ha MOJIIMIIeHHS XUTTS nepeciyHux rpomanasH. o6 BupodouTu
Take Opi€HTOBaHE Ha TpoMaAsiHMHA OaueHHsI, HEOOXiTHO CTBOPUTHU
CUCTEMY JIOCJIIIKEHHS iHTEpeCiB i MoTped rpoMajisiH, Y TOMY YMCi
3 BUKOPUCTAaHHSIM CYy4aCHUX TeXHOJIorii [9, ¢. 16—17].

Kpim toro, X-K. BagoBcbka i M. ApreMOBUY 3 METOIO €(PeKTUB-
HOTO BITPOBAIKCHHS €-ypsITyBaHHS ITPOMOHYIOTh BUKOPUCTOBYBaTH
TaKi MPUHIUIN: TPO30PIiCTh i BIIKPUTICTh; KOHDINEHLIIAHICTh Ta
iH(opMalriitHa 6e3reKa; €MMHI TEXHIYHI CTAHAAPTH i B3aEMHA CyMic-
HiCTh; OPIEHTOBAHICTh Ha iHTEepeCH i MOTpedU CIOXKMBAYiIB MTOCITYT
[4, c. 339].

V3aranpHI0I0UM BUILEHaBeAeHY iHGOpMallilo, MPOMOHYEMO
KJ1acuikyBaTh OCHOBHI MTPUHLIUMHU €JIEKTPOHHOTO YpsIAYBaHHS Ha
TMPUHIIMITA BIIPOBAIKEeHHS (OpraHi3allii) Ta MpUHIIMITN (DYHKIIIOHY-
BaHHSI e-ypsITyBaHHS.

Jo IpUHIINITIB YIIPOBaIXKeHHS (OpraHizailii) eJIeKTpOHHOTO
ypsILyBaHHS, HA Hall OIS, CAif BiAHECTU MPUHLUIIN: pedop-
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MYBaHHS$ Ta MOJITUYHOI MiATPUMKM; CTpaTeTiYHUX iHBECTULII;
KOHbiaeHIIHOCTI Ta iHpopMaLiiiHOi 0e3MeKN; ETUHUX TEXHIYHUX
CTaHJIApPTiB 1 B3AEMHOI CYMICHOCTI; OpPIEHTOBAHOCTI Ha iIHTepecHu
i MOTpedu rpoMaisiH.

[MpuHnunamu QyHKIIIOHYBaAaHHS €JIEKTPOHHOTO YPSIyBaHHS
CJIil BBaXXaTy Taki MPUHIMMU: HUMPOBUIL 32 3aMOBUYBaHHSIM; O~
HOPAa30BOro BBEAEHHS iH(opMallii; CyMiCHOCTI 32 3aMOBUYBaHHSIM;
3PYYHOCTI i1 OTIepaTUBHOCTI Oe3MepepBHOTO OTPUMAHHS TTOCIIYT;
MPO30POCTi Ta BiAKPUTOCTI; JOCTYITHOCTI Ta 3aJy4eHHS TpoMa-
NISTH; KOH(iaeHIIiTHOCTI Ta iH(opMalliiiHO1 0e3MeK; MapTHEepCTBa;
TPOMAaISTHChKO1 OCBITH; BiANTOBiNaIbHOCTI.

Taxkox, 3BaxkKarouu Ha Te, 110 3aTaIbHOIIPAaBOBI IPUHITUIIN IIpa-
Ba B LIiJIOMY BiZOMBAIOThCS Y BCiX MOT0 rajly3sx Ta iHCTUTYTax, MO-
>KeMO BUIIIWTH 3arajibHi MPUHIINIIA e-ypsSAyBaHHS: 3aKOHHICTb,
IJIACHICTh, BEPXOBEHCTBO IIpaBa, PiBHICTh Mepe/] 3aKOHOM, B3aEMO-
BiIMOBiJaMbHICTh JIIOAWHU i Aep>KaBU TOLIO, — Ta CHeLiaJlbHi TPUH-
LIUTIY, TIpUTaMaHHI JIMIIIE eJICKTPOHHOMY YPSIIYyBaHHIO: €EAUHUX
TeXHIYHUX CTAaHAAPTIB i B3AEMHOI CyMiCHOCTI, LIM(POBUIi 32 3aMOB-
YyBaHHSAM, OJJHOPA30BOT0 BBEAEHHS iH(OopMallii, CYMiCHOCTI 3a
3aMOBUYYBaHHSIM, 3pDYYHOCTI i1 OIIepaTUBHOCTI O€3MepePBHOTO OTPU-
MaHHSI MOCJIYT, JOCTYIMHOCTI Ta 3aly4eHHsI TpPOMaJIsiH, TapTHEPCTBA,
TPOMAISTHCHKOI OCBITH.

Bucnosku. /1151 e(peKTMBHOTO BIIPOBaIXKEHHSI Ta (PYHKILIIOHYBaH-
HSI eJICKTPOHHOTO YPSIIyBaHHS B YKpaiHi HCOOXiIHO 3aCTOCOBYBATH
1OT0 OCHOBHI MPUHLIMITK. Y MPOILIECi JOCTIIKEHHS L€l TpodiemMa-
THKHW HaMU 3aIIPOTIOHOBAHO BUOKPEMUTHU IIPUHIIUIIN BITPOBAIKEH-
Hs (opraHizaliii) Ta MPUHUMIIN QYHKIIOHYBAHHS €JIEKTPOHHOTO
YpSITyBaHHS, 3aTaJIbHI Ta CHeLiaJbHi MIPUHIIMIIN €-YPsIyBaHHS.
Hamu crcTteMaTn3oBaHO HAYKOBIi TTOTJISIAN IIOA0 OKPEMUX CITEIIi-
JIbHUX MTPUHIUTIIIB €JIeKTPOHHOTO YPSIAyBaHHS, KOHKPETU30BaHO iX
3MicT. BBaxkaemMo, 1110 TakKi MPUHIUIIM HEOOXiJHO 3aKpilUTU Ha
PiBHi OKPEMOTo 3aKOHY. Y 3B’SI3KY i3 IIUM MPOITOHYEMO MPUIHITH
3akoH «I1po eneKTpoHHE YpsiAyBaHHS», IKUI MiCTUTUME KaTeropi-
aJIbHUI anapar i BU3HAUEHHSI OCHOB €-YypsIIyBaHHS, 30KpeMa i cuc-
TeMmy foro npuHuumiB. Lle 103BOJUTE 3AiliCHIOBATH 1X OJHAKOBE
PO3YMiHHS i 3aCTOCYBaHHSI B IIPOIIECi BIIPOBAMIKCHHS €JICKTPOHHO-
ro ypsITyBaHHS B YKpaiHi.

182



DlepxaBHe GYAiBHULITBO Ta MiCLleBe CaMOBPA/yBaHHA Bunyck 42 ° 2021

A

Cnncok BUKOPUCTAHUX JIZKEPeEJI

Marokin A. EnextpoHHe ypsimyBaHHSI: MeXaHi3M 3aCTOCYBaHHS Y Mi-
sabHOCTi OMC. Micyese camospsadyeanns. 2017. Ne 11. URL:
https://i.factor.ua/ukr/journals/ms/2017 /november/issue-11/
article-32046.

EnexTpoHHe ypsimyBaHHS y TEpUTOPiaIbHUX TpoMasax : 30. MaTepiasin
/ 3a3ar. pea. K. lonuenka. [Tonrasa, 2013. 52 c.

ITpo cxBanenHst KoHer1ii pO3BUTKY €JIEKTPOHHOTI'O YpsilyBaHHs B YKpa-
iHi : Posmopsik. Ka6. MinictpiB Ykpaiuu Bin 20.09.2017 Ne 649-p. URL:
https://zakon.rada.gov.ua/laws/show/649-2017-%D1%80.

Banoscbka X-K. I1., ApremoBuy M. 1. OcCHOBHI NPUHLIMIIU BIIPOBa-
JI>KEHHSI €JIEKTPOHHOTO YpsiTyBaHHS B YKpaiHi. /I Mixcuapoona cmy-
0eHmCcbKa HayKoso-mexHiuHa KoHpepenyis «[Ipupoonuui ma cymanimapHi
Hayku. Akmyanvui numanns». TepHonines : HTY im. 1. [lymos, 2019.
C. 338—339.

CnoBHuK ykpaitcbkoi MoBu : B 11 T. T. 7. Kuis : Hayk. mymka, 1976. C. 693.
Tony6ouubkuii O. KoHuemnilist eIeKTpOHHOTO ypsiTyBaHHS i CydacHi ro-
Tpedu Ykpaiuu. Hoaimuunuii menedncmenm. 2005. No 5. C. 75—86.
Koctenko I. B. OcCHOBHI MPpUHILIUIIY €JI€KTPOHHOTO ypsimyBaHHs. Yaco-
nuc Kuiecvkoeo ynigepcumemy npaga. 2019. Ne4. C. 117—121.
Conomko FO. EnextpoHHe ypsiiyBaHHS: TOHSITTS, CYTHICTh, TPUHIIUIIA
Ta HATIpSIMU PO3BUTKY. Egexmusnicmo depocasnozo ynpaeninus. 2018.
Bum. 2 (55), 4. 1. C. 135—143.

KoHuenTyanbHi 3acaay po3BUTKY €JIEKTPOHHOTO YpsIAyBaHHS B YKpai-
Hi : HaBY. Toci6. / O. bapanos, M. [lemkoBa, C. JI3100a Ta iH. ; 3a pej.
A. Cemenuenko. Kuis : KITY im. I. Cikopcbkoro, 2009. 82 c.

References

Matsokin A. (2017). Elektronne uriaduvannia: mekhanizm zastosuvannia
u diialnosti OMS / Mistseve samovriaduvannia. 2017. # 11. URL:
https://i.factor.ua/ukr/journals/ms/2017/november/issue-11/
article-32046 [in Ukrainian]

Elektronne uriaduvannia u terytorialnykh hromadakh. K. Donchenka
(Ed.). (2013). Poltava [in Ukrainian]|

Pro skhvalennia Kontseptsii rozvytku elektronnoho uriaduvannia
v Ukraini: Rozporiadzhennia KM U vid 20 veresnia 2017 r. Ne 649-r. URL:
http://zakon2.rada.gov.ua/laws/show/649-2017-%D1%80 [in Ukrainian]
Vadowska C-K. P., Artemovych M. I. (2019). Osnovni pryntsypy
vprovadzhennia elektronnoho uriaduvannia v Ukraini. I Mizhnarodna
studentska naukovo — tekhnichna konferentsiia «Pryrodnychi ta
humanitarni nauky. Aktualni pytannia» [in Ukrainian]

183



Bunycu 42° 2021 DlepxaBHe GYAiBHULTBO Ta MiCLleBE CaMOBPA/YBaHHA

5. Slovnyk ukrainskoi movy: 11 voll. Voice 7, 1976. [in Ukrainian]

6. Holubytskyi O. (2005). Kontseptsiia elektronnoho uriaduvannia i suchasni
potreby Ukrainy. Polit. menedzhment Ne 5 [in Ukrainian]

7. Kostenko I. V. (2019). Osnovni pryntsypy elektronnoho uriaduvannia.
Chasopys Kyivskoho universytetu prava. Ne 4. [in Ukrainian]|

8. Solomko Yu. (2018). Elektronne uriaduvannia: poniattia, sutnist,
pryntsypy ta napriamy rozvytku. Efektyvnist derzhavnoho upravlinnia.
Issuer. 2 (55). art. 1, 135—143 [in Ukrainian]

9. Kontseptualni zasady rozvytku elektronnoho uriaduvannia v Ukraini.
O. Baranov, M. Demkova, S. Dziuba. A. Semenchenko (Ed.). (2009). [in
Ukrainian]|

A. B. Haymenko
OCHOBHbI€ NPUHIUIBI 3JIEKTPOHHOTO YIIPABJIEHHS

Annomauus. B cmamve npoanansuzupoear 0CHOBHOL NOHAMULIHbII annapam
6 cghepe 31eKmpoHHO20 ynpasaenus. BoiscHenbl N00X00bl K NOHUMAHUIO OCHOBHBIX
NPUHYUNOB e-NPasumenbcmea 04s IQphexmugHoeo eco eHedpenus u QyHK-
yuonuposarus 6 Yxkpaune. [lpoanaruzuposano Pacnopsaicenue Kabunema
Munucmpos Yipaunsr «06 00o6penuu Konuenuuu pazeumus 31eKmpoHHO20
yhpaeaenus 6 Yxpaune» ¢ 4eavto Uccae008aHUs HAAUYUS 6 3AKOHO0AMeNbCIEe
OCHOBHBIX NPUHUUNOE e-npasumenvcmea. Ocyujecmenenvl KAaccupuauus
VKA3AHHbIX NPUHUUNOG U UX 0000ueHue.

Karoueevte caosa: snekmponnoe ynpasienue, NPUHUUNDBL 31eKMPOHHO20
YApasaeHus, UHHOPMAUUOHHO-KOMMYHUKAUUOHHbIE MEeXHOA02UU, UHGOpMA-
YUOHHOE 00Uecmeo.

A. V. Naumenko
Basic Principles of Electronic Governance

Summary. The article analyzes the basic conceptual apparatus and principles
in the field of e-government.

Modern society is characterized by the rapid development of information
technology. For the comfortable life of people, e-government is created as a system
of interaction between local and regional authorities and the population. This
interaction is based on the exchange of information, which is simplified through
the use of the Internet.

To fully understand the basic principles of e-government, the concept of
e-government is presented.

E-government is a form of public administration that promotes efficiency,
openness and transparency of public authorities and local governments using

184



DlepxaBHe GYAiBHULITBO Ta MiCLleBe CaMOBPA/yBaHHA Bunyck 42 ° 2021

information and telecommunications technologies to form a new type of state
Jfocused on meeting the needs of citizens.
The introduction of e-government involves the creation of qualitatively new

Jforms of organization of public authorities and local governments, their interaction

with citizens and businesses by providing access to public information resources,
opportunities to receive electronic administrative services, apply to public
authorities and local governments using the Internet. State e-government policy
promotes the formation of such progressive relations between government, society,
citizens and people, business as a partnership and increase the efficiency of all
e-government. E-government is currently one of the main tools for implementing
and achieving the highest goal of the state policy of building an information society
in Ukraine.

For the effective implementation of e-government at the central, regional and
local levels, it is necessary to explore the basic principles on which it is based.

The relevance of this topic is undeniable, given, firstly, the rapid development
and promotion of the use of information and communication technologies in the
global information society, and secondly, given the importance of this area for
the state, as the development of e-government in the legislative acts of Ukraine,
and is already effectively and successfully implemented in other countries.

The purpose of this article is the need to consider the principles of
e-government in an integrated approach, which will allow to understand the whole
set of principles and effectively implement and implement e-government in
Ukraine.

The article presents the concept of the principles of e-government, as
a starting point, the main starting points for the implementation and operation of
e-government.

Approaches to understanding the basic principles of e-government for its
effective implementation and functioning in Ukraine are clarified. The Order of
the Cabinet of Ministers of Ukraine «On Approval of the Concept of E-Government
Development in Ukraine» was analyzed in order to study the legislative
consolidation of the basic principles of e-government. The principles of
e-government functioning set out by the United Nations are indicated. Some of
the approaches to understanding these principles that have formed in the scientific
community are presented. The classification of the basic principles of e-government
on the principles of implementation and principles of operation is given, and also
their generalization is carried out.
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It is noted that it is necessary to adopt the Law of Ukraine «On
E-Government», which will contain the categorical apparatus and determine
the basics of e-government, including its principles. This will allow them to have
the same understanding and application, which is the key to success.

Keywords: e-government, principles of e-government, information and
communication technologies, information society.
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00 NMUTAHHA NPO OPUAWYHY NPUPOAY MPABA
3ACTABM B ACNEKTI 3BEPHEHHA CTATHEHHA
HA MAUHO KOMYHAJIbHOI BJIACHOCTI

Anomauis. Y pobomi npedcmasieHo cyuacHy npooaemamuxy 00HO-
20 3 Halicmapiwux i Hatibinb nowuperux eudie 3a6e3neueHHs 6UKOHAHHS
30006 ’3aHHs — 3acmasu. Buceimaero pozeumok i npupody npasea 3acmaeu ma
11020 3aK0HOOAB4e pecyroéanus. Aemopka akyenmyeana yéazy Ha 0cobaugoc-
MAX, AKI 003604510Mb UHAMUMU IOPUOUYHY NPUPOAY, 3Micm pearizauii npasa
3acmasu 3acmaegodepicamenem, 0COOAUBOCMI 36ePHEHHS CMACHEHHS HA MALIHO
KOMYHANAbHOI 61ACHOCMI.

Karouosi caoea: 30006 ’s3anrbHe npaso, 3acmaesa, inomeka, 3abe3neyeHHs
BUKOHAHHS 30008 3aHb.

IMocTanoBka nmpodjemu. HeoOximHiCTh mOCTiIKEHHS TTpaBa 3a-
CTaBU B CyYaCHMX €KOHOMIYHMX YMOBaX BUKJIMKAaHA CKJIATHICTIO
MPUPOAY 3aCTaBU, il 0OCOOJUBUM MiCIIEM Y CUCTEMi CITIOCO0IB 3a0e3-
MeYeHHs BUKOHaHHS 3000B’s13aHb. JlocaiakeHHs TpaBa 3acTaBu
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€ TATPYHTSIM JJ1s1 BU3BHAYEHHS CYTHOCTI 1IbOTO TIpaBa, HeOOXiAHICTh
y SIKOMY TIOCWJTIOETHCST TUHAMIKOIO MaitHOBOTO 000POTY, PO3BUTKOM
KPEAUTHUX BITHOCHH, YYacCTIO y BiIHOCMHAX 3aCTaBM IMy0JIiYHO-TIpa-
BOBUX YTBOPEHb, 30KpeMa cy0’€KTiB ITpaBa KOMyHaIbHOI BJIACHOCTI.

Mera crarTi. [IpoBeneHe nocaiaXeHHSs CIIPUSITUME BIOCKOHA-
JIEHHIO MeXaHi3My PeryIioBaHHS JOTOBIPHUX BiTHOCHUH, TTiABUILIEH -
HI0 €(DeKTUBHOCTI 3aCTOCYBaHHSI 3aCTaBU SIK CITOCO0Y 3a0e3MeUeHHs
BUKOHaHHSI 3000B’s13aHb, Y TOMY YHCIIi 1 3a y4acTIO Cy0’ €KTIB IpaBa
KOMYHaJIbHOI BJIACHOCTI, 1110 BUBHAYAETHCSI METOIO ITi€T CTATTI.

AHaJii3 ocTaHHIX TOCHiIKeHb i myoaikamii. [Tpo6iemu BimHOCHH
3aCTaBU B TOMY UM iHLIOMY paKypcCi aKTUBHO MOCIiIKyBaau TaKi
HaykoBli, sk Y. H. Azimos, C. M. Auzmpocos, 1. 1. ITyukoBchKa,
IO. I1. IManypkiBcvkuit, O. A. Crapoctina, C. Il. Ipuinaes,
C. B. Cap6am, I. ®@. Ilepwenesuu, C. M. BinbHAHCHKUIA,
0. O. anomnikos, T. C. Llkpym, €. O. Xaputonos, JI. C. JleoHoBa,
C. B. Huxnuii, /1. O. Manbues, O. A. 3aropyJibKo Ta iH., ajie B K-
TaHHIi IMPaBOBOi MIPUPOIN 3aCTaBU, 3MICTy IIpaBa 3acTaBU Ta OTo
peanizauii KpeAUTOPOM 3aJIUIIAIOThCS HEBUCBITJIeHI MOMEHTH,
OKpeCJIeHI CKIIATHUMU acIIeKTaMU CYIOBOI IIPAKTHUKH.

Buxknan ocHoBHOTO MaTepiaity. 3a CBOEIO CYTHICTIO 3aCTaBa Ma€ 1o-
08iiiHy npasosy npupody — K 3000B’SI3aJTbHY, TaK i PEYOBY, IO TIOPO-
KY€ TIeBHI CYTIePewINBI CyIKEHHS. 3 OHOTO OOKY, ITpaBUJIa IIpo 3a-
craBy BMilleHi B LIK Ykpainu cepen HOpM, 1110 peryJiiol0Th came
3000B’s13aJIbHI BITHOCHHU. 3a CBOIMM CYTHICHMMU O3HAKaMH 3aCTaBa
BiZIMOBiIa€e BU3HAYEHHIO 3000B’s13aHHSI, 3aKpilieHoMy B 4. 1 cT. 509
LK Vkpainu, 3a siKo10 3000B’SI3aHHSIM € MPABOBITHOIIEHHS, B IKOMY
onHa cTopoHa (0OpPXKHUK) 3000B’s13aHa BYNHUTH HAa KOPUCTH APYToi
CTOPOHU (KpenuTopa) MeBHY Aito (rmepeaaTy MaiitHO, BUKOHATH PO0OO-
Ty, HAOaTH TTOCITYTY, CIUIATUTH T'POIIIi TOIIO) a00 YyTPUMATHCS Bill BUM-
HEHHSI MeBHOI Jii (HeraTuBHe 3000B’s13aHHST), a KPEIUTOP Ma€ MpaBo
BUMAararty Bifi 00pXXHWKa BUKOHAHHS 1OTO 000B’SI3KY. 3BEPTAIOUNCh
no nonoxeHb 1. 49 LIK Ykpainu mpo 3ab6e3rneuyeHHs] BUKOHAHHS
3000B’513aHb, 0AUMMO, 1110 3aKOHOJABellb BUKJIAB Y Hiil TTOJIOXEHHS,
SIKi CTOCYIOTBCS 3000B’s13aHb, 3a0e3MeueHNX MopyKoto (cT. 554 11K
Ykpainn), rapanrieto (ct. 563 LIK Ykpainu), 3actaBoro (cT. 589 11K
VYkpainm), 3aBoaTkoM (cT. 571 HK Ykpainu), mpurpuManHsaMm (cT. 594
LK Ykpainu), noBipuoro BiacHicTio (cT. 597! LIK Ykpainu).
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TakuM YMHOM, TOCTIIKEHHS apXiTEKTOHIKH IIMBLUIBHO-TIPABOBUX
HOPM, 1110 CTOCYIOThCSI CYTHOCTI 3aCTaBU, TO3BOJISIE 3a3HAYUTH, 1110
3aKOHOZABEIlb BUXOIMB i3 il 3000B’s13aIbHO-TIPABOBOI TIPUPOIN.
PazoM i3 1uM He MoXHa 3amepevyBaTh TOTO (hakTy, 110 Y KOHCTPYK-
1ii 3acTaBU IIPUCYTHI PEYOBIi eJIEeMEHTH, 30KpeMa MPpU 3aXUCTi IpaBa
3acTaBu a00 X MPU 3BEpHEHHI CTSITHEHHS Ha MpeaMeT 3acTaBu.
PedoBuii 6ik 3acTaBU 3HAXOIUTD CBili MPOSIB Y TOMY, 11O 3aCTaBOAEP-
JKaTesIb HaIISIETHCS PEYOBUM ITPaBOM, CKJIATHUKOM SIKOTO € PO3II0-
psiiva Biaga Haf piyyvlo, MoiMeHoBaHa YKpaiHChbKUM 3aKOHOAABLIEM
SIK npaso 3acmasu (4. 1 ct. 572 11K Ykpainnm).

3BepTaloUUCh 10 BUTOKIB iHCTUTYTY 3aCTaBM 3a YaciB pUMCBKO-
ro npasa, CJiJl 3a3HaYUTH, 110 OJHUM i3 PI3HOBU/IIB MpaB Ha YyXKi
peui Oyno came 3actaBHe TpaBo. [Ipu 11boMy 3acTaBa BUKOHYBaJja
JIOMIOMiXHY pOJib, a caM JOTroBip 3acTaBH, 1110 OYB MiACTaBOIO IS
BMHUKHEHHS 3aCTaBHOTO IpaBa, YKJIaaaBcs MmapajeibHO 3 OyIb-
SIKUM OCHOBHUM JIOTOBOPOM $IK IOTTOBHEHHSI 10 HHOTO. JIoTTOMi>KHUI
XapakKTep IOrOBOPY 3aCTaBU IIOJISATAaB Y TOMY, IIIO BiH HAOYBaB MOXK-
JIMBOCTi OyTU peajli3oBaHUM JIMIIE 32 YMOBU HEBUKOHAHHS OCHOB-
HOro 3000B’s13aHHS1. ToOTO MOIe/II0BABCS SIK JOTOBIP i3 BiAK/1aaa/lb-
HOIO YMOBOIO, i SIKIIIO YMOBa He HacTaBaJjla, 3aCTaBHE MPaBO 3aJIM-
11aJIOCST Hepeali3oBaHUM.

JloroBip 1po 3actaBy MOXe OYyTU BiTOKpEeMJIEHUM BiJl I0TOBODY,
3a SIKMM BUHUKAE 3a0e3MevyeHe 3acTaBolo 30008 s13aHHS (KpeAUTHU I
IOTOBIp, TOTOBip MO3MKN), a MOXE Y BUIJISIAI YMOBH IIPO 3aCTaBY
OyTHU BKJIIOUEHUI1 10 OCHOBHOTO IOTOBOPY. 3acTaBa, SIK i Oyab-sIKUi
iHIIMI BUA 3a0e3MeYeHHs], Ma€ aKleCOPHUI xapakTep, SIKUii BU-
SIBJISIETHCS B HACTYITHOMY. 3aJI€KHICTh 3aCTaBU BiJl OCHOBHOI BUMO-
TY MiATBEPIXYETHCS TUM, 1110 BU3HAHHS HEAIMCHOCTI OCHOBHOTO
3000B’s13aHHS TITHE 3a c00010 i HemilicHicTh 3acTaBu. Kpim Toro,
MOXiJHICTh 3aCTaBM TiCHO TOB’sI3aHAa 3 TUM, 10 3acTaBa 3aBXIU
cJIigye 10711 OCHOBHOTO 3000B’S13aHHS i HE MAa€ CAMOCTIHHOTO JKUTTS
1010 320€3MeYeHO01 HEel0 BUMOTH. 3a10BOJIEHHSI BUMOTU KPeIUTOpa
32 OCHOBHUM 3000B’s13aHHSIM aBTOMAaTUYHO CTa€ IMiACTaBOO JJIs
TIPUITMHEHHS 3aCTaBM.

Vnepiiie BUBHaYEHHSI 3aCTaBU Ha 3aKOHOAABUYOMY PiBHi 3aKpiljieHO
y cT. 1 3akoHy Ykpainm «I1po 3acTaBy», 3a SIKIIM 3aCTaBOIO BU3HABABCS
criocio 3a0e3mneueHHs1 3000B’s13aHb, 3a IKOI0 KPEIUTOP (3acTaBoaepka-

189




Bunycu 42° 2021 DlepxaBHe GYAiBHULTBO Ta MiCLleBE CaMOBPA/YBaHHA

TeJib) Ma€ MpaBo B pa3i HEBUKOHAHHS OOP>KHUKOM (3aCTaBOIABLIEM ) 3a-
0e3rMevyeHoro 3acTaBoo 3000B’I3aHHS OIEPXKATU 3a[0BOJIEHHS 3 Bap-
TOCTI MaiiHa TTepeBaXkHO Mepes iHIMMU Kpenutopamu [1].

I3 npuitHgaTTsiM unHHOTO LIK YKpainu o0csir 3aKkoHO1aBYOro BU-
3HaYEHHS 3aCTaBY 3HAYHOIO MipOIO pO3IIMPEHO, 3rimHo 3i ¢T. 572 K
YKpaiHu B culy 3aCTaBU KpeauTop (3acTaBojepKaTesib) Ma€e MpaBo
y pa3i HEBUKOHAHHS OOPXKHUKOM (3aCTaBOIABLEM) 3000B’I3aHHS,
3a0€3MeYeHOro 3acTaBoI0, ONepKaTH 3aJ0BOJICHHS 3a PaXyHOK 3a-
CTaBJICHOTO MaifHa MmepeBaxKHO Mepe/l iIHIIMMU KPeIUTOPaMU 11bO-
ro OOpKHUKA, SIKIIO iHIIIe HE BCTAHOBJICHO 3aKOHOM (IpaBo 3a-
craBm) [2]. [TopiBHSIHHS LUMX MiAXOMiB CBiIYMTb, 11O BiAMOBIIHO
1o 3akoHy Ykpainu «IIpo 3acraBy» 3acTaBomepsKaTeIb MaB IIPaBO
ofepxKaTH 3aJ0BOJICHHsI CBOiX BUMOT JiMIIe 3 BAPTOCTi 3acTaBiie-
HOTO MaifHa LIJISIXOM HOro Mpoaaxy 3 JOAEPXKaHHIM CHeliaIbHUX
npouenyp. Hatomicts LIK Ykpainu HamaB MOXIIMBICTh KPEAUTOPY
3aJJ0BOJIbHUTU BUMOTHY 32 OCHOBHUM 3000B’SI3aHHSIM 3a PaxyHOK
3aCTaBJICHOTO MaifHa, a He JIUIIC 3MINCHUTU TIPoAax i OTpUMaTH
Ooro BapTicTh. Y LIbOMY IJIaHi CJiJ 3BEpHYTHU yBary Ha KoJi3iio
TOJI0XeHb 3aKOHY YKpainu «[1po 3actaBy» 1o BiTHOIIIEHHIO 10 3a-
ranbHux HopM LUK Ykpainu. binbiie Toro, 3 NpuiiHITTSIM 3aKOHIB
VYkpainu «I1po inoteky» [3] i «[Ipo 3abe3meyeHHsI BUMOT KPeIUTOPiB
Ta peECTpalIiio O0TSKeHb» [4], SIKi peTyJIi0I0Th OKpeMi BUIU 3aCTaBU
HEepPyXOMOTO i pyXOMOro MaliHa, Oysia mpsiMO BU3HaU€Ha MOXJIUBICThb
3a/10BOJICHHSI TAKMX BUMOT TpbOMa BapiaHTamu: 1) peajizaliist mpea-
MeTa iloTeKM YM 3acTaBu Ha MPWIIOAHUX TOprax; 2) mepexia rnpana
BJIACHOCTi KpeIUTOpY Ha MpeaMeT iMmoTeKU YU 3acTaBu; 3) MpaBo
3acTaBO/IepKaTeIsl Ha TIPOIaxK MpeaMeTa ilmoTeKy Y1 3aCTaBHy.

OTxKe, 32 paXyHOK 3aCTaBJIEHOr0 MaifHa 3acTaBoepXKaTesib Ma€e
IIPaBO 3aI0BOJILHUTHU CBOI BUMOTH B IOBHOMY 00CSI3i, SIKHMIT BU3HA-
Ya€EThCS HA MOMEHT BIOBOJICHHS, BKJIIOUAIOUU BiICOTKU, BiIIIKOIY -
BaHHS 30UTKiB, HEYCTOWKY, HEOOXiTHI BUTPATU 3 YTPUMAHHS 3a-
CTaBJICHOTO MaiiHa, BUTPATH 3 IPOBEJACHHS CTATHEHHSI.

30iablIeHHST 00CsTY MPAaBOMOYHOCTEM KpeauTopa (3acTaBojep-
JKaTeJsl) CBITUMUTD PO PEUOBY MIPUPOY IIPAB OCTAHHBOTO Ha 3a10BO-
JIGHHSI BUMOT HE «3 BapTOCTi 3aCTaBJIEHOro MaliHa», a «3a HOro paxy-
HOK». BiMoBinHO, peuoBa CYyTHICTb 3aCTaBU KOHLIEHTPYE yBary rnepe-
BaKHO Ha MpaBax, 1110 BAHUKAIOTh y 3aCTaBojepKaTesIsl B 3aCTABHOMY
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MpaBOBiTHOIIIEHHI i cTocytoThes TpeTix oci6. Ile I ®. IlepiieHeBuY
BiTHOCHB TIPaBO 3aCTaBU O PEUYOBUX, YKA3YIOUM, IO «IIPABO, SIKE
BUHMKAE TIPU 3aCTaBi, BU3HAUYA€E MIPaBO Ha YYyXKY Piu, 1110 HAJICKUTh
BipuTeJIIO B 3a0e3MeUeHHs HOoro MpaB BUMOTM 10 3000B’s13aHHIO, Ta
TIOJISITa€ B MOXKJIMBOCTI BUKJTIOYHOTO 3aJOBOJICHHSI 3 BAPTOCTi pedi»
[5, c. 242—243]. Ha nymky C. M. BUTbHSIHCHKOTO, pe4OBHii XapakTep
3aCTaBHOTO IIpaBa 3HAXOAUTH IIPOSIB Y TOMY, 110 1€ TIPaBO i€ MPOTU
TpeTix ocib, TOOTO B pa3i MOpylLIeHHs CBOIX MpaB 3acTaBOAePKa-
TeJIb MOXE 3aXUCTUTH 1IX TUMU CaMUMU crioco0aMu, 110 i BiacHi
[6]. TTpo peyoBmit xapakTep 3acTaBy IMUIIYTh i iHIII JOCTITHUKM.
Tax, Ha xymky 1. M. TTy4KoBCbKOI, 3acTaBa HAJIEXHUTh 10 MATHOBHX
(peuoBUX) BUIIB 3a0e¢3IIeUCHHS BUKOHAHHS 3000B’s13aHb. BoHI
CIUPAIOThCS Ha BU3HAYEHE TOTOBOPOM UM 3aKOHOM MEBHE MaiiHO,
Ha SIKe KPeIUTOP Ma€ MPaBo 3BEPHYTH CTTHEHHS Ha 3a0BOJICHHS
CBOET BUMOTH TPU MOpPYIIEHHI 3000B’s93aHHs. 30KpeMa, 3acTaBa
HaJla€ KPeAUTOpy MPaBo 3al0BOJILHUTHA CBOIO BUMOTIY 332 PaxyHOK
3aCTaBJICHOTO MaliHa, a IPUTPUMAaHHS — 33 PaXyHOK IMPUTPUMaHOL
peyi LIUISIXOM 30iMCHEHHS BIACHUX Ailt, a He LIJISIXOM TTpe sIBIEHHS
BUMoOTHU 00 OopxkHUKa. Lle if 703BOJIsIE 3pOOUTH BUCHOBOK IIPO
peuoBMIi XapaKTep 3acTaBu, J¢ iCHYE Oe3rmocepeaHiii 3B’ sI30K 3a-
cTaBoep:kartesis Ta 3acTtaBieHoi pedi [7, ¢. 7, 10]. C. B. Huxxnuit
CTBEPIXKYE, IO «IIpaBOBa MPUPOIA 3aCTaBU MAaiTHOBMX IIpaB I10-
BUHHA BM3HAYaTUCS SIK PEYOBO-MPaBOBUI CITOCIO 3a0e3MeUyeHHs
BUKOHAHHS 3000B’g3aHb, OCKUILKM caMe TaKWi ITiIXin HaiOimbIT
TMOBHO BPaxoOBYE SIK 3000B’s13aJIbHY, TaK i pe4OBY MPUPOAY JaHOTO
iHCTUTYTY> [8, . 6]. YTiM iCHYIOTb 1 iHIIIi TO3ULLiT, 30KpeMa Ha TyMKY
0. 3aropynbpKo, HEMOKJIMBO BECTH MOBY IPO €IUHY IPAaBOBY IPH-
pony 3actaBu. HaBnaku, ciin BUAIIUTUA pedoBUii i 3000B’A3a/IbHUIA
BHMIIM 3aCTaBH: 3aCTaBa, 110 MAa€ PEYOBUIA XapaKTep (3aKJIal PyXOMUX
peueii, imoTeka), Ta 3acTaBa, 1110 Ma€ 3000B’s13aJIbHUI xapakTep (3a-
cTaBa MpaB, TOBapiB B 000poTi ado y nepepodii) [9, c. 10]. I3 uum
Ba)kKKO MOTOAUTUCH, OCKIJIBKY peali3allis TaKoro Miaxomy nmpu3Beae
JI0 TIEPETBOPEHHST PEUOBO] 3aCTaBM Ha iHIIINIA BUI 3a0e3ITeYeHHS, Ha-
TIPUKJIAI IIPUTPUMAHHS YU JOBipUy BIacHicTh. B. A. JIpyroBa BKa3ye,
110 PEYOBMI1 XapaKTep MpaB AOCiIKYBAaHOTO By 3a0e3MeUeHHS
TIPOSIBIISIETHCS B 3aKPIINICHNX 3aKOHOM MOXJTMBOCTSIX 3MiiICHIOBATH
oOMeskeHe ITaHyBaHHS HaJl piddIo, 10 HaJICXKWTh BIIACHUKOBI, STKE TT0-
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JISITA€ B MOXKJIMBOCTI OTpMMATHU MTPaBOo BJIACHOCTI Ha piu a00 MpaBo Ha
il LIIHHICTH 32 MIEBHUX YMOB; 3[IilICHEHH1 KOHTPOJIIO 32 KOPUCTYBAaHHSIM
LIi€10 piyyIo BJACHUKOM i3 TUM, 11100 IIiIHHICTb peui He 3MiHMIach. Yce
1Ie CBiTYMTb PO PEUOBMIi XapaKTep MpaB imoTeKoaepKaTesl, IKUi
MOXe CTaTu BJIACHUKOM pedi a00 HaOyTH MpaBo PO3MOPSIXKATUCS
Helo 3a neBHUX ymMoB [10]. 3Baxkaroun Ha Te, 1110 3aCTaBHi BiTHOCUHU
MaloTh CBOIM 00’€KTOM piu, a He [ii 1o BiIHOILIEeHHIO 10 L€l peui,
1 MAJISITal0Th 3aXMCTY Bill YCiX, y TOMY YMCJIi BiJ BIaCHMKA, a He JIUIe
Bill 0HI€T 0COOM, TOLITLHO BKIIOYUTH MPAaBO 3aCTaBU 0 TMEPEiKy
peUYOBHUX MpaB Ha MalfHO Ha 3aKoHoAaBYOMY piBHi [11, ¢. 350].

IMpoananizyBaBIIM HaBeIeHi apTyMEeHTH, TOXOAUMO BHCHOBKY,
1110 MMPaBOBIIHOCUHU 3aCTaBU MICTSITh Yy CBOIM Mpupoai, o0cs3i
Ta MPaBOMOYHOCTSIX 3HAYHMIT PEUOBUIA €JIEMEHT, X0Ua i «00epTaloTh-
CcsI» — BUHUKAIOTh, 3MIiHIOIOTHCS i IPUIUHSIIOTHCS HABKOJIO
3000B’s13aHHS. 3acTaBy CJIiJ BBaXKaTW He TUJILKU CITOCOOOM 3a0e3-
TeYeHHS HAJICXKHOTO BUKOHAHHS 3000B’sI3aHHS, a i MOKJIMBICTIO
3aXMCTy KpeauTopa B pasi MOPYILIeHHS 3000B’sI3aHHSI, 1110 il BigOy-
BA€ETHCS MPU peaizallil mpaB 3aCTaBOACPXKATES.

Crrenmcika peasizariii mpaBa 3acTaBU MOKe 3HANTHU CBili IIPOSIB
Y Pi3HUX acIieKTax, PO3IJITHEMO MOT0 Y TUIOIIMHI BiTHOCHUH 3aCTaBU
MaitHa, SIKe TiepeOyBa€e y KOMYHaJIbHil BIIaCHOCTi. 3aKOHOTaBCTBOM
YCTaHOBJIEHI OCOOJIMBOCTI i1 OOMEXEeHHS MepeAaHHs TaKoro MaiiHa
y 3acTaBy (iMmoTeKy), iCHye MeBHUM MepeslikK MaiiHa, sSIKe He MOXe
nepenaBaTucs B 3acTaBy. BusHaueHi 3aKOHOIaBLeM TaKOX oOMe-
KeHHS II0J0 3aCTaBU KYJBTYPHUX LIHHOCTEH, IO € 00’ €KTaMK
npaBa Jep>KaBHOI UM KOMYHaJIbHOI BJIACHOCTI i 3aHeceHi abo Ti-
JISITal0Th 3aHECEHHI0 10 JlepXXaBHOIO peeCcTpy HAlliOHATbHOTO KYJIb-
TypHOTO HanbaHHs (4. 4 cT. 4 3akoHy Ykpainu «I1po 3actaBy»).

Takox BaxKJIMBUM JJIs1 LiJIeH 3aXUCTY MpaB TEPUTOPiaTbHOI TPO-
MaIf € 3aKOHOIaBYe OOMEXKEHHS CIIOCO0iB 3BEpPHEHHS CTSITHEHHS
Ha IpeaMeT iMoTeKH, 1110 € KOMYHaJIbHO BIacHicTI0. MoxHa cKa-
3aTu, 10 creuudika 3acTaBu (iMoTeku) MaitHa, sIKe € KOMyHaJbHOIO
BJIACHICTIO, BiTOMBAETHCS B TAKNX «0a30BUX» MTO3UIIISX, BUBHAYEHUX
3aKOHOMAaBCTBOM: CITeLIM(DiYHO OKpeCIeHi Cy0’ KT nepeaaHHs 1IbO-
ro MaiiHa B 3aCTaBY, MOPSAOK MepeJaHHs Ta peaisallis mpasa 3a-
craBu. [Ipu 1boMy, SIKIII0 3aKOHOAABYi BUMOTH IIOAO0 CY0’€KTIB,
00’€KTiB i MOPSAKY MEpenaHHs MaliHa aipecoBaHi Mepl 3a Bce Op-
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raHaM MiclIeBOro caMOBpPSIAYBaHHS Ta IOPUAMYHUM 0cobdaM, SKi
3MilICHIOIOTH MPAaBO KOMYHAJIbHOI BIACHOCTi, TO HOPMAaTUBHO BU3HA-
yeHa crienugika peaisallii mpaBa 3acTaBU CKEpOBaHa HacaMIlepe]l
y 6iK KpeauTopiB (3acTaBoaepxareseit). He Bukinkae cyMHiBiB, 110
rpyIia 3aKOHOJABYMX BUMOT IIOA0 Cy0’€KTIB, 00’€KTIB i MOPSIAKY
rnepefaHHs MaliHa KOMYyHaJIbHOI BIJaCHOCTI B 3aCTaBy 3ayila€e He
TIbKYU LIMBUTBHO-MPABOBI BITHOCUHMU, a i1 CTOCYEThCS chepu yrpas-
JIIHHST KOMYHaJIbHOIO BJIACHICTIO, SIKE 3a0€3Mevy€EThCSI CYKYITHICTIO
BiTHOCUH Pi3HOI rajiy3eBoi HaJeXHOCTI, JaJIeKO 3a MEXXaMU LIUBiIb-
HOro, Ta i1 HaBiTh MPUBATHOTIO IIpaBa. B ymoBax BiACyTHOCTI AeTajlb-
HOTO MPaBOBOI0 PEryIIOBaHHS BiTHOCUH 3aCTaBH L1010 MaiiHa KO-
MYHaJIbHOI BJIAaCHOCTi, HEOOTPYHTOBAHO Pi3HOMAHITHUX ITiIXO/iB
OpraHiB MiCLIEBOTO CaMOBPSIAYBaHHS A0 3aCTOCYBaHHS 3acCTaBU
Y BJIACHI# JOTOBipHiii MpaKTULi BUHUKAIOTh TOCUTb CKJIaHi CIIOPHU,
SIKi HEOOXiJHO BUPIIIIYBaTH CyIOBUM iHCcTaHLisiM. Hampukian, He-
OTHO3HAYHO BUPIIIYIOThCS CYAaMU CIIPaBU, 11O CTOCYIOThCS 3Mili-
CHEHHS TIpaBa KOMYHaJIbHOI BJIACHOCTI MpHU MepeJaHHi MaiiHa Bif
OJHUX IOPUANYHUX OCI0 A0 iHIIMX, 3aKPIiTMJIEHHS 1Or0 3a CTBOPEH -
MU OpTaHaMHM MICIIEBOTO CaMOBPSIIYBaHHS OpraHi3alliIMU, Y TOMY
YUCTi FOPUIUYHUMU 0CO0aMU ITy0IiyHOrO Mpasa. J1ocuTh BaXJIMBUM
€ BUCHOBOK, BUKJIaZieHW1 y TocTaHOBi Benukoi [Tanatu BepxoBHOro
Cyny Bin 22.01.2019 y cripasi Ne 910/12224/17, 3a sikum MaifHO KO-
MYHaJIbHOI BJIACHOCTi HE MOXe TepeiaBaTUCs B ONepaTUBHE YIIpaB-
JIIHHS MiANPUEMCTBAM, YyCTaHOBAM, OpraHizauisiM, sIKi He OyJiu
VTBOPEHI BiATIOBIIHUM OpPraHOM MiCLIEBOIO CAaMOBPSIIYBAaHHS Ta He
rnepedyBatoTh y ioro mianopsaxkysaHHi [12]. JloriuHo BBaxaTH, 1110
B TaKMX IOPUINIHUX 0Ci0 HE BUHMKAE i IIPaBO OTIEPaTUBHOIO YIIPaB-
JIiHHS 200 iHIIe moaidHe MpaBo 11010 KOMYHaJbHOro MaitHa. ¥ 1iii
CMpaBi Crip BUHUK 1110J0 MPOKYpPATypH SIK IOPUAUYHOI 0COOU TTy0-
JivyHoro npasa. [Tpu iboMy BepxoBHuii Cya BKa3aB, 1110 Y LIi€T Iopu-
JUYHOI 0cOOM MPaBO OMEPATUBHOTO YMPABIIHHS 1100 CHipHUX
MPUMIllIEeHb He BUHUMKJIO i HE MOTJIO BUHUKHYTHU, He3aJeKHO BiJl
TOro, OyJI0 BOHO 3apeecTpoBaHO uu Hi. Ha Halry 1yMKy, iCHYIOTh
JIOCTaTHI IiJICTaBU 3aCTOCOBYBAaTU HaBeACHY IIPaBOBY MO3UIIiIO 10
BiIHOCHH 3aCcTaBU MailHa KOMYHaJbHOI BJIACHOCTIi, OCKiJIbKU Y BU-
TanKy, SIKIIO JOTOBip 3aCTaBU OYJI0 YKIAACHO IOPUINIHOIO 0CO00I0
(HaBITh 3i 3roAM OpraHy, 1110 3AiliCHIOE MTOBHOBAXKEHHSI 3 YIIPABAiHHS
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KOMYHAaJIbHOIO BJIACHICTIO), aJjie 3a BiICYTHOCTI IpaB Ha lie MaiiHo,
TO JIOTIYHUM € BUCHOBOK IIPO HEAiMCHICTh TaKOro Aoropopy. Taka
CUTYallisl CTBOPIOE HECTAOUIBHICTh Y MAMHOBUX BiTHOCUHAX, 110 BU-
HUKJIM 3 TIPUBOAY 3aCcTaBU 00’€KTiB KOMYHaJIbLHOI BJIACHOCTI, i MO~
TpeOy€e BUPIlLIEHHSI.

BucHoBku. Buxonsuu 3 BUKJIaaeHOro, Ciif 3p00UTH BUCHOBOK
PO HAasIBHICTh Y TIPABOBIZHOCWMHAX 3aCTaBU, 30KpeMa Y IIPUPOi,
00csI13i i MPaBOMOYHOCTSIX CY0’€EKTIB, 3HAUHOI'O PEYOBOI0O €JIEMEHTY,
1110 HE BUKJIIOYAE BiHECEHHs 3aCTaBU 10 CIIOCO0iB 3a0e3MeYeHHS
BUKOHaHHS 3000B’sg3aHHd. [1py IboMy ITpaBo 3acTaBU iCHYE i pea-
JIi3y€ThCS HE TIJIbKU B MeXax 3000B’3aJIbHUX TTpaBoBigHOCUH. Lo
CTOCYEThCS 3aCTaBU MaiiHa, AK€ € KOMyHaJbHOIO BJIACHICTIO, TO
crnenudika BiiOMBA€EThCA Y BUMOTax A0 Cy0’€KTIB i 00’€KTIB Iepe-
IAHHSI MaiiHa y 3acTaBy, OPSIIKY IlepeJaHHs Ta peajlizaliii IpaBa
3aCTaBU.
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O. A. JIunaTHUKOBa

K Bompocy o ropuangeckoii mpupoje npasa 3aj10ra B acneKkTe o4panieHns
B3bICKAHHS HA MMYIIECTBO KOMMYHAJIbHOI COOCTBEHHOCTH

Annomauus. B pabome npedcmasnena cospemennas npooaemamura 00Ho2o
cmapeiiuux u Haubonee pacnpocmpaHeHHbIX 8U008 00ecneveHus UCHOAHEeHUs
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obsz3amenvemea — 3anoea. Oceeujervl pazgumue u npupooa npaesa 3a102d U 20
3aKOHOOGMeAbHOE Pecyauposanue. AGMop aKyeHmupoeana 6HUMAHUe Ha 0Co-
OeHHOCMAX, KOMOpble NO360ASIOM ONPedeitmyb HPUOUHECKYI0 npupody, cooep-
JCanUe peanu3ayuy npaesa 3aa02a 3a10200epiHCAmenem, 0COOCHHOCMU 00PAUeHUsL
63bICKAHUS HA UMYUCCIMEO KOMMYHAAHOL COOCMECHHOCMU.

Karouesnie caosa: obs3amenscmeenHoe npaso, 3aioe, unomexa, obecne-
YeHue UCnoAHeHUs 003ameabcms.

0. O. Lipatnikova

On the Issue of the Legal Nature of the Right of Pledge in the Aspect
of Foreclosure on Communal Property

Summary. The paper presents the modern problems of one of the oldest and
most common types of securing the fulfillment of an obligation — a pledge. The
development and nature of the right of pledge and its legislative regulation are
highlighted. The author disclosed the material and obligatory elements of the
pledge. The author drew attention to the features that make it possible to determine
the legal nature, the content of the implementation of the right of pledge by the
mortgagee, and the peculiarities of foreclosure on communal property. The article
reveals the features of the pledge of communal property, in particular, subjects,
objects, the procedure for pledging.

The author, having said, that the specifics of the lane, like the communal
power, are taken into account in such positions as determined by the legislation:
specifically, the submission of the lane to the outpost, the procedure for transferring
and realizing the right to the outpost. At the same time, if the legislation is in the
power of the sub’ektyv, the order of the transfer of the lane is addressed to all the
authorities of the local self-regulation and legal persons, since the right of the
public authorities, then the normative rights of the bailout of the specific (outpost-
holders). Not the victories, but a group of legislators who are able to subscribe to
the order of giving the lane of communal power to the outpost is not just civilly
legal, but to be governed by spheres of government.

In the article, the author said that the outpost should be respected not only
by the way of securing the proper administration of the goiters, but by the possibility
of getting the creditor from the outbreak of the goitre, which must be taken into
account when realizing the rights of the outpost holder.

The specifics of the implementation of the right can be made to know its
manifestation in different aspects, which can be seen in the area as it is in the
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communal authorities. Legislation established the specialness and interconnection
of the transfer of such a mine to themortgage, a simple change of the mine, which
cannot be transferred to the outpost.

The author of the analysis of the legal decisions of the Supreme Court for the
fact that the municipal authorities cannot be transferred to the operational
management of enterprises, establishments, organizations, which did not appear
to be approved by the authority of the public self-government, and not be known
in the order of At the same time, it is stated that such legal entities do not have
the right of operational management, but also the right of the communal lane. If
the pledge agreement was concluded by a legal entity (even with the consent of
the body exercising the authority to manage communal property), but in the
absence of rights to this property, that such an agreement is invalid. This situation
creates instability in the property relations that have arisen over the pledge of
communal property and needs to be resolved.

Keywords: law of obligations, pledge, mortgage, ensuring the fulfillment of
obligations.
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