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IMPLEMENTATION OF THE PRINCIPLE
OF SUBSIDIARITY IN THE PROCESS
OF DECENTRALIZATION IN UKRAINE

Annotation. The article is devoted to the study of the principle of subsidiarity
as a European standard for the formation of interaction between levels of power,
its theoretical and practical potential for a successful reform of decentralization
in Ukraine. The main objective of decentralization is the provision of local self-
government and creation of an effective system of territorial organization of power
in Ukraine. Understanding the essence of decentralization requires an in-depth
study of the nature of the principle of subsidiarity, that is creating a certain basis
for the transfer of powers from the central to the lower organizational levels.

The question of the quality of legal acts in the field of local self-government
is still an acute problem. A scientific and analytical assessment of the current
regulations and the development of recommendations for improving the legal
regulation in the field of decentralization are required. Special attention should
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be given to legal technique, terms and categories used in regulations. Today, the
current legislation of Ukraine does not define the concepts of «subsidiarity»,
«decentralization», «decentralization of public power», and as a result, in practice,
the principles of decentralization and subsidiarity are substituted.

Keywords: subsidiarity, delegation of authority, decentralization, local self-
government, European Charter of Local Self-Government.

Relevance of the research topic. One of the strategic principles
of constitutional reform in Ukraine is the provision of decentralization
of state power, which acts as a key tool for the transformation of social
relations based on the doctrinal constitutional values of today. In most
detail the issue of decentralization was studied by G. Vedel: he defines
it as the transfer of power of authorty not to civil servants and bodies
representing the central government, but to other bodies that are not
hierarchically subordinate to the latter, mainly those elected by the
population [3]. The main goal of decentralization is to ensure the
capacity of local self-government and build an effective system
of territorial organization of power in Ukraine. The Decree of the
President of Ukraine dated January 12, 2015 No. 5/2015 approved
the Strategy for Sustainable Development «Ukraine — 2020», in which
decentralization was recognized as one of the key tasks of the state’s
development, and it was defined «moving away from the centralized
model of governance in the state, ensuring the capacity of local self-
government and building an effective system of territorial organization
of power in Ukraine, fully implementing the provisions of the
European Charter of Local Self-Government, the principles
of subsidiarity, universality and financial self-sufficiency of local self-
government» [13] .

Understanding the essence of decentralization requires an in-
depth study of the nature of the principle of subsidiarity, as it creates
the necessary basis for the transfer of authority from the central
to lower organizational levels. At the same time, insufficient attention
is paid to issues related to the mechanisms of its implementation.

Analysis of research and publications. Issues of theoretical and
practical-applied aspects of the application of the principle
of subsidiarity, both indirectly and directly, were investigated in the
works of domestic scientists M. Baimuratov, O. Batanov, I. Bodrova,
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S. Seryogina, O. Skakun; modern Western scientists R. Agranoff,
M. Brunner, B. Gurnet, D. Dietrich, T. Heglin, K. Endo. Subsidiarity
as a concept was highlighted in the writings of A. Tocqueville and
J. St. Mill; as a principle, it was developed on the basis of the works
of R. Aron, A. Mark, and Deni de Rougemont. But along with this,
the indicated issues do not lose their relevance due to the
incompleteness of the reform of the decentralization of power
in Ukraine, the renewal of the strategic goals of the sustainable
development of the state.

The purpose of the study is to determine the main content of the
principle of subsidiarity, its theoretical and practical potential for the
successful implementation of the decentralization reform.

Presentation of the main material. The analysis of views expressed
in the legal literature on the content of the concept and understanding
of the essence of the principle of subsidiarity indicates a diversity
of opinions on this matter. For the first time, the idea of subsidiarity
appeared in the works of Aristotle, as the antithesis of the Platonic
understanding of the unity of society and the state. Thomas Aquinas
also paid special attention to the role and place of lower social groups
in the social structure of society. In his opinion, the inability of these
social groups to satisfy existing needs leads to the need for intervention
in this process by public authorities, but only if it is necessary to achieve
the common good [2, p. 120]. This phenomenon received the name
«subsidiarity» in 1931 in the encyclical of Pope Pius XI «Quadragesimo
Anno». In particular, it says: «that most weighty principle, which
cannot be set aside or changed, remains fixed and unshaken in social
philosophy: Just as it is gravely wrong to take from individuals what
they can accomplish by their own initiative and industry and give it to
the community, so also it is an injustice and at the same time a grave
evil and disturbance of right order to assign to a greater and higher
association what lesser and subordinate organizations can do. For
every social activity ought of its very nature to furnish help to the
members of the body social, and never destroy and absorb them» [10].

The essence and idea of «subsidiarity» develops in a fairly wide
conceptual space, and covers the spheres of public administration,
economy, social policy, and the interaction of state power and local
self-government. For a correct definition of this concept, it is necessary
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to establish its etymology, proper goals and objectives. «Subsidiarity»
means «providing assistance», «additionality», «inferiority». In the
scientific literature, there are different interpretations of this term:
in particular, in the theoretical dimension, «subsidiarity» involves the
delegation of decision-making powers from the central to lower
organizational levels; as a principle of the institutional organization
of power and management — the idea of the intervention of political
power only within those limits, within which society and its component
groups are unable to satisfy various needs [1, p. 53; 14, p. 22—30].

In the political dimention it acts as a kind of means that should
ensure the exercise of powers as close as possible to the citizens; it is
assumed that political action takes place at the level that most
corresponds to the solution of the problem. This division of powers
enables and directs higher-level authorities to assist lower-level
authorities only when necessary and when this necessity has
an adequate form and dimension. Therefore, it is implemented only
in the case of insufficient capabilities of an individual (or a small
group of people) in solving the necessary tasks, which requires
subsidiary intervention on the part of state institutions. At the same
time, the priority of the lower level in the distribution of powers
should prevent any attempts to centralize the system of territorial
organization of power [5, p. 34 ]. The famous German professor O.
von Nell-Breuning, explaining the essence of this principle, indicates
that it is about the assistance that the whole should provide to its
«parts». At the same time, this principle means not only reasonable
assistance to those who really need it, but also protection of a lower
level of management from excessive centralization; non-interference
in those areas where individuals can cope without any help from the
whole (the state). «At the same time... the whole must provide
assistance to those of'its «parts» that really need such assistance and
simply cannot exist without it. Moreover, the principle of subsidiarity
is an obligation to assist» [9].

In the concept of the social state, which is oriented primarily
on the welfare of society and individual, and which is called
to consistently ensure the implementation of the principle of social
justice in society, it is one of the main ones aimed at the development
of individual potential, self-determination and self-responsibility.
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In the sphere of social policy, which carries out the practical
implementation of the provisions of the welfare state, this principle
provides for the legislative regulation of the interaction of state and
non-state structures in the social sphere and the support of the latter.
Its implementation allows not only to use existing material resources
more effectively, but also to respond more flexibly to new social
requests and involve citizens in solving social problems. S. Ladyvirova
states that the principle of subsidiarity is a legal one given that the
problem of distribution solved with its help is a legal one [6, p.16].
This is a certain formula for the distribution of competences of the
elements of the social whole in legislative acts, according to which the
lowest level of power receives such powers that the territorial level
of power that follows it cannot exercise more effectively. P. de Laubier
states that subsidiarity is «the principle of decentralization and
distribution of responsibility, which is the basis of the modern
democratic process» [7]. It is worth noting that the current legislation
of Ukraine does not define the concepts of «subsidiarity»,
«decentralization», «decentralization of public power» so far, although
there were such attempts in the past.

Enshrining the principle of subsidiarity as a standard in the legal
system of Ukraine is conditioned by the ratification of the European
Charter of Local Self-Government, since current international
treaties, the binding consent to which was given by the Verkhovna
Rada of Ukraine, are part of national legislation (Part 1, Article 9
of the Constitution of Ukraine; Part 2, Art. 19 of the Law of Ukraine
«On International Treaties of Ukraine». Ukraine became the 37th
member of the Council of Europe and ratified the Charter without
any reservations [11], however, the issue of an effective mechanism
for implementing the requirements of Council of Europe law into
national legislation remains unresolved today. It should be emphasized
that during the ratification of the European Charter, Ukraine did not
make any reservations (although such a possibility is provided for in the
special provisions of this international legal act), and therefore,
assumed the obligation to fulfill all the norms set forth in it without
exception.

Along with this, a number of principles of the European Charter
are not implemented in Ukraine, and some of them contradict the
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national legislative acts regulating local self-government issues. In this
context, attention should be paid to the following circumstances:

Firstly, the term «subsidiarity» is almost never used in national
legislation. Despite the fact that the principle of subsidiarity is reflected
in the Budget Code, it is absent in the Basic Law; in the Law «On
Local Self-Government in Ukraine» it is traced indirectly in the
definition of «local self-government».

Secondly, the issue of the quality of legal acts in the field of local
self-government is an acute problem at the current stage. S. Serohina
emphasizes the need to deepen the scientific and expert assessment
of draft laws in the field of local self-government, paying special
attention not only to foreign experience, concepts and presentation
of projects, but above all to legal techniques, terms and categories used
in these projects. Regulation of these relations which is insufficiently
clear or contradictory leads to misunderstandings, the need to make
changes and additions, additional interpretation of the acts [ 12, p. 45].
A negative example of such a state is the practice where the principle
of subsidiarity is established even in those spheres in which it has
indirect influence. 1. Bodrova draws attention to the inclusion in the
content of Art. 132 of draft law No. 2598 of the principle of subsidiarity
to the principles of the territorial system of Ukraine along with the
unitarity, unity and integrity of the state territory, decentralization
of power, ubiquity of local self-government, balanced and sustainable
socio-economic development of territories taking into account their
historical, economic, ecological, geographical and demographic
features, ethnic and cultural traditions. Since subsidiarity characterizes
the basics of the functional and competent sphere of local self-
government bodies, determining the conditions, criteria for its
formation and provision, it affects the legal status of territorial units
indirectly. In this regard, the scientist writes, it would be more logical
to constitutionally enshrine the principle of subsidiarity in the article
of the Basic Law that regulates the competence of territorial
communities, local self-government bodies [3, p. 32].

Thirdly, an important factor for improving the existing legislative
framework for new needs is terminological clarity and specification
in domestic legislation. In domestic practice, the principles
of decentralization and subsidiarity are substituted, as two essentially
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«counter» flows of redistribution of powers. Thus, the principle
of subsidiarity is disclosed only as a basis of state regional policy
(Article 3 of the Law of Ukraine «On the Basis of State Regional
Policy»), and decentralization was mentioned as a process of transfer
of functions in the Procedure for conducting a functional survey
of executive authorities [3, p. 33].

Summing up, it should be noted that the practice of developed
democratic countries proves that the combination of decentralized state
power with developed local self-government is one of the most effective
models at the current stage. The main prerequisites for the activation
of the decentralization process in Ukraine are related to the fulfillment
of the requirements that candidate countries for joining the EU must
meet. However, Ukraine is moving somewhat slowly in the direction
of implementing the provisions of the European Charter of Local Self-
Government into national legislation, and the problem of complex
reform of local self-government is still not fully resolved. The ways
to solve the outlined problems are not least related to the improvement
of the constitutional regulation of the institute of delegated powers.
A scientific and analytical assessment of the current normative acts and
the development of a recommendation for the improvement of legal
regulation in the field of decentralization are necessary. Special attention
should be paid to legal techniques, terms and categories used
in regulatory acts, because insufficiently clear regulation of relations
leads to misunderstandings, contradiction and open conflicts [8, p. 56].
Currently, in accordance with the Sustainable Development Strategy
«Ukraine — 2020», a set of measures is being implemented in Ukraine
for legislative, scientific, methodological and information support
of local self-government reform.

Conclusions from this study are the possibility of recommending
to introduce amendments and additions to the Law «On Local Self-
Government in Ukraine», and other acts regulating local self-
government, to adopt a law on local referendums and pay significant
attention to the development of local democracy, taking into account
the principle of subsidiarity at the local level. Prospects for further
research in this area may include be to intensify the implementation
of the principle of subsidiarity at the level of local government closest
to the population.
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I. B. T'apamyk

Peanizanis npuamuny cyocumiapHocTi B mpoueci aenenTpasisanii B YKpaini

Anomauia. Cmamms npuceésuena 00CAi0HceH I NPUHYURY cyocudiapHoc-
mi K €8poneticbkoeo0 cmanoapmy Gopmyeants 83aemooii pieHie eaaou, iioeo
meopemu1H020 ma NpaKmu4Ho20 NOMEHYiany 045 YCniuHo2o 30ilCHeHHA pe-
gopmu deyenmpanizayii ¢ Yxpaini.

CymHuicmb ma yseneHHs npo «cyocudiapHicmv» po3eUEaemuvCs 6 00CUmb
WUPOKOMY NOHAMILIHOMY NPOCMOPI, i 0XONAI0€ chepu epicasrHo2o ycmpor,
EeKOHOMIKU, COUIanbHOI noaimuKu ma 63aemooii depicasHoi é1adu i Micueozo
camospadyeanns. Bucroeneni 6 opuduuniii aimepamypi noeagdu Ha 3micm no-
HAMMS U1l pO3YMIHHS CYMHOCMI NPUHUUNY CYOCcUdiapHocmi ceiouums npo po3-
Maimms MIpKY8aHb 3 Ub020 Npueoady.

3akpinaenus npunyuny cybcudiapHocmi sk cmanoapma y npagogii cuc-
memi Yxpainu o6ymosaroemuocsa pamugikauiero €sponeticokoi xapmii micyeso-
20 Ccamo8pa0y8anHHs, OCKIAbKU YUHHI MIJNCHAPOOHI docoeopu, 32004
Ha 00608’a3K08icmb sikux Hadana Bepxoenor Padoro Ykpainu, € wacmunoro
HayionanvHo2o 3aKkoHodagcmea, npome, i Cb0200HI 3aAUUAEMbCS HEGUPIUEHUM
numanHs 0i€60e0 MexaHizmy imniemenmauii eumoe npasa Paou €eponu y na-
yionanvHe 3axKoHodascmeo. Haeorowmyemuoes, wo nio uac pamugpixayii
Eesponelticokoi xapmii Ykpaina e 6Hecaa JHcoOHUX 3acmepediceHs (Xo4a maka
Modcausicme nepedbauena 6 0CoOAUBUX NONOICEHHSX Ub020 MINCHAPOOHO-NPa-
806020 AaKMy), a omce, 83414 Ha cebe 0006 930K GUKOHAHHS 8CiX 0e3 GUHAMKY
eukaadeHux y Hiil Hopm. Pazom i yum, Huska npunyunie €eponeiicvkoi xapmii
He peanizyembvcs 6 Yipaini, a 0eski 3 HUX cynepeuams HAUiOHAAbHUM 3AKOHO-
daguum aKkmam, wo pezyaioroms NUMAHHS MiCle8020 Camo8ps0y8anHsi.

3eepmaemocs yeaea Ha @idcymruicmb mepminy «cybcudiapuicmov»
6 OcHosHoMy 3aKoHni i 1020 onocepedkosare susHauents y 3akoni «llpo micye-
6e camospadysanis 8 Ykpaini»; Haeconouyemocs Ha npooaemi sKocmi npagoeux
akmie y cgpepi micueso2o camospsa0y8anHs HaA CYHACHOMY emani, OCKiAbKU
mepmiHoA02IMHA YIMKICMb | KOHKpemu3auis y iM4u3HAHOMY 3aKOH00A8CMEI
BUCMYNAE BANCAUBUM YUHHUKOM 0451 YOOCKOHANCHHS ICHYHOUO0I 3aKOH00a840l
6a3u 0as Ho8UX nompeo.

Okpecaeni YUHHUKU, AKI 3yMOBAOMb peanizayio ybo2o NPUHYUNY
6 ceimai umoe 3akpinienux €8ponericbKorw Xapmiero Micue02o camospsaoy-
8aHHSA AK Nepuioeco OOKYMEHMY, Wo 2apaHmye 020 8UKOHAHHS, 3 ACO8AHO
8i0n08iOHICMYb YKPAIHCHK020 3AKOHO0ABCNEA UUM BUMOAM, BUOKPEMACHO
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KAI04081 NUMAHHS NPAB0BO2O PecYAI08AHHS Ma 800CKOHAACHHS NPABOBOT OCHO-
8u 1l npakmuku 020 peanizayii 6 cyvacHux ymosax. Po3yminna cymuocmi
deyenmpanizayii umaeac noeaubaenoeo0 00CAi0NCeHHI nPUPooU NPUHUUNY
cybcudiapnocmi, 1K Makoeo, wjo cmeopioc HeoOXxione niorpyHms 0as nepeoa-
Yi NOBHOBAICEHD (3 UCHMPANbHO20 HA HUMNCHI OpeaHizayiini pieni. Pazom
i3 mum, NUMAHHAM, NO8 A3AHUM [3 MEXAHIZMAMU H020 peanizayii npudiinemo-
cs1 Hedocmammubvo ygael.

Karouosi caoea: cyocudiapuicme, 0ene206ari nogHO8aANCEHHS, deyenmpa-
aAizauis, micuege camospsadysants, €eponelicbka xapmis Micyeeoeo camosps-
dy6aHus.
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