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Abstract. Mediation is one of the effective tools that have been used since
ancient times in inter-state and intra-state relations for the settlement of public-
law and private-law disputes between various subjects, which is carried out by
involving a third neutral person or party, which is called to facilitate establishing
communication between conflicting parties and reaching an agreement. Today,
mediation is increasingly used by the European Union as a means of resolving
disputes between its member states through its institutional system. The article
Jocuses on the legal framework of mediation as an alternative means of resolving
disputes between the Member States of the European Union. The peculiarities of
mediation powers of the European Commission and specialized EU institutions
with the competence to consider such disputes (European Labor Agency, European
Food Safety Agency, European Insurance and Occupational Pensions Agency,
European Banking Agency, European Securities and Markets Agency) are
revealed. Based on the results of the study, it was concluded that In practice,
member states prefer extrajudicial means, primarily the institution of mediation,
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because they are «soft» forms of dispute resolution and allow to take into account
the current state of affairs in their relations more deeply.

Key words: mediation, EU Law, dispute resolution, alternative dispute
resolution, EU member-states, European Labour Authority, European Food
Safety Authority, European Insurance and Occupational Pensions Authority.

Problem statement. A characteristic feature of the late XX— early
XXI centuries is a strengthening of the role of international
organizations (universal and regional), which, as mediators, participate
in the settlement of various international disputes and intrastate
conflicts that may threaten international peace and security. Among
such organizations, a special place belongs to the European Union,
which, striving to strengthen its position in the international arena
and positioning itself as a global provider of peace and security, takes
a direct part in peace-making processes. At the same time, mediation
is used by the Union in conflicts between member states, which in
turn contributes to ensuring the stability of intra-Union relations.

The importance of mediation for the EU as a means of resolving
international conflicts is confirmed by the adoption by the Council of
the European Union on 11.12.2020 of the updated Concept of Peaceful
Mediation of the EU [1], according to which mediation is recognized
as an integral component of the modern comprehensive EU strategy
in the field of conflict prevention and crisis management. Achieving
this goal requires increased EU investment in further institutionalization
of cooperation with member states in the field of mediation,
improvement of communicative mediation practices, development of
relevant program documents.

The study of the legal nature of the institution of mediation in EU
law is updated in connection with the process of Ukraine’s accession
to the EU, the approximation of Ukrainian legislation to the EU
acquis, and the study of best practices for resolving conflicts that may
arise between member states of this association. In addition, the
Association Agreement with Ukraine of 2014 [2] (hereinafter — AA)
defines mediation as one of the means of resolving disputes that may
arise due to the lack of a unified approach to the interpretation of the
provisions of the Agreement or its good faith application, as well as
due to improper fulfilment of obligations by one of the Parties under
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this Agreement (articles 327—336, Appendix XXV). Thus, establishing
the peculiarities of the legal regulation of the application of the
institution of mediation in the EU has important theoretical and
practical significance.

Analysis of recent research and publications. The mediation as
an alternative (out-of-court) mechanism for resolving international
disputes between EU member states has not found adequate
scientific disclosure in Ukrainian legal doctrine. In the doctrine of
EU law, mediation was considered as one of the means of resolving
disputes in preferential trade agreements, including association
agreements, in the works of Ya. Kostyuchenko, N. Mazaraki,
V. Muravyov, and K. Smirnova. Mediation in foreign doctrine was
studied mainly in the context of resolving international disputes as
a tool of preventive diplomacy and anti-crisis management of the
European Union (J. Bergman, J. Berkovich, R. Whiteman,
S. Wolff, S. Vulkovich, T. Koibion, L. Mahashvili, A. Herrberg) or
within the framework of resolving private legal disputes at the
national level based on EU legislation (A. Biard, K. Espluges,
P. Cortes, F. Steffek, K. Chereshi).

However, despite the existing significant academic work on the
mentioned issues, there are currently no comprehensive studies of the
peculiarities of the regulation of the institution of mediation in the
law of the European Union, in particular, in terms of the application
of this mechanism to resolve disputes between member states.

The purpose of this article is to determine the specifics of mediation
as an alternative means of resolving disputes between EU member
states and to reveal the specifics of the powers of its specialized
institutions empowered to consider such disputes.

Presentation of the main research material. According to Art. 344
of the Treaty on the Functioning of the European Union of 1957
(hereinafter — TFEU) [3] the member-states undertake not to submit
disputes regarding the interpretation or application of the founding
treaties of the Union to any other methods of settlement, except those
provided for in the Treaties. At the same time, neither the Treaty on
the European Union [4], nor the TFEU has a separate section directly
devoted to means of resolving disputes between member states. The
text clearly traces the reference only to legal remedies presented by
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the Court of Justice and the General Court of the EU (Part 3 of Article
19 of the TEU, Articles 256, 259, 273 of the TFEU, etc.).

At the same time, as noted by T. V. Komarova, consideration of
interstate disputes in the entire history of the EU takes place only a few
times, after which, for political reasons, the countries do not intend
to enter into open opposition between themselves and turn to the court
for the presence of serious meetings [5, p. 96]. So, to date, only 8
interstate cases have been considered'.

Despite the clear regulation in the founding treaties of only judicial
mechanisms for the resolution of interstate disputes, the list of such
means is not exhausted only by supranational judicial institutions.
Moreover, R. Khorolskyi, commenting on Art. 344 of the TFEU
(former Article 292 of the Treaty on the European Community),
concludes the «openness» of the dispute resolution system in the EU,
which does not prohibit member states from resorting to means of
dispute resolution even outside the borders of the Union, for example,
to «external» mediation or even to another international court or
arbitration [6, p. 70].

According to acts of secondary law, a number of specialized
institutions have been created within the EU, which can perform
mediation functions in disputes between member states. These are the
European Labor Agency, the European Food Safety Agency, the
European Insurance and Occupational Pensions Agency, the European
Banking Agency, and the European Securities and Markets Agency.
In addition, in cases defined by the relevant regulations, the European
Commission can act as a mediator. In this case, the EU, represented
by its institutions, turns per se into a mediator between states that have
a relevant dispute.

Thus, the European Labor Authority (hereinafter — ELA), one
of the newest agencies of the EU, is a specialized institution of the

! Case 58/77 «Ireland v France» (on import of lamb); Case 141/78
«France v. United Kingdom» (dispute in the field of fisheries); Case C-349/92
«Spain v. United Kingdom» (wine taxation); C-388/95 «Belgium v. Spain»
(determination of wine origin); C-145/04 «Spain v. United Kingdom»
(regarding the right to vote in the elections to the European Parliament in
Gibraltar); C-364/10 «Hungary v. Slovakia» (on refusal of entry of the
President of Hungary); C-591/17 «Austria v. Germany» (about road tax);
C-457/18 «Slovenia v. Croatia» (on the maritime border).
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Union designed to coordinate and support measures to comply with
the labor acquis, in particular, in the field of freedom of movement of
workers. According to art. 2(c) of the Regulation 2019/1149 of
20.06.2019 [7] among its tasks is to mediate and facilitate the resolution
of cross-border disputes between member states within the scope of
its activities. Such disputes may concern the social security of workers
who are not citizens of the host state, payment of their labor, taxes,
etc. According to Art. 13 of Regulation 2019/1149 ELA is empowered
to act as a mediator in disputes between two or more Member States
concerning private individuals (employees and employers). The
purpose of such a procedure is to reconcile diverse positions between
the respective member states by adopting a recommendation opinion.
Although the mediation procedure can be initiated by one of the
member states or directly by the ELA, it takes place only with the
consent of all parties.

There are two stages of the mediation procedure. At the first stage,
the member states that are parties to the dispute, the mediator (ELA),
as well as experts from the member states and the European
Commission, who perform purely advisory functions, participate in
the negotiation process. This stage ends with the adoption of a legally
non-binding decision approved by the joint consent of the states. Ifit
is not possible to reach such a decision, the ELA starts the second
stage, which takes place with the involvement of the Mediation Board,
the composition of which is approved by all states — parties to the
dispute. Only experts from member states who are not parties to the
dispute may be included in the composition. Experts from the
European Commission and ELA can be involved in an advisory
capacity. The rules of procedure of the Mediation Commission are
usually adopted ad hoc and approved by the ELA Board. The task of
the Mediation Commission is to facilitate the achievement of
a mutually agreed solution. Within 3 months from the moment of
adoption of the advisory decision at the first or second stage, the
member states are obliged to inform the ELLA about the measures taken
for its implementation, or about the reasons for non-implementation
of the agreed decision. Thus, the implementation of the agreement
reached by the parties to the dispute is being monitored at the EU
level. In turn, ELA is obliged to report twice a year to the European
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Commission on the mediation cases considered by it and disputes that
were initiated, but not considered by it.

It should be noted that each of the mentioned stages takes place
exclusively at the will of the respective member states (Part 3, Article
13 of Regulation 2019/1149). At the same time, if the dispute is the
subject of consideration by national or supranational judicial
institutions, it cannot be considered in the mediation procedure under
the ELA. In addition, at any stage of the mediation procedure,
Member States are given the right to refer the dispute to judicial
authorities. In this case, the specified procedure is terminated.

In scientific sources, the prospects for the application of the
mediation procedure within the framework of ELA are mostly highly
evaluated, since the number of migrant workers has doubled over the
last decade (according to the Agency, as of 01.12.2022, there are more
than 17 million people [8]) and, accordingly, the number of disputes
concerning their status in the host country is increasing. At the same
time, some researchers point to the need to improve the existing
mediation procedure due to certain legal gaps in Regulation 2019/1149.
Thus, J. Cremers draws attention to the need to develop a Code of
Conduct for ELA mediators; adoption of norms that would determine
the procedure for private individuals to apply to national competent
bodies authorized to apply to the Agency to initiate a mediation
procedure; determining the principles on which the decision agreed
by the parties to the dispute should be based — such a decision should
contribute to the termination or prevention of violations of the rights
and legitimate interests of employees and employers[9].

The role of the European Food Safety Authority (hereinafter —
EFSA) in the mediation process is somewhat different. According to
Art. 60 («Mediation procedure») of Regulation 178/2002 dated
28.01.2002 [10] EFSA acts as an independent expert body in disputes
between member states. So, if an EU member state believes that the
measures taken by another member state in the field of food safety are
incompatible with the requirements of this Regulation or negatively
affect the functioning of the EU internal market, it can apply to the
European Commission. The latter shall immediately inform the
relevant Member State thereof. Unlike the «quasi-judicial powers» of
the European Commission, provided for in Art. 258 of the FSEU, in
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the process of consideration of the dispute in the mediation procedure,
it takes a neutral, mediating position and does not provide its own
substantiated conclusion on the merits of the case. Regulation
178/2002 only provides that both the States concerned and the
Commission are obliged to make efforts to resolve the dispute. If the
agreed decision on the dispute is not adopted by the parties, the
Commission itself can apply for a scientific (expert) opinion to EFSA.
At the same time, the conditions and deadlines for applying to the
Agency are determined by the joint agreement of the Commission and
EFSA after consultations with the relevant member states.

Regulation 178/2002 does not clearly define the legal nature of
the scientific conclusions of the European Food Safety Agency. Taking
into account their essence, it can be stated that they belong to acts of
«soft» law and are not legally binding. However, as noted by T. Anakina
and Ya. Benedyk, due to their significant practical importance, they
are capable or potentially capable of indirectly causing certain legal
consequences [11, p. 191]. Therefore, EFSA’s opinion can form the
basis of a decision agreed upon by the parties to the dispute, influencing
their choice of course of action.

Mediation functions of the European Insurance and Occupational
Pensions Authority (hereinafter — EIOPA), the European Banking
Authority (hereinafter — EBA) and the European Securities and
Markets Agency Securities and Markets Authority (hereinafter —
ESMA) are similar to each other. In the joint art. 21 of the Regulations
1093/2010 [12], 1094/2010 [13], 1095/2010 [14] dated 24.11.2010
provides that each of the specified agencies, within the limits of its
subject competence, may assist the competent authorities of the
member states in resolving the dispute as at the request of one of
countries, as well as on their own initiative.

A dispute may arise due to the actions or inaction of a Member
State in connection with the implementation of legally binding acts
of the Union. At the same time, in the event of a dispute, the relevant
member states must immediately notify the Agency of the impossibility
of reaching an agreed solution.If a legally binding act requires joint
action by member states, the existence of a dispute is presumed in the
absence of an agreed decision adopted for its implementation within
the time period specified in such an act. In addition, in the absence
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of clearly defined terms for the implementation of the decision, the
states can independently recognize the existence of a dispute between
them based on objective reasons or with the expiration of 2 months
from the date of sending a request by the competent authority of
a member state, addressed to another member state, regarding the
need to take the necessary measures to implement a legally binding
decision.

After the phase of acknowledging the existence of a dispute, the
actual mediation procedure is applied. At the same time, it is the
Agency, not the parties to the dispute, that determines the time
necessary for the reconciliation of the parties, taking into account the
complexity of the dispute and the urgency of its resolution. However,
in the negotiation process, the Agency maintains a neutral position,
helping to find the optimal solution for them, performing the function
of a «classic» mediator.

In the event that the parties have not been able to reach a mutually
agreed solution, unlike the procedure provided for in the European
Labor Agency and the European Food Safety Agency, EIOPA, EBA
and ESMA can adopt a legally binding decision for the Member States.
Such a decision may require taking certain actions or refraining from
such actions to ensure compliance with EU law, including repealing
or amending national acts. Therefore, the powers of these agencies at
this stage are not mediational and have a pronounced supranational
character and represent a coercive mechanism for dispute resolution.

It should be noted that some researchers (J. Kremers, S. Kraatz)
have made proposals regarding the need to expand the powers of ELA
and EFSA in the process of resolving disputes between member states.
In their opinion, in order to improve the efficiency of the dispute
resolution process, it is necessary to consider the regulatory
prescriptions of other agencies, which relate to the possibility of
adopting a legally binding decision that can end the dispute between
the respective member states [9; 15]. We believe that such proposals
are debatable, since the absence of a mandatory settlement procedure
to end the dispute «at any cost» is the attractive possibility that exists
in ELA and EFSA. In addition, applying to the specified agencies in
the mediation procedure does not deprive the interested state of the
right to apply to the European Commission and the European Court
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of Justice for the protection of its rights and legitimate interests on the
basis of Art. 259 of the TFEU.

Summing up, it is worth pointing out that in addition to traditional
judicial means of resolving interstate disputes, EU law provides for
alternative dispute resolution mechanisms. The application of the
latter is not directly regulated by the founding treaties of the EU, while
a number of acts of secondary law provide for the functioning of
specialized institutions that can perform mediation functions in
disputes between member states (the European Labor Agency, the
European Food Safety Agency, the European Agency for Insurance
and Occupational Pensions, European Banking Agency, European
Securities and Markets Agency). In addition, in cases defined by the
relevant regulations, the European Commission can act as a mediator.
In this case, the EU, represented by its institutions, turns per se into
a mediator between the states that are parties to the dispute. In
practice, member states prefer extrajudicial means, primarily the
institution of mediation, because they are «soft»” forms of dispute
resolution and allow to take into account the current state of affairs
in their relations more deeply. The submission of an interstate claim
to the Court of Justice of the EU occurs in exceptional cases and may
indicate the presence of sharp contradictions between the member
states.
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0. M. Moiceenko

Megnianist sk 3aci0 BupileHHsI CNIOPiB MiK nepkaBaMu-wieHamu €C
(iHCTUTYUiAHMIT BUMID)

Anomauyia. Mediayis € 00HuM i3 epekmusHuUX IHCMpYyMeHmie, AKi 3 0a6HIX
4acie UKOPUCIOBYIOMbCA Y MidICOepICABHUX MA GHYMPIUHbOO0EPICABHUX GIOHO-
CUHAX, 0n51 8Pe2YAI08AHHS NYOAIMHO-NPABOBUX | NPUBAMHO-NPABOBUX CNODIE MidiC
PIBHOMAHIMHUMU cYO EKmMamu, wjo 30[CHIOEMbCS WASXOM 3AAVHEHHAM MPemboi
HelimpanvHoi 0cobu Yu CMopoHU, KA NOKAUKAHA CAPUSMU HAAA200NCeH -
HIO KOMYHIKAUIT Midc KOHPAIKMYIOUUMU CIOPOHAMU Ma 00CSAeHEHHIO Y200U.
Baycausicmo mediauii s €C sk 3aco0y upiuienHs MidCHAPOOHUX KOHPAIKMIE
niomeepoxcyemocs yxeanewuam 11.12.2020 p. Pador €sponeiicokoeo Corosy
onoenenoi Konyenyii muproi mediauii €C, 6ionosiono do skoi mediayis eusHa-
Ha Hegid €EMHOI CKAadosor cyuacHoi eéceoxonarrouoi cmpameeii €C y copepi
nonepeodicena KOHGAIKMie i aHmuKpu308020 ynpaeainua. 3acmocy8anus
maKoeo mMexawizmy uepe3 cmeopeny incmumyyiiny cucmemy €eponeiicbkoeo
Cor3y do36oas€e depicagam-uieHam 3HaxX00UmMu KOMIPOMIC w000 HASABHUX
Y HUX CHODI8, W0 Y C8010 uepey Chpusie 3abe3neueHHio cmabinbhocmi 6Hympiui-
HbOCOIO3HUX GIOHOCUH.

Cmamms npucésuena npagosum 3acadam meodiayii sk arbmepHamueHo2o
3aco0y po36’13auHs cnopie midc depucasamu-usenamu €sponeiicvkoeo Cor3y.
Y emammi pozensidaromscs ocodausocmi incmumyyiiiHo-npasosux Mexauiamie
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Esponeiicvkoeo Corozy, 3a donomoeoro axux €C 6 0cobi ceoix cheyianizosanux
YCMaHo8, HadiAeHUll NOBHOBANCEHHAMU peanizogyeamu QyHKYI mediamopa
Y chopax midxc depicagamu-uieHamu. 30Kpema, 0emanvHo po3Kpuma cneyugi-
Ka mediauitinux nosHosaxcers €eponeiicvkoi Komicii, a makooic cneyianizosa-
Hux ycmanoe €C, wo Hadineni komnemeHuyicr pozeasdamu maxi cnopu:
€esponelicokoi aeenyii npaui, €sponelicokoi aeeHyii 3 be3nexu xXap1osux npo-
dykmie, €eponelicbkoi acenyii 3i cmpaxysanns ma mpyoosux newcii,
Esponeiicokoi bankiecokoi acenyii, €eponelicbkoi acenyii 3 YyiHHUX nanepie
i puHKi@.

€sponelicvka acenuin npayi, 00Ha i3 Hatimogiwux azenyiii €C, € cneyiani-
308aHot0 ycmanogoto Coro3y, ujo NOKAUKana KoopouHygamu i niompumysamu
3ax00u i3 0OompuUManHs mpyoo6oeo acquis, 30Kpema,y cgepi c60600u pyxy
npauisnuxise. Ceped ii 3a60anb — 30ilicHeHHs mediayii i cnpusHHA po3e A3aHHI0
MPAaHCKOPOOHHUX CHOPIE MIdIC 0epICaABaAMU-YUACHAMU Y Medcax hpedmemy ii di-
anvrHocmi. Taki cnopu moxcyms cmocy8amucs coyiaibHo2o 3a6e3neueHHs
NpauieHuUKie, AKI He € epOMAOdSIHAMU NPULIMAIOHOi depicasu, OnAamu ixHboi
npaui, nodamkie moujo.

€gponeiicvka azeHuyis i3 6e3neku xap4ogux npooyKmie eucmynac Hesa-
ANECHUM eKCHepMHUM 0P2AHOM Y cnopi midic depicasamu-unenamu. Tax, aKuo
depacasa-unen €C ggasicae, ujo 3ax00U, Wo 8ICUBAIOMBCA IHULOK 0epICABO-
uneHom y cghepi be3neku xap4o6oi npoOyKuii € HeCyMICHUMU 3 BUMO2AMU Ub020
Pecnamenmy abo necamugero éniusaromo Ha YYHKUIOHY8AHHA HYMPIUHbORO
punky €C, sona moce 36epHymucs do €sponeiicvkoi Komicii. Ha eiominy 6io
«K8azucyoosux nosrosadicenv» €sponeiicvkoi Komicii, nepeddauenux cm. 258
JDEC, y npoyeci pozensdy cnopy y nopsaoky mediauii 60Ha 3aiMae Helmpanv-
HY, NOCEpeOHUYbKY NO3ULiI0 Ma He HA0ae 8AACHO20 00TPYHMOBAHO20 BUCHOBKY
no cymi cnpasu.

Meoiauiiini pynkuyii €gponeiicvkoi acenyii 3i cmpaxysanus ma mpyoogux
nenciil, €sponelicokoi bankiscvkoi azenyii ma €sponeiicvkoi acenyii i3 YiHHUX
nanepie i puHKie € cxoxcumu mizxc coboro. Kojxcra i3 ekazanux azenuiii y messc-
ax ceoei npedmemHoi Komnemenyii Modce CnpuUIMU KOMHEMEeHMHUM OP2AHAM
depocas-unenie y gupiueHHi cnopy K 3a 3anumom 00Hi€i i3 kpain, mak i 3a
8/1ACHO0 IHIUIAMUBOIO.

IIpodemoncmposano, wio Ha npakmuuyi depricagu-4seHu HAdaOmMy nepe-
6azy came no3acyoosum zacobam, nepedycim iHcmumymy meodiauii, ocKinbKu
BOHU € «M IKUMU» hOpMaMU @UpIiueHHsl ChOPIG Ma 003804510Mb OiAbUL 2AUOOKO
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8paxysamu nomo4Huil cmat cnpag y ixuix eionocunax. [lodanms mixncoepircag-
Ho20 no308y do Cydy Cnpagedausocmi €C 6idbysacmbcs y 6UKNOUHUX GUNAO-
Kax ma moce cgi0uumu npo HasiHICMb 20CMPUX NPOMuUpiu Midc 0epircagamu -
uneHamu.

Karouosi caosa: mediayis, npaso €C, po36’a3anus cnopie, aremepHamue-
Hi 3acobu po3e’a3anns cnopie, depacasu-urenu €C, €sponeiicoka acenyis
npauyi, €sponeiicbka acenyis i3 beznexku xapuosux npodykmis, €eponeiicoka
acenuis 3i cmpaxyeanHs ma mpyoosux NeHcill.
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