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JOKTPUHA NPAB NIOAUHU
TA BEPXOBEHCTBA NMPABA B YMOBAX
rMOBAJIbHOI TYPBYJIEHTHOCTI

Anomauia. Y cmammi npoananizoeano KpumuHi no3uyii CmocogHo 0ok -
MPUHU NPpae A100UHU Ma 8epX08eHCMEa Npasa, NPUHUHY iX NOUIUPeHH: K 00UH
i3 npose6ie npouecy pesizii mpaduyiiHux PUOUHHUX ROCMYAamMie ma nioxodie
6 ymosax 2n00aivHoi mypoyaeumuocmi. He eiokudarouu Hogux nioxooie, eu-
Mipi6 H08020 KOHCMUMYUIOHANI3MY, NPONOHYEMBCS 30KpeMa 30cepedumu yea-
2y Ha 6inbul OOCKOHAN0MY 3ACMOCYBAHHI NPUNUCI8 MIJNCHAPOOHUX HOPMAMUBHO-
npaeosux akmie @ nepiodu cneyiarbHuUxX NPasosux pelcumia.

CTBEpIXKYETBCS, U0 NPABOBULL PedcUM HAO38UUALIHORO CIAHY, NPABOGUILI
DedACUM BOEHHO20 CIMAHY BUMARAIOMb BeAUKOI, NO0eKYOU MAKCUMAAbHOI 8i0N08i-
danvHocmi écix unenie cycninbcmea. Ocobausa 8i0nogioanvricmy NOKAAOAEMbCS
Ha 8CIX cy0 EKMI6 61A0HUX NOBHOBANCEHb — NOCAAOBUX OCIO Ma pAd08UX NPABOOX0-
ponuia. Adxce depicasa nHadinuna ix aominicmpamueHUMU NOBHOBANCCHHAMU
000 30ilicHeHHsl NPUNUCIG ICHYI04020 3aKOHO0ABY020 Pecyto6aHHs ma He Hadi-
AUNG IX NPABOM 3108IICUBAHHS He MINbKU 3AKOHOM aje il npasom y pasi aiocymnoc-
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mi 3aKkoHodaguoeo peeyntoeanns. Hesnanns abo sc HeBUZHAHHA KOHCIMUMYUIIHO20
NPUHYUNY BEPXOBEHCMBA NPABA MA 8EPX0BEHCMEA NPAG NOOUHU CAI0 68alNcamu
NpasonopyuieHHsIM ma He € niocmasoio 045 36i1bHeHHs 6i0 8ionosioansrocmi. Taka
ropuduuHa Keanighikauis 0iti npeocmasHuKie 81aou YCKAAOHIOE 05 HUX NPUTIHAM-
msi ma GUKOHAHHS piuens nid uac 60eHHUX Oiti. Bona ne mooice ssaxcamucs maxoro,
wio npomupivume noaoxcenuam cmammi 19 Koncmumyuii Yipainu.

Karouoegi caosa: npasa aodunu, éepxoseHcmeo npasa, AibeparvHuil ma
HeaibepanvHull npagonopsaooK, NPAGoBUL PelcUM GOEHHOZ0 CIAHY

AKTYaJIbHICTh TEMH A0CTiIKeHHs. [IoMiTHUM TpeHIOM cydacHOi
IYMKHU, sIKa CTIKO MOIIMPIOETHCS OCTAHHIM YaCOM B €KCIIEPTHOMY
CepeIOBUII, BUCBITIIOETHCS Ha IIITTAJIbTaX HAYKOBUX BUIAHb € Te3a
Mpo Te, 110 MiXXHapoAHEe MpaBo MpaB JIOIUHU CTBOPIOE MEBHUI
MPaBOBUA i colliaTbHUI TUCKOMMOPT, a OTXKE MA€ MEeBHI HEAOJIKU
3 JOPMANYHOI TOYKH 30py. MloMy 3aK1MIa0Thes TaKi PUCH, SIK «iMIIep-
CbKiCTb», OIOPOKPATUUHICTb, €IiTAPHICTh, 3Ai0OHICTL YUHUTHU TIepe-
MOHU Ta BiABOJIIKATY BiJl IPUIAHSITTS BaXKJIMBUX MOJITUYHUX PillleHb,
TpaHcdep BIaaU Bifl IeMOKPATUYHUX iHCTUTYTIB 10 CYIIiB, SIKi HE
€ o0paHLIsIMU Hapony. [cHye ayMKa, 110 mif yac 30poiHUX KOHMITIK-
TiB Mi>XKHapOIHe MpaBo IMpaB JIOAWHU HE TOBUHHO 3aCTOCOBYBATUCS,
TaK caMo He € TOPEYHUM HOro 3aCTOCYBaHHS CTOCOBHO KOPITOpallii
Ta B MPOLIECi peryaioBaHHS MisITIbHOCTI COLiaIbHUX CETEH.

Heski i3 mepesiueHux 3aKUaiB HE € HOBUMU, AEsIKi 3 IBUTUCS
JIOCUTD HEeIIOAaBHO. B 11itoMy MOXXHa TOBOPUTH PO (paKTH HACTYITY
Ha TpaBa JIOAUHU LLIIXOM CIpo0 meperssiay MpaBoBoi TOKTPUHU
IpaB JTIOOUHMA.

30BCiM HelloJaBHO TaKi TPEHAM OYJI0 HEMOKIMBO YSIBUTU. AIKe
JIOKTPUHA MPaB JIIOAUHU OyJia BU3HAHA K TPAHSATHUIN aOCOIIOTHOIO
OUIBLIICTIO AepKaB Mi>)KHApOAHO-TIPaBOBUM cTaHmapT. Tak camo
1 IPUHLIMIT BEPXOBEHCTBA IpaBa , IKUI HeI0JaBHO BBaXaBcs 0€3-
YMOBHUM CTaHAAPTOM Ta € 3aKPIMJeHUM y OiJIbIIOCTI CydacHUX
KOHCTUTYLII , CbOTOAHI 3HOBY MigaaeTbcs yTUcKy. Chif mpy LboMy
cKas3aTu, abu 3amoOirTv KpUTHUIL Y HEKOHCTUTYLIMHOCTI MO3UILil,
Cy4yacHi MO3UTUBICTU BEAYTh HACTYII CTAPMMU METOIAMM, JIe (DaKTO
ITHOPYIOUM MTPUHLIMIT BEPXOBEHCTBA MpaBa .

VY nonepenHix my0ikalisix aBTOpiB BigMivaaocs , 110 IIia yac
crnelialTbHUX peXUMiB KapaHTUHHUX JJoKaayHiB 2020—2021 Heno-
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ONMHOKUMU Oynu (hakTH MepeBULLIEHHSI KOHCTUTYLIHHUX MTOBHO-
BaXXeHb ypsinamu KpaiH ( YropuiuHa, [pysis, Vkpaina) mono mnpo-
LHeAYpU Y1 00cATy 0OMeXeHb IpaB i CBOOO JTIOAUHU, TTPUAHSITTS
BUIIIMMU CyJaMU Ta 3aKOHOJaBYMMU OpraHaMu pi3HUX KpaiH( Ha-
npukian, Koncturynitthum cynom @paHilii) pileHsp , Ki He BH-
KJIMKAIOTh JOBipU Y TIE€BHOI YaCTMHU CYCHiIbCTBA, Y TOMY YMUCIi i1 Y
KOJIaX IOPUANIHOI CITIIbHOTH. TaKUMM HaIIpUKJIIad € BBEACHHS
000B’3K0OBOI BaKILIMHAallil Ta BiACTOPOHEHHS HE BaKILIMHOBAHUX
MpaLiBHUKIB Bil pOOOTU Ha HEBU3HAYEHU I TEPMiH 0€3 30epeKeHHS
3apobiTHoi tatu [1,27].

be3ymoBHO, crelliaibHi MpaBoBi PeXXUMU , TaKi IK BOEHHU I
CTaH, 3HAYHO YCKJIAMHIOIOTh CUTYAIIifo SIK 3 TIpaBaMU JIOOWHM, TaK
i3 BepXOoBeHCTBOM mpaBa. Lle MmoxkHa criocTepirati CborogaHi B Ykpa-
1Hi — i3 MOYaTKy BOEHHUX Mill MOXHA HaBECTU OaraTo MPUKIIAIiB
3JIOBXXMBaHHS BJIaf00, MOPYIICHHSI KOHCTUTYLIMHUX TIPUITUCIB Ta
Mi>KHapOIHO-TIPABOBMX HOPM ITPaBOTBOPILISIMU Ta IPaBO3acTOCYBa-
yamu. J1ist mpaBOBUX HOPM ITiT 9ac pesKMMY BOEHHOTO CTaHY € HOBOIO
TEMOIO SIK JIJIs1 BITYM3HSHOI IOPUAMYHOI CITIJIBHOTH TaK i JUTsl MpaBoO-
3acTocyBauiB. BoHa motpedye cepilo3HUX AUCKYCill, IKi MaOyTh
OyayTb OibII TOPEYHUMMU TTiICHS 3aKiHUYE€HHS OOMOBUX Mild.

AJle X BU3HayaTUCS i3 MTPUHIMIIOBOIO MO3UIli€l0 Tpeba Bxke
3apas.

J1u1st 1€l cTaTTi BAXKJIMBUMM € MyOJTKAIiT Ta OCTi/KEHHS 3 TUTaHb
, IKi (POpMYIOTh PEBi3iOHICTCHKE 3MiCTOBHE KOJIO, TOOTO Ti MATAHHS,
sIKi HaliOLTbII OOJIsIUE 3aUenaloTh JOKTPUHY MPaB TIOAUHU. TyT Tpe-
6a Ha3BaTu nyounikauii Xypcra Xanyma(2,13), Crisena Xonryna(3),
Hirena birapa(4,16), Patuepa Kanypa(5,5), Camyenst Moy-
Ha(6,3-4) y SIKUX TOCUTh JOKJIAJTHO aHATI3YyIOThCS MPUYMHU Ta Ha-
CJIiIKM O3HAYCHOTO TPeHIy. 3 BIIEBHEHICTIO MOXHA cKa3aTH , IO
¥ 6araTo iHIIMX MyOJTiKaliil MOTpeOyIOTh PETEILHOTO OCMUCIEHHS,
aIpKe B HUX MIEThCS PO HaA3BUYaliHi TTOBHOBAXKEHS YPSIIiB 3 00-
MeKeHHS TIpaB JtonuHu mif yac mangemii 2020—2021 poxkiB, 3a3i-
XaHHST Ha TIPUHITUIT BEPXOBEHCTBA MMpasa [7] , aBTOPUTET SIKOTO JI0-
HelIaBHA 3aBaBCsI HEITOPYIITHUM.

Mera cTatTi noJisira€ y BCTAaHOBJIEHHI apryMeHTiB CTOCOBHO
BasKJIMBOCTI 30epiraHHs (pyHIaMEHTAJIBHUX ITOCTYJIATiB TOKTPUHI
MnpaB JIIOAVMHY Ta BEPXOBEHCTBA MpaBa , sKi He MOXYTb OyTHU aHi
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peBi3oBaHi, aHi 3pyiHHOBaHi 3a OyIb IKMX OCOOJIMBUX PEXUMIB Y1
0CO0JIMBUX OOCTaBUH.

Bukian ocHOBHOro mMarepiajy aocJjimkennsa. B pakax 1pboro no-
CIiIKeHHs Oyle BU3HAUYEHO apTyMEHTH MPO Ta KOHTpa CTOCOBHO
MPUHLMITIOBUX MOMEHTIB Cy4yacHOI AUCKYCil.

Ha nai norisia, rooBHOO MPUYMHOIO € OUTBIIT IJI00ATbHA O~
JIeMiKa ITpo CBITOBUM yKJIa/l Ta LIiIHHOCTI, PO JiibepaibHi Ta He J1ibe-
panbHi Mozesi 0aueHHS CBiTY, EKOHOMIYHOTO ycTpoto. CyyacHMIi
eTar CBITOBOI €KOHOMiIUHOI KOHKYPEHIIil Ta MOXiAHOI Bill IIbOTO
ri100ajabHOI NOJITUYHOI TYpOYJEHTHOCTI aKTyalli3yBaB KOHLEIITU
CUJIbHOI Ta cJ1abKo1 AepxKaBu, MPUHLUITOBUX OCHOB CYCITiJILHOTO
JIOTOBOPY MiX JIIOAMHOIO Ta Iep>KaBHO. ToMy TOKTPUHM IIpaB JIi0-
JIMHU Ta BEPXOBEHCTBA IpaBa i OMMMHWINCS TTiJ 0OCTPiJIOM.

Axe BaXJIUBUM aCMEKTOM JOCTiIKEHHSI DEHOMEHY BEPXOBEH-
CTBa IIpaBa, € BilIIOBiIb HA MUTAHHs, HAJ YUM CaMe BEPXOBEHCTBYE
npaso. [1paBo SIK YHiBEpCaTbHUI PETYIATOP CYCIIIBHUX BiTHOCUH
IMaHy€e HaJ IepXaBolo, IepXKaBa BUCTYIIA€ iIHCTPYMEHTOM, 3aCO00M
JIOCSTHEHHS i peaJtizallii paBa, 1110 CTBOPIOETHCS TIOAUHOI0. B 11b0-
MY BUTIAJKY MOXHA CKOPIIlle TOBOPUTH IIPO Te, IO IIPABO i€ TaM JIe
BCi iHIIIi colliaibHi peryJisiTopu € HeedekTuBHUMU. KpiM Toro, came
BUMOTHY MOpaJIi Ta iHIIKUX COLiaJIbHUX HOPM JOCUTb 4acTO (DOPMYIOTh
paBo, aJIKe IPaBo, 1110 He BTLUIIOE B 001 BUMOTH A00pa, TyMaHi3My,
MOpPaJbHOCTI, CIIPaBEVIMBOCTI B3araji He MOXe BBaXKaTUCh TAKUM.
3BiCHO, 110 MOPaJIbHICTh TIpaBa HEe € TOTOXHOIO IO MOPaJIi3ylouoi
JIepKaBU Ta MOPAJTi3yI0U0i JeP>KaBHOCTI.

CpOrojiHi He TUIBKU B [iSIX BJIAJAU a i1 Y BUCTIOBIIOBAHHSIX IOPUC-
TiB aKTyaJli3y€TbCS TOYKA 30Dy, 110 MIPaBO HE IMiIKPIIJIEHe CUJIOL0,
€ (h)aHTOMOM, OCKIiJIbKM TiJIbKM BJiaja, 1110 3[iCHIOE HOPMU MpaBa,
pPOOUTH TIPaBO TUM, YMM BOHO i TIOBMHHE OYTH, TOOTO peaJlbHUM
peryasaTopoM MpaBOBiAIHOCHH Ta 3aMO0iXKHUKOM MOPYIIEHHS My-
ostivHOTO MTOPsAKY. CTBEPIXKYETHCS, 1110 JOKU TIPABO He Oy/ie 3aKpi-
IUIEHO B 3aKOHaX, iHIIKX JIXXepejax, abo B 3araJlbHOBHU3HAHUX,
000B’SI3KOBUX 10 BUKOHAHHS MiXKHApOAHUX Ta a00 HalliOHAJIbHUX
JIOKYMEHTax, BOHO He icHye. TaKoxX CbOTOAHI TpaAULiMHUN TTO3U-
TUBi3M HaOyBa€e HOBOTO 3HaUYeHHs. [IpuHLIMIT BEpXOBEHCTBA IMpaBa,
10 ITaHy€ HaJ OyIb KOO BIIAIOIO Ta € 0e33aIlepeITHNM Ta a0COITIOT-
HUM aBTOPUTETOM IJIs Hel MiagaeTbes Kputuii. CriocTepiraeTbest
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MaHIOY/TIOBAaHHS 3MiCTOM Ta HaBiTh BUKPUBJIEHHS 1IbOTO MIPUHIIM -
1Ty, KOJIV BJIajia, BOAIOYMCH 10 TICBHUX iif 3 0OMEKEHHS TIpaB i CBO-
0on JIIOAWMHU, NOPYLIYIOUM TIPUIKUCU KOHCTUTYIIii, MOSICHIOE iX SIK
000B’5130K 3a0e3MeYeHHsI HAaliBULLIMX LIIHHOCTEM, AOTPUMAaHHS MiX-
HapomgHux ctaHmaptis. Lli akTu, a ix i3 BBeIeHHSIM KapaHTUHIB Ta
JoknayHiB y 2020—2021 pokax B pi3HMX KpaiHax HaKOIUYMJIaCs
YUMaJia KiJIbKiCTh, MOTPEOYIOTh PETEbHOrO OcMUCeHHS. Lle Oibii
CKJIaJHOIO € TIpaBoBa KBaJlihiKallis Iiii mpeacTaBHUKIB BJIaau y Tie-
pion BiliHM. BuHMKae MMTaHHS, Y1 MOXE IMPUPOIHE IIPaBo 3a Bifl-
CYTHICTIO 3aKOHOIABYOTO PETYII0OBAaHHS JTOIOMOTITH Y 3aXUCTi JIIO-
IWHU Bill CBaBisIsl MpeAcTaBHUKA BIaau, 0COOJUBO 3i 30po€to?
BumytieHi npunycTuTH, 110 HaBPSsII.

Binnatoun HanexHe HagOaHHSIM JOKTPUHU MPUPOIHOTO TpaBa
B YTBEPKECHHI MOPaAJIbHO-TIPABOBUX IIiIHHOCTEH, HE MOXKHA HE BU-
3HATH, 1110 33 JOIOMOTOI0 BUKJIIOUYHO MTPUPOIHO-ITPABOBUX BUMOT
pO3yMy, CIIpaBelJIMBOCTi, CBOOOAM HE MOXKJIMBO YiTKO Ta HAll€BHO
BpPETy/II0BaTU disIJIbHICTh CKJIaAHOI, CAMOKEPOBAHOI CUCTEMU, SIKOIO
€ cycninbcTBO Y XXI cromitri. OpieHTalis X MpaBo3acTOCOBYOI
MPaKTUKHU «Ha 3acaay XXMUBOTO IIPUPOTHOTO TIpaBa», ChOTOIHI CTa€e
MMEBHUM TPEHIOM Y Pi3HUX KpaiHax. AJle, 3a YMOBHU BiJICYTHOCTI
MIITHUX TIPaBOBUX TPaIMIIili, HEAOCTATHHOTO , a MOACKYIN i HU3b-
KOTO piBHSI IIPpaBOBOI KYJILTYPU 3HAYHOI YACTUHMU IIPAaBO3aCTOCOBY-
BauiB, BiICYTHICTb pery/It0BaHHS MPU3BOAUTH J0 11 OiablI HEraTUB-
HUX HACJiIKiB, HiXK HEKPUTUYHA Opi€HTALlisl TpaBO3acTOCOBYBaya
Ha HeineanbHUIi y MPaBOBOMY BiIHOIIEHHI 3aKOH. OTXe, MPUHLIMIT
BEpXOBEHCTBA MpaBa He MOXEe PO3MJISIAATUCH Hi BUKJIIOUHO 3 TTO3ULIiT
NPUPOIHOTO IpaBa, Hi BUKJIIOYHO 3 TTO3ULIiA MO3UTUBI3ZMY.

Haii6inpIn BaroMoro npakTHYHOTO 3HAYEHHS ITPUPOIHE IPaBO
HaOyBa€ uepes CyAIiBChbKY MisJIbHICTD SIK TIPABOBUI KPUTEPiii IpaBoO-
CyIs, a TAKOX $SIK TiacTaBa Ml MPUNHSTTS CYAOBUX PillleHb Ha
OCHOBI BXXe 3rajlaHoro NMpuHIKIY «contra legem». B mpakTulli cyais
3arajbHOI IOPUCANKIIT YKpaiHU TIPUKIAAU , KOJIW CYIasl TpUuiiMae
pillIeHHS BCYIIepeY 3aKOHY € BKpail piIKIMU.

Sk iMaHeHTHa BJIACTUBICTb JIOAUHU, 110 XapaKTepuU3ye il K
MpeAcTaBHUKA BChOTO JIIOJCHKOTO PO, ITpaBa JIIOAUHY € ITo3aTepu-
TOpiaJIbHUMU i Mo3aHalliOHAILHUMU. BOHM CTaHOBJISITH 3arajibHO-
LUBLIi3aLiifHY, 3araJIbHOKYJIBTYPHY LiIHHICTh HE3aJIe>KHO Bil HaLIiii,
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iIeoorii, peJsirii, a ToMy JaBHO CTaJlk 00’ €KTOM MiXKHapOJXHO-TIpa-
BOBOTO PEryJIOBaHHS.

ITpaBa moanHM € 6e3rocepeIHiM JiI0UYNM ITPABOM i MOXKYTh 3a-
CTOCOBYBATHChH «contra legem» — Bcymeped 3aKOHY, SKIIO 3aKOH
cymnepedynTh PyHIaMeHTAIBHUM TIpaBaM JIOOWMHM: HEe BimoOpaskae
MPUPOAHO-TPABOBI HayaJIa; He BiAIOBiAa€ 3araIbHOBU3HAHUM MiX-
HapOIHO-TIPAaBOBUM IIPUHIIAIIAM i HOpMaM IIpo IpaBa JIOOUHU Ta
rpoMaasiHUHA; MPUNRHATUN HEJIETITUMHUM OpPTraHOM Jep>KaBHOIL
BJIAJU TOILIO.

Takum ymHOM, TIpaBa JIOAWHU, ii HEBiI €MHIi, HEBiMUyXyBaHi
npaBa, € He TiIbKU ifie€lo, ajie i (PaKTUYHOIO YACTUHOIO MOHSTTS
BepXoBeHCTBA MpaBa. [IpaBa qonuHu (TOPSI 3 KOHCTUTYLiAHIC-
TIO) BUCTYTIAIOTh IK OJWH 3 HalO1JIbII TTPEAMETHUX KPUTEPIiB IIPaBO-
BOTO XapaKTepy 3aKOHiB Ta iHILIMX HOPMATUBHUX aKTiB.

Binomo, 1110 11i apreMeHTH AyxXKe 4acTo He Ail0Thb, 0COOJUBO
B CUTYallisIX Ha3BMYaHUX Ta OCOOJUBUX MPABOBUX PEXKUMIB.

Oco06nBe 3HaUeHHS TOMY HaOyBa€ MpaBO3acTOCOBHA JisTTBHICTD
cyny. Ake MpaBOpO3yMiHHS KOXKHOTO CY/i BUKJIAAEHE SIK B OPIU-
HapHUX, TaK i pe30HAHCHUX PIillICHHSIX, ITOTIM CKJIAIa€ThCS Y CYIOBY
MMPaBOTBOPYICTh, (POPMYE 3aTaIbHUM MiAXia Ta CyIOBY MPAKTUKY.
3acTocyBaHHS HOPM MiXXHapOJHOTO TpaBa, PillleHb MixXKHAPOAHUX
cyniB (ECILI) ta cynmoBux ycraHoB (KomitetiB OOH 3 mpaB momn-
HU) MPaKTUKU iHO3EMHUX CY[iB MPU BUPIllIEHHI EKOHOMIYHUX YU
COIliaIbHUX MUTAaHb HAIIOHAIBHUMHU CYIASIMU TOIIAPIOETHCS
B octaHHi 30 pokiB. MaeTbcs He TTbKY PO BUPIILIEHHS MiXKHAPOI-
HUX Y1 MiIXKIEp>KaBHUX TOCIIOAaPChKUX CIIOPiB, MiXKHAPOIHUX ITPH-
BaTHMX CIIpaB, ajie il Ipo pilliIeHHsI CTOCOBHO BHYTPIIIHIX COLIIaIbHUX
nuTaHb. CrieliaJbHOi yBaru noTpedye BUBUEHHS TPAKTUKKU KOHCTH -
TYUiAHUX CYAiIB, aJXe MPaBOBi MO3ULiI KOHCTUTYLUIMHUX CYIIiB
CKJIaJal0ThCsl TAKOX TTiJ BILIMBOM MiXXKHapOJIHOI CyIOBO1 Ta KBa3i-
Cy/I0BOI MPaKTUKMU, CyJaCHUX T00ati3alliiHuX I0pUAUYHUX TOK-
TPUH.

I3 HaBenmeHOTO OYEBUIHO, IO JOKTPHUHA BEPXOBEHCTBA MTpaBa Ta
IpaB JIIOAMHU Oe3mocepeaHbO OB’ I3aHi i3 KOHIIENTOM BJIagy Ta
MUCITO3UlIi€I0 BiagapoBaHHs. KOHKYpeHL1isl MiX peaJlbHOIO MOJTi-
THUYHOIO BJIAJ0I0 Ta BJIANOI0 IIIHHOCTEH (3arabHO-TyMaHITapHUX,
MOpaJIbHUX, KYJBTYPHUX) BUBHAYAETHCS HA KOPUCTh OCTaHHiX. Tomy
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00UIBi JOKTPUHU € PyHIAMEHTOM JibepalbHOI imeoorii Ta Jibe-
pajibHOI €KOHOMIKO-MPaBOBOI MOJEJTi AepKaBHOro ycTpoto. Ha ki-
Helb XX CTOJIITTS 1ig iIe0JIOTisI BBaXkaiacs TaHiBHOIO, BOHa (hopMy-
Bajia 30JJOTUIA KOHCTUTYILIiIAHO-TIPaBOBUI CTaHAAPT, EKOHOMiUHi
MozeJi Ta AepKaBHO-TIpaBoBi moiTuku. Ane xk y XXI croitri rere-
MOHisI 1ibepabHOT €EKOHOMIUHOI MOAei Ta JibepaibHOl MPaBOBOi
JNIOKTPUHU 3a3HA€ OPA3KU Mepeaycim y 3B’ 43Ky i3 ycrixamu Kurtato,
SIKi TPYHTYIOThCSI Ha 30BCiM iHIILI MOei po3Ioaiay iHTepeciB MixX
JIIOMMHOIO Ta AEP>KaBOIO.

BucHoBku. CrieniaabHi IIpaBoOBi peXXUMU, OO0 SKUX BiTHOCSTH
MPaBOBHUI PeXUM HaI3BUYAWHOTO CTaHY, IPaBOBUI PEKUM BOEH-
HOTO CTaHY BUMAararmTh BEJINKOI, IMTOACKYIN MaKCUMAaIbHOI BilIo-
BiJaIbHOCTI BCiX WJieHiB cycriibcTBa. Oco0JMBa BiAMMOBiAATbHICTD
MOKJIAAAETHCSI HA BCiX CYO’€KTIB BJIaIHUX MOBHOBAXXEHb — MOCAJ0BUX
0cib Ta psIIOBUX MPABOOXOPOHIIIB. AIKe Aep:KaBa Hadina ix aami-
HiCTpaTUBHUMH TTOBHOBaXXEHHIMU II0J0 3MiAICHEHHS MPUINCIB
iICHYI0UOTO 3aKOHOZABYOTO PETY/TIOBAHHS Ta HE HATIJIIIIA iX TIPaBOM
3JI0BXKMBAaHHS HE TiIbKY 3aKOHOM aJie il IpaBoOM Y pasi BiCyTHOCTI
3aKOHOJABYOTO perymoBaHHs. He3HaHHS a00 3K HeBU3HAHHS KOH-
CTUTYLIIAHOTO MPUHIIMITY BEpXOBEHCTBA IpaBa Ta BEPXOBEHCTBA ITpaB
JIIOIWHU CJTiJ BBaXKaTH IIPaBOIOPYIIICHHSIM Ta HE € ITiICTaBOO IS
3BiJIbHEHHS Bij BiINOBigaJbHOCTI. ABXEXK, TaKa IOpUIMYHA KBali-
(ikais aiit mpeACcTaBHUKIB BIaAM YCKIIAAHIOE IJ11 HUX TPUAHSITTS
Ta BUKOHAHHS PIllICHB il Yac BOEHHUX Hiif. TaKOX BOHA MOXe
BBaXKaTUCS TaKOIO, 110 MPOTUPIUYUTh MOJOXKEHHSIM cTaTTi 19 KoH-
CTUTYLT YKpaiHu. AJie X, SIKIIO IiSITU B iHIIUMI CIOCi0, HEMOXIUBUM
€ TOTPUMAaHHS IIPABOBOTO MOPSIKY i Yac CIeliaIbHUX TTPaBOBUX
PEXMMIB Ta BUXOIY 3 HUX.
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0. M. Rydnyeva, O. V. Prykhodko
Human rights law and the rule of law doctrine in the situation
of global turbulence

Summary. A notable trend of modern thought, which has been steadily
spreading recently in the expert community, through coverage in scientific
Journals, is the statement that international human rights law creates some legal
and social discomfort, and therefore has certain shortcomings from a legal point
of view. There is also criticism of the rule of law.

The authors analyse critical positions in the doctrine of human rights and
the rule of law, the reasons for their spread as one of the manifestations of the
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process of revision of traditional legal postulates and approaches
in the conditions of global turbulence.

Undoubtedly, special legal regimes, such as martial law
regime, significantly complicate the human rights situation. This can be
observed today in Ukraine — from the beginning of war there are many
examples of abuse of power, violation of constitutional requirements and
international law by lawmakers and law enforcement institutiona. The
application of legal norms during the martial law regime is a new topic for
both the domestic legal community and the law enforcement institutions. It
needs serious discussions, which will be more appropriate to take place after
the war is over.

In the framework of this study, the authors indentified the ’for’ and
’against’ the principal points of the current debate.

In our opinion, the reason for the growing criticism of the classical
doctrines of human rights and the rule of law is connected a more global
controversy about the world order and values, liberal and non-
liberal approaches to the vision of the world, and the economic order. The
current stage of world economic competition, and the resulting global political
turbulence, has emphasised the concept of a strong or a weak
state, a foundation of the social contract between an individual and the state.
That is why the doctrines of human rights and the rule of law are under
scrutiny.

Based on the evidence in this analysis, it is clear that the doctrine of the
rule of law and human rights is directly related to the concept of power and its
disposition. Competition between political power and the power of values
(general humanitarian, moral, cultural) is determined in favor of the latter.
Therefore, both doctrines are the foundation of liberal ideology and liberal
economic and legal model of government. At the end of the twentieth century,
this ideology was considered dominant, and it formed the golden constitutional
and legal standard, economic models, state and legal policies.

However, in the 21st century, the hegemony of the liberal economic
model and liberal legal doctrine is being questioned primarily by China’s
success, which is based on a completely different model of division of interests
between human and state.

Special legal regimes, which include the legal regime of state of
emergency and martial law regime require great, sometimes maximum
responsibility of all members of society. Special responsibilities are placed on
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all subjects of power — officials and law enforcement officers. After all, the
state endowed them with administrative powers to implement the provisions
of existing legislation and did not give them the right to abuse not only the
law but also the right in the absence of legislation.

Ignorance or non-recognition of the constitutional principle of the rule
of law and the rule of human rights should be considered an offense
and shall not exempt from liability. Of course, such legal qualification of the
actions of government officials makes it difficult for them to make and
implement decisions during war. It may also be considered contrary to the
provisions of Article 19 of the Constitution of Ukraine. However acting
differently would make it impossible to comply with the rule of law during and
at the end of special legal regimes.

Key words : human rights, rule of law, liberal and non-liberal legal order,
martial law regime
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